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QUESTION PRESENTED 

Under Rule 4(b) of the Federal Rules of Appel-
late Procedure, a criminal defendant wishing to ap-
peal a conviction has fourteen days to file a notice of 
appeal. Under Rule 33 of the Federal Rules of Crim-
inal Procedure, the defendant has three years to file 
a motion for a new trial grounded on newly discov-
ered evidence. Motions for a new trial are thus often 
disposed of by the District Court while an appeal is 
pending in the Court of Appeals. When such a mo-
tion is denied, defendants often wish to include, as 
part of the appeal, the issue that was before the Dis-
trict Court in the motion for a new trial. 

The Question Presented is whether, in this situ-
ation, a defendant must file a second notice of appeal 
in order for the Court of Appeals to have jurisdiction 
to consider the issue that was before the District 
Court in the motion for a new trial. 
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 All parties appear in the caption of the case on the 
cover page. 
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PETITION FOR A WRIT OF CERTIORARI 

The petitioner, Safiyyah Tahir Battles, respectful-
ly petitions for a writ of certiorari to review the 
judgment of the U.S. Court of Appeals for the Tenth 
Circuit. 
 

OPINIONS BELOW 

The opinion of the U.S. Court of Appeals for the 
Tenth Circuit is reported at 745 F.3d 436 (10th Cir. 
2014). App. 1a. The opinion of the U.S. District 
Court for the Western District of Oklahoma is unre-
ported. App. 50a. 

 
JURISDICTION 

The judgment of the U.S. Court of Appeals for the 
Tenth Circuit was entered on March 11, 2014. This 
Court has jurisdiction under 28 U.S.C. § 1254(1). 

 
RULE INVOLVED 

Rule 4 of the Federal Rules of Appellate Procedure 
is reproduced in the Appendix at App. 60a. 

 
STATEMENT 

This case raises a recurring procedural question 
concerning the jurisdiction of the Courts of Appeals, 
a question on which the circuits have divided 5-4. 

The question is a by-product of the differing dead-
lines in Rule 4 of the Federal Rules of Appellate Pro-
cedure and Rule 33 of the Federal Rules of Criminal 



 
 
 
 
 
 
2 
 

 
Procedure. Under FRAP 4(b)(1)(A)(i), a criminal de-
fendant wishing to appeal a conviction must file a 
notice of appeal within fourteen days of the judg-
ment. But under Fed. R. Crim. P. 33(b)(1), a defend-
ant wishing to move for a new trial on grounds of 
newly discovered evidence has three years from the 
verdict to file such a motion. This big difference in 
deadlines makes perfect sense. If there is any evi-
dence to be newly discovered, it is not likely to be 
discovered within a mere two weeks. 

While each deadline is sensible in itself, their in-
teraction creates a recurring problem in appellate 
procedure. New trial motions are often filed, and are 
thus often denied, while the appeal is already un-
derway. In this situation, defendants naturally wish 
to include in the appeal the issue that was before the 
District Court in the motion for a new trial. There is 
no doubt that if the defendant files a second notice of 
appeal, within fourteen days of the denial of the mo-
tion for a new trial, the defendant can include such 
an issue in the appeal. But what if the defendant 
does not file a second notice of appeal? This is where 
the circuits have split. 

In four circuits—the Third, Fifth, Ninth, and 
Eleventh—the defendant need not file a second no-
tice of appeal. The initial notice of appeal is enough 
for the Court of Appeals to have jurisdiction to con-
sider all claims of error, including an issue that was 
before the District Court in the motion for a new tri-
al, so long as the initial notice of appeal was properly 
filed and the government suffers no prejudice. Five 
other circuits—the Sixth, Seventh, Eighth, D.C., 
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and, in the decision below, the Tenth—take a stingi-
er view of their own jurisdiction. In these circuits, 
the initial notice of appeal does not give the Court of 
Appeals jurisdiction to consider an issue that was 
before the District Court in the motion for a new tri-
al. If the defendant wants to make that issue part of 
the appeal, she has to file a second notice of appeal. 

This case provides a good opportunity to decide 
who is right. 

1. Petitioner Safiyyah Battles is a realtor in Okla-
homa City. App. 2a. She was charged with one count 
of making a false statement to a financial institu-
tion, one count of wire fraud, and one count of money 
laundering. App. 4a. According to the government’s 
theory of the case, in 2007 Battles falsified infor-
mation in an application to refinance construction on 
her home, and then used the loan proceeds for per-
sonal expenditures rather than delivering them to a 
local builder as she was supposed to. App. 2a-3a. 

At trial, the government introduced evidence, 
pursuant to Fed. R. Evid. 404(b), suggesting that 
Battles had committed four similar frauds in 2005 
and 2006. App. 52a. The District Court admitted this 
evidence as probative of (a) Battles’ knowledge of a 
method of obtaining loan proceeds for fictitious re-
pairs, (b) an absence of mistake in Battles’ diversion 
of loan proceeds for personal use, and (c) Battles’ in-
tent to defraud the lender. App. 52a. These four pre-
vious transactions involved checks issued to a firm 
called M&N Remodeling, operated by Battles and 
her sister, which the government argued was a mere 
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“shell company” rather than a legitimate functioning 
business. App. 52a. 

Battles was convicted of wire fraud and money 
laundering. App. 4a. The jury failed to reach a ver-
dict on the count of making a false statement to a 
financial institution, and that count was dismissed. 
App. 4a. Battles was sentenced to thirty months in 
prison, followed by two years of supervised release, 
and she was ordered to make restitution in the 
amount of $326,902.34. App. 6a. 

The jury returned its verdict on June 21, 2012. 
App. 4a. The District Court entered final judgment 
on February 1, 2013. App. 6a. Battles filed a timely 
notice of appeal on February 12, 2013. App. 7a. 

After trial, Battles learned that the government 
possessed two types of evidence of which she had 
previously been unaware. App. 7a-8a. The first was 
approximately two hundred pages of receipts from 
M&N Remodeling which supported her assertion 
that the firm was a real functioning business rather 
than a shell company. App. 52a. The second was a 
previously undisclosed memorandum of a govern-
ment investigator’s interview of a home-buyer 
named Daphne Dukes.  The memorandum indicated 
that Brenda Hopkins, one of the government’s wit-
nesses, had committed fraud. The memorandum 
could have been used to impeach Hopkins and to 
support Battles’ defense that she did not know that 
her application included false income figures. App. 
53a, 57a-58a. 
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Battles accordingly filed a timely motion for a new 

trial pursuant to Fed. R. Crim. P. 33, on grounds of 
newly discovered evidence. App. 15a. The motion 
was filed on March 22, 2013, seven weeks after the 
District Court entered final judgment, and more 
than five weeks after the filing of the notice of ap-
peal. App. 15a. In her motion for a new trial, Battles 
argued that this newly discovered evidence was ex-
culpatory, and that the government’s failure to dis-
close it to her before trial constituted a denial of due 
process under Brady v. Maryland, 373 U.S. 83 
(1963). App. 7a-8a. 

The District Court took nearly seven months to 
rule on Battles’ motion for a new trial, and nearly six 
months from the filing of the government’s response 
to the motion. There would be no decision until Oc-
tober 2013. App. 16a. 

Meanwhile, the appeal proceeded in the Tenth 
Circuit. In her docketing statement, filed in Febru-
ary 2013, Battles included the Brady violation as one 
of the issues she intended to raise on appeal. Battles 
filed her opening brief in July 2013. App. 15a-16a. 
She raised seven claims of error, the first of which 
was the same Brady claim she had raised in the mo-
tion for a new trial. App. 16a. The Appendix, also 
filed in July 2013, included Battles’ motion for a new 
trial and the government’s response to that motion. 

The government filed its appellate brief in Sep-
tember 2013. The government’s brief did not argue 
that the Court of Appeals lacked jurisdiction to ad-
dress the claim. App. 10a-12a, 14a. Rather, the gov-
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ernment argued that the claim should be reviewed 
for plain error, and that on the merits, the alleged 
Brady evidence was not suppressed, exculpatory, or 
material. App. 10a-12a. The government’s Supple-
mental Appendix included all of the evidence that 
Battles contended was Brady material. Both sides 
were fully aware, while briefing the case in the 
Court of Appeals, that the same issue was included 
in the motion for a new trial that was still pending 
in the District Court. In fact, on both sides, the same 
lawyers were handling the case in both courts. 

On October 15, 2013, the District Court finally 
denied the motion for a new trial. App. 50a-59a. The 
court concluded that there was no Brady violation, 
because the government had not withheld the evi-
dence, and because the evidence was neither excul-
patory nor material. App. 56a-59a. Battles filed her 
Tenth Circuit reply brief on October 15, and in that 
brief she informed the Tenth Circuit of the District 
Court’s decision. On October 30, after Tenth Circuit 
briefing had been completed but before the Tenth 
Circuit held oral argument, the government moved 
to supplement the record on appeal with the District 
Court’s decision. Defense counsel consented. The 
Tenth Circuit granted the motion. 

As the case came to the Tenth Circuit, the Brady 
issue had been included in the docketing statement 
as one of the issues that would be raised on appeal. 
Both sides had briefed the Brady issue on the merits. 
The motion for a new trial and the government’s re-
sponse to that motion were part of the Appendix. 
The District Court’s decision denying the motion for 
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a new trial was—at the government’s own urging—
part of the record on appeal in the Tenth Circuit. So 
was the alleged Brady material itself. The govern-
ment never suggested that the Tenth Circuit lacked 
jurisdiction to decide the Brady issue. All along, both 
sides were fully up to date on all developments in the 
District Court. The Appendix included the complete 
record of the District Court’s disposal of the motion 
for a new trial. The Court of Appeals thus had every-
thing it needed to decide the Brady issue on the mer-
its.  

2. The Court of Appeals, sua sponte, dismissed for 
lack of jurisdiction the portion of the appeal pertain-
ing to the Brady issue. App. 14a-25a.1 

The Court of Appeals reasoned that the District 
Court’s order denying Battles’ motion for a new trial 
was “the only order that could serve as a predicate 
for our review of Ms. Battles’s Brady claim. Yet, Ms. 
Battles did not file a formal notice of appeal in the 
district court to challenge the court’s motion-for-a-
new-trial ruling within the fourteen-day time frame” 
prescribed by FRAP 4(b)(1)(A). App. 16a. “To be 
sure,” the Court of Appeals observed, “Ms. Battles 
did file a notice of appeal in this case.” App. 17a. But 
the Court of Appeals determined that “the district 

                                                 
1 The Court of Appeals affirmed on the other issues raised 

on appeal. App. 25a-49a. The Court of Appeals found that while 
the District Court might have committed plain error in admit-
ting “other-crimes” testimony that Battles had burned docu-
ments on a prior occasion, the error did not affect Battles’ sub-
stantial rights under the plain error standard of review. App. 
26a-29a. 
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court’s ruling on the motion for a new trial was nev-
er involved in—i.e., within the scope of—her notice 
of appeal.” App. 18a. In the view of the Court of Ap-
peals, the notice of appeal “evinced Ms. Battles’s ob-
jection” only to the judgment entered by the District 
Court on February 1, 2013. App. 18a. “As such, with-
in the scope of that notice were all matters related to 
Ms. Battles’s conviction and sentence that occurred 
prior to the entry of the judgment,” but no matters 
that took place after February 1. App. 18a. 

The Court of Appeals acknowledged that an appel-
late brief may serve as a functional equivalent of a 
notice of appeal in certain circumstances, and the 
Court of Appeals recognized that Battles’ appellate 
brief did raise the Brady issue. App. 19a. But the 
Court of Appeals held that the brief “could not serve 
as the functional equivalent of a notice of appeal 
from the district court’s motion-for-new-trial ruling,” 
because FRAP 3(c)(1)(B) specifies that a notice of 
appeal must designate the order being appealed, and 
Battles’ appellate brief “did not ‘designate’ the dis-
trict court’s motion-for-new trial order as the order 
challenged.” App. 19a. As the Court of Appeals ex-
plained, “Ms. Battles could hardly have sought our 
appellate review of a district court order that did not 
exist” at the time she filed her brief. App. 20a. 

The Court of Appeals recognized that there is a 
deep circuit split on this question. App. 21a-24a. The 
court noted that its conclusion was in accord with 
decisions in the Sixth, Seventh, and Eighth Circuits. 
App. 21a-22a & n.12 (citing United States v. Harvey, 
959 F.2d 1371, 1377 (7th Cir. 1992); United States v. 
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Salem, 578 F.3d 682, 685 n.2 (7th Cir. 2009); John-
son v. United States, 246 F.3d 655, 659 (6th Cir. 
2001); and United States v. Casas, 999 F.2d 1225, 
1231-32 (8th Cir. 1993), cert. denied, 510 U.S. 1078 
(1994)). But the Court of Appeals acknowledged 
“that some of our sister circuits have not gone the 
direction of Harvey [one of the Seventh Circuit cases] 
and have concluded that a second notice of appeal is 
not required from a district court’s denial of a motion 
for a new trial.” App. 23a-24a n.13 (citing United 
States v. Davis, 960 F.2d 820, 824 (9th Cir. 1992), 
cert. denied, 506 U.S. 873 (1992); United States v. 
Burns, 668 F.2d 855, 858 (5th Cir. 1982); United 
States v. Thornton, 1 F.3d 149, 157-58 (3d Cir. 1993), 
cert. denied, 510 U.S. 982 (1993); and United States 
v. Wilson, 894 F.2d 1245, 1252 (11th Cir. 1990), cert. 
denied, 497 U.S. 1029 (1990)). In these four circuits, 
the court noted, one notice of appeal is enough, so 
long as the issue is adequately briefed and the gov-
ernment suffers no prejudice. App. 23a-24a n.13. 
“However,” the court concluded, “we decline to follow 
these courts that rely upon adequate briefing and 
the absence of a showing of prejudice.” App. 24a 
n.13. 

The Court of Appeals concluded that “there is no 
jurisdictional basis for us to review the portion of 
Ms. Battles’s appeal relating to her Brady claim—
viz., we lack jurisdiction over that portion of her ap-
peal. Therefore, we are constrained to dismiss that 
aspect of her appeal.” App. 25a. 
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REASONS FOR GRANTING THE WRIT 

The decision below slightly understates the mag-
nitude of the conflict among the Courts of Appeals. 
The circuits are split 5-4. The Third, Fifth, Ninth, 
and Eleventh Circuits take one view, while the 
Sixth, Seventh, Eighth, Tenth, and D.C. Circuits 
take the other. This case provides a perfect oppor-
tunity to resolve the conflict. 

I.   The circuits are split 5-4 on whether a 
criminal defendant must file a second no-
tice of appeal for the Court of Appeals to 
have jurisdiction to consider an issue that 
was before the District Court in a motion 
for a new trial. 

In the Third, Fifth, Ninth, and Eleventh Circuits, 
a defendant in this situation need not file a second 
notice of appeal for the Court of Appeals to have ju-
risdiction to consider an issue that was before the 
District Court in the motion for a new trial. The rule 
is the opposite in the Sixth, Seventh, Eighth, Tenth, 
and D.C. Circuits, which require a defendant to file a 
second notice of appeal before the Court of Appeals 
will have jurisdiction to consider such an issue. 

The Courts of Appeals have been discussing this 
conflict for many years. See, e.g., United States v. Sa-
lem, 578 F.3d 682, 685 n.2 (7th Cir. 2009) (describing 
the cases on both sides); United States v. Josleyn, 
206 F.3d 144, 150 (1st Cir. 2000) (same).   

  



 
 
 
 
 
 

11 
 

 
A. In the Third, Fifth, Ninth, and Elev-

enth Circuits, the initial notice of ap-
peal gives the Court of Appeals juris-
diction to consider an issue that was 
before the District Court in the motion 
for a new trial. 

The Third, Fifth, Ninth, and Eleventh Circuits 
take the view that a second notice of appeal is not 
necessary for the Court of Appeals to have jurisdic-
tion to consider the issue that was before the District 
Court in the motion for a new trial, so long as the 
government suffers no prejudice. 

United States v. Thornton, 1 F.3d 149 (3d Cir. 
1993), cert. denied, 510 U.S. 982 (1993), involved a 
situation identical in relevant respects to the instant 
case. The defendants filed a motion for a new trial 
under Fed. R. Crim. P. 33 on the ground that the 
prosecutor had failed to turn over Brady material. 
Id. at 157. The District Court denied the motion. Id. 
The defendants then raised the Brady issue as part 
of their appeal from the judgment of conviction, 
without filing a second notice of appeal from the de-
nial of the motion for a new trial. Id. The Third Cir-
cuit rejected the government’s argument that the 
failure to file a second notice of appeal deprived the 
court of jurisdiction to consider the claim. Id. The 
court reasoned that “notice and prejudice are the 
touchstones for determining the timeliness of a 
premature notice of appeal in a criminal case.” Id at 
158. “Since in this case both parties have briefed the 
new trial issues on the merits and the government 
has not claimed prejudice,” the court held, “we con-
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clude that we have jurisdiction over defendants’ ap-
peals from the district court’s denial of their new tri-
al motions.” Id. The Third Circuit noted that its 
holding was in accord with the view of the Fifth, 
Ninth, and Eleventh Circuits, but contrary to that of 
the Seventh Circuit. Id. at 157. 

United States v. Burns, 668 F.2d 855 (5th Cir. 
1982), was also identical in relevant respects to the 
instant case. After filing a notice of appeal, the de-
fendant filed a Rule 33 new trial motion on Brady 
grounds. Id. at 857. This motion was denied, and the 
defendant sought to raise the issue on appeal. Id. 
The Fifth Circuit, sua sponte, recognized that there 
was a “serious question” as to “whether a second no-
tice of appeal was required in order for Burns to as-
sert error in the denial of his motion for a new trial.” 
Id. at 858. The court decided that a second notice of 
appeal was not required. Id. “The critical point,” the 
court explained, “is that the second notice of appeal 
is literally a ‘notice’ requirement. Without a showing 
of prejudice against the government, it would be un-
reasonable and unfair to refuse to consider an issue 
which was thoroughly briefed and clearly recognized 
as an issue by both parties.” Id. The Fifth Circuit 
emphasized that in civil cases, FRAP 4(a) expressly 
requires a second notice of appeal from a post-trial 
motion, but that there is no comparable requirement 
in FRAP 4(b) for criminal cases. Id. “While it may be 
desirable for a second notice of appeal to be filed,” 
the court observed, “we must conclude that there is 
no requirement in the law that this be done to per-
fect an appeal.” Id. See also United States v. Ugalde, 
861 F.2d 802, 805 (5th Cir. 1988), cert. denied, 490 
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U.S. 1097 (1989); United States v. Ruiz-Mendoza, 70 
F.3d 1269, *1 n.3 (5th Cir. 1995) (unpublished opin-
ion), cert. denied, 517 U.S. 1106 (1996). 

In United States v. Davis, 960 F.2d 820 (9th Cir. 
1992), cert. denied, 506 U.S. 873 (1992), the defend-
ants likewise filed Rule 33 new trial motions after 
filing their notices of appeal. Id. at 824. These mo-
tions were denied, and the defendants raised the is-
sue on appeal. Id. The Ninth Circuit rejected the 
government’s argument that the court lacked juris-
diction to review the denial of the new trial motion. 
Id. The court noted that “all appellants filed timely 
notices of appeal from their respective judgments of 
conviction and the government has failed to show 
any prejudice.” Id. The court recognized that “the re-
quirements of Rule 4(b) are both mandatory and ju-
risdictional,” but the court nevertheless held that 
“the rule does not preclude appellate jurisdiction in 
this case.” Id. (citation and internal quotation marks 
omitted). See also United States v. Fortanel-
Gonzales, 21 F.3d 1116, *2 (9th Cir. 1994) (un-
published opinion). 

The same situation arose in United States v. Wil-
son, 894 F.2d 1245 (11th Cir. 1990), cert. denied, 497 
U.S. 1029 (1990). “We recognize that it is clearly the 
better practice to perfect a separate appeal from the 
denial of a motion for a new trial on the ground of 
newly discovered evidence,” the Eleventh Circuit ob-
served. Id. at 1251. But the court nevertheless held 
that the defendants’ filing of the initial notice of ap-
peal gave the court jurisdiction to review claims of 
error arising from the denial of the new trial motion 
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as well. Id. at 1252. The court concluded: “Because 
the government was not prejudiced in this case by 
[the defendants’] failure to file a separate notice of 
appeal from the district court’s denial of their new 
trial motion, they may also challenge the district 
court’s post-trial rulings on appeal.” Id. See also 
United States v. Garrison, 963 F.2d 1462, 1466-67 
n.7 (11th Cir. 1992), cert. denied, 506 U.S. 946 
(1992); United States v. Calles, 271 F. Appx. 931, 941 
n.3 (11th Cir. 2008) (unpublished opinion), cert. de-
nied, 555 U.S. 899 (2008). 

In these four circuits, one notice of appeal is 
enough. So long as the government is not prejudiced, 
a defendant need not file a second notice of appeal, 
once the District Court denies the motion for a new 
trial, in order to include on appeal the issue that was 
before the District Court in the motion for a new tri-
al. 

B. In the Sixth, Seventh, Eighth, Tenth, 
and D.C. Circuits, a defendant must 
file a second notice of appeal before 
the Court of Appeals will have juris-
diction to consider an issue that was 
before the District Court in the motion 
for a new trial. 

The rule is the opposite in the Sixth, Seventh, 
Eighth, Tenth, and D.C. Circuits.2 In these circuits, 
the defendant must file a second notice of appeal, af-
ter the denial of a motion for a new trial, for the 
                                                 

2 The Fourth Circuit has also taken this view in an un-
published opinion. United States v. Dugger, 164 F.3d 626, *2 
(4th Cir. 1998) (unpublished opinion). 
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Court of Appeals to have jurisdiction to consider an 
issue that was before the District Court in the mo-
tion for a new trial. 

In United States v. Hatfield, 815 F.2d 1068 (6th 
Cir. 1987), the defendant filed a timely notice of ap-
peal from the judgment of conviction. Id. at 1073. He 
then filed a Rule 33 motion for a new trial, which 
was denied. Id. at 1073-74. The defendant filed a 
second notice of appeal from the denial of the motion 
for a new trial, but this second notice of appeal was 
untimely. Id. The Sixth Circuit held that the initial 
notice of appeal did not give the court jurisdiction to 
consider claims of error arising from the denial of 
the motion for a new trial. Id. at 1073. The denial of 
a motion for a new trial is “a distinct appealable or-
der from which a separate appeal must be taken,” 
the court explained. Id. In the absence of a second 
timely notice of appeal, a court of appeals “will lack 
the jurisdiction to hear the appeal” from the denial 
of a motion for a new trial. Id. See also Johnson v. 
United States, 246 F.3d 655, 659 (6th Cir. 2001) (“if a 
Rule 33 motion based on new evidence is filed later 
than ten days after the entry of judgment, a defend-
ant wishing to appeal the denial of the Rule 33 mo-
tion must file a second notice of appeal, even if the 
first appeal of right is still pending”); United States 
v. Warner, 10 F.3d 1236, 1240 (6th Cir. 1993), cert. 
denied, 511 U.S. 1147 (1994); United States v. Sain, 
387 F. Appx. 558, 559 (6th Cir. 2010) (unpublished 
opinion); United States v. Stines, 313 F.3d 912 (6th 
Cir. 2002) (unpublished appendix to published opin-
ion), cert. denied, 540 U.S. 973 (2003); United States 
v. Redd, 29 F. Appx. 290, 303-04 (6th Cir. 2002) (un-
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published opinion), cert. denied, 536 U.S. 914 (2002); 
United States v. Kurpiewski, 117 F.3d 1421, *3 (6th 
Cir. 1997) (unpublished opinion); United States v. 
Spillan, 961 F.2d 1580, *6-*7 (6th Cir. 1992) (un-
published opinion). 

The rule is the same in the Seventh Circuit, which 
holds that “[w]hen a district court denies a motion 
for a new trial while an appeal from the underlying 
judgment is pending, a separate, timely notice of ap-
peal ‘is a jurisdictional predicate to appellate review’ 
of the denial of the new trial motion.” United States 
v. Harvey, 959 F.2d 1371, 1377 (7th Cir. 1992) (quot-
ing United States v. Douglas, 874 F.2d 1145, 1162 
(7th Cir. 1989), cert. denied, 493 U.S. 841 (1989)). In 
Harvey, the Seventh Circuit found that it lacked ju-
risdiction to consider a claim that a Rule 33 new tri-
al motion was erroneously denied, because the de-
fendant “never filed a separate notice of appeal from 
that decision.” Harvey, 959 F.2d at 1377. See also 
United States v. Salem, 578 F.3d 682, 685 n.2 (7th 
Cir. 2009); United States v. Zizzo, 120 F.3d 1338, 
1363 (7th Cir. 1997), cert. denied, 522 U.S. 998 
(1997); United States v. Perez, 30 F.3d 137, *2 (7th 
Cir. 1994) (unpublished opinion). 

The Eighth Circuit agrees that the initial notice of 
appeal “serves only to preserve the defendants’ right 
to appeal their convictions and sentences.” United 
States v. Casas, 999 F.2d 1225, 1231 (8th Cir. 1993), 
cert. denied, 510 U.S. 1078 (1994). If a defendant in 
the Eighth Circuit wishes to assign error on appeal 
to a post-conviction order of the District Court, the 
defendant must file a second notice of appeal from 
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that order, or else the Court of Appeals will lack ju-
risdiction to consider the claim. Id. at 1231-32. In 
Casas, the post-conviction order was an order of for-
feiture, id., but the same reasoning would apply to a 
post-conviction order denying a motion for a new tri-
al. 

The Tenth Circuit joined this side of the split in 
the opinion below. The court noted its agreement 
with the Sixth, Seventh, and Eighth Circuits, App. 
21a-22a & n.12, and its disagreement with the 
Third, Fifth, Ninth, and Eleventh Circuits, App. 23a-
24a n.13. 

The D.C. Circuit is on this side of the split as well. 
In United States v. Cunningham, 145 F.3d 1385 
(D.C. Cir. 1998), cert. denied, 525 U.S. 1128 (1999), 
the defendant learned after trial that the jury had 
mistakenly been given unredacted recordings of 911 
calls. Id. at 1390. He moved for a new trial under 
Fed. R. Crim. P. 33, but the motion was denied. Id. 
at 1390-91. The D.C. Circuit held that it lacked ju-
risdiction to review the defendant’s claim that allow-
ing the jury to hear the recordings constituted re-
versible error, because the defendant “failed to file a 
separate notice of appeal after the post-trial motion 
foundered.” Id. at 1393. See also United States v. 
Baird, 29 F.3d 647, 655 (D.C. Cir. 1994). 

The Court should grant certiorari to resolve this 
conflict. While it would also be possible, in principle, 
to resolve the conflict by amending FRAP 4(b) to ad-
dress this situation explicitly, it would be simpler 
and faster for the Court to decide the question itself, 
particularly because, as explained below in point IV, 



 
 
 
 
 
 

18 
 

 
the question is not as difficult as the depth of the cir-
cuit split might suggest. In similar situations in the 
past, the Court has routinely granted certiorari to 
interpret the Federal Rules of Appellate Procedure, 
the Federal Rules of Civil Procedure, and the Feder-
al Rules of Criminal Procedure.3 

II. The conflict is not attributable to the 
1993 amendments to FRAP 4(b). 

The 1993 amendments to FRAP 4(b) do not ac-
count for the circuit conflict. 

These amendments added the substance of what 
is currently FRAP 4(b)(3)(C): “A valid notice of ap-
peal is effective—without amendment—to appeal 
from an order disposing of any of the motions re-
ferred to in Rule 4(b)(3)(A).” Such motions include a 
Rule 33 motion for a new trial based on newly dis-
covered evidence, but only if the motion is filed with-
in fourteen days of the entry of judgment. FRAP 
4(b)(3)(A)(ii). This 1993 amendment was not intend-
ed to be a substantive change to the Rule. The Advi-
sory Committee emphasized that the 1993 amend-

                                                 
3 Recent cases in which the Court has granted certiorari to 

resolve conflicting interpretations of the Federal Rules of Ap-
pellate Procedure include Ryan v. Schad, 133 S. Ct. 2548 
(2013); United States ex rel. Eisenstein v. City of New York, 556 
U.S. 928 (2009); Bowles v. Russell, 551 U.S. 205 (2007); Bell v. 
Thompson, 545 U.S. 794 (2005); Becker v. Montgomery, 532 
U.S. 757 (2001); Smith v. Barry, 502 U.S. 244 (1992); Firstier 
Mortgage Co. v. Investors Mortgage Ins. Co., 498 U.S. 269 
(1991); Houston v. Lack, 487 U.S. 266 (1988); Torres v. Oakland 
Scavenger Co., 487 U.S. 312 (1988); Buchanan v. Stanships, 
Inc., 485 U.S. 265 (1988); and Hilton v. Braunskill, 481 U.S. 
770 (1987). 
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ments to FRAP 4(b) were merely “intended to make 
the rule easier to read. No substantive change is in-
tended other than to add a motion for judgment of 
acquittal under Criminal Rule 29 to the list of tolling 
motions.” FRAP 4, Notes of Advisory Committee on 
Rules—1993 Amendment. 

Moreover, the amendment was not meant to ad-
dress the question in this case. It was meant to ad-
dress a different question. In the 1980s, two circuits 
had decided—contrary to the prevailing view—that 
an initial notice of appeal, filed after a criminal con-
viction, became a nullity if the defendant subse-
quently filed a post-trial motion, so that the defend-
ant would lose his ability to appeal the conviction 
itself unless he refiled the notice of appeal after the 
District Court disposed of the post-trial motion. 
United States v. Gargano, 826 F.2d 610, 612 (7th Cir. 
1987); United States v. Jones, 669 F.2d 559, 561 (8th 
Cir. 1982). The purpose of the 1993 amendment was 
to clarify that the initial notice of appeal did not be-
come a nullity, but remained in effect while the post-
trial motions were pending. The Advisory Committee 
explained: 

The amendment also states that a notice of 
appeal filed before the disposition of any of the 
posttrial tolling motions becomes effective upon 
the disposition of the motions. In most circuits 
this language simply restates the current prac-
tice. See United States v. Cortes, 895 F.2d 1245 
(9th Cir.), cert. denied, 495 U.S. 939 (1990). 
Two circuits, however, have questioned that 
practice in light of the language of the rule, see 
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United States v. Gargano, 826 F.2d 610 (7th 
Cir. 1987), and United States v. Jones, 669 F.2d 
559 (8th Cir. 1982), and the Committee wishes 
to clarify the rule. 

FRAP 4, Notes of Advisory Committee on Rules—
1993 Amendment. The circuit conflict on the Ques-
tion Presented here thus cannot be attributed to the 
1993 amendments to FRAP 4(b). 

This point would be almost too obvious to men-
tion, but for an erroneous suggestion to the contrary 
in a footnote in the Wright & Miller treatise. The 
treatise attempts to reconcile the circuit conflict by 
arguing that the cases not requiring a second notice 
of appeal were all decided before the 1993 amend-
ments to FRAP 4(b), and that the 1993 amendments 
put the issue to rest. Wright, Miller, et al., 16A Fed-
eral Practice & Procedure: Jurisdiction § 3949.4 n.44 
(4th ed., accessed on Westlaw) (“[a] number of cases 
decided prior to the effective date of the 1993 
amendments nonetheless took a forgiving approach, 
holding that a notice of appeal from a judgment of 
conviction encompassed a later order denying a new 
trial motion”). This suggestion is simply incorrect. 
The 1993 amendments were not intended to work 
any substantive change to FRAP 4(b). No circuit on 
either side of the split has ascribed any significance 
to the amendments. Moreover, none of the circuits 
on the “forgiving” side of the split changed its view 
after 1993. They have remained just as forgiving as 
they were before. See Calles, 271 F. Appx. at 941 n.3; 
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Ruiz-Mendoza, 70 F.3d at 1269, *1 n.3; Fortanel-
Gonzalez, 21 F.3d at 1116, *2.4 

III. This case is a good vehicle for deciding 
the Question Presented. 

This case provides a good opportunity to decide 
whether a defendant must file a second notice of ap-
peal in order to give the Court of Appeals jurisdiction 
                                                 

4 The conflict is also not affected by Bowles v. Russell, 551 
U.S. 205 (2007), which the Courts of Appeals have understood 
to mean that the filing deadlines for criminal appeals in FRAP 
4(b) are non-jurisdictional, see, e.g., United States v. Martinez, 
496 F.3d 387, 388-89 (5th Cir. 2007), cert. denied, 552 U.S. 
1070 (2007); United States v. Sadler, 480 F.3d 932, 935-40 (9th 
Cir. 2007); United States v. Garduño, 506 F.3d 1287, 1290-91 
(10th Cir. 2007); United States v. Lopez, 562 F.3d 1309, 1311-13 
(11th Cir. 2009). Bowles and the lower court cases following it 
concern the consequence of an untimely notice of appeal, but 
the issue in the instant case and the others on both sides of the 
split is whether a timely notice of appeal is sufficient to give the 
Court of Appeals jurisdiction to decide an issue also raised in a 
motion for a new trial. So far as we are aware, all circuits 
would now agree, in light of Bowles, that if the defendant files a 
second notice of appeal after the denial of a motion for a new 
trial, but the second notice of appeal is untimely, the govern-
ment waives the untimeliness issue by failing to object, because 
the filing deadline is non-jurisdictional. 

Nor does it appear that this question will be affected by 
Jennings v. Stephens, No. 13-7211 (cert. granted Mar. 24, 
2014), in which the Court will address whether a federal habe-
as petitioner who prevailed in the District Court must file a 
notice of appeal and seek a certificate of appealability to raise 
in the Court of Appeals allegations of ineffective assistance of 
counsel that the District Court rejected. In Jennings the Court 
will likely be interpreting FRAP 4(a)(3) and 22 U.S.C. § 2253(c), 
provisions that do not appear to have any direct bearing on the 
instant case. 
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to consider an issue that was before the District 
Court in a motion for a new trial. This is so for sev-
eral reasons. 

First, the government never raised any objection 
below to the absence of a second notice of appeal. In 
the Tenth Circuit, the government briefed the Brady 
issue on the merits, without ever suggesting that the 
Tenth Circuit should refrain from deciding it for lack 
of jurisdiction. The government has never claimed, 
and could not plausibly claim, to have been preju-
diced by the absence of a second notice of appeal. If 
the lack of a second notice of appeal did not deprive 
the Court of Appeals of jurisdiction, the government 
will have waived any objection, and the Tenth Cir-
cuit will have to decide the Brady issue on the mer-
its. 

Second, there are no other issues left in this case. 
The Tenth Circuit affirmed on the merits of all of pe-
titioner’s other claims, and she is not petitioning for 
certiorari on any of them. Nor is there any dispute 
about any of the facts relevant to a decision. This 
case has no clutter. All it has is one sharply present-
ed issue of law. 

Third, the relevant facts are as typical as they 
come. Petitioner filed a notice of appeal and then, 
more than fourteen days after the final judgment, 
she filed a motion for a new trial based on newly dis-
covered evidence that counsel reasonably suspected 
of being Brady material, a motion that was eventual-
ly denied while the appeal was already underway. 
This is the classic situation in which the Question 
Presented arises. 
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Fourth, the issue was thoroughly addressed below 

by the Tenth Circuit. App. 14a-25a. While several of 
the opinions constituting the split discuss the issue 
in some detail, the decision below is the longest and 
most thoughtful of these opinions, in part because 
the Tenth Circuit had the advantage of being able to 
read the analyses of all the other Courts of Appeals 
that have already addressed the question. 

Finally, the Brady claim itself was not a frivolous 
one. The District Court needed seven months to de-
cide it—six months from the filing of the govern-
ment’s response. The potential Brady material in-
cluded evidence that petitioner was not the profes-
sional fraudster the government depicted her as at 
trial, and additional evidence from interviews with 
government agents that one of the government’s own 
witnesses had committed fraud herself. There is at 
least a reasonable chance that if the Tenth Circuit 
reached the merits of the Brady claim it would de-
cide in petitioner’s favor. Moreover, the Tenth Cir-
cuit would have to reconsider its conclusion that re-
versal was not required under the cumulative error 
doctrine, App. 48a-49a, because there would poten-
tially be two errors rather than one. 

IV. The Federal Rules of Appellate Proce-
dure do not deprive a Court of Appeals 
of jurisdiction to consider an issue that 
was also raised in a motion for a new 
trial while the appeal was pending. 

The Federal Rules of Appellate Procedure do not 
explicitly address this question. If they did, there 
would be no conflict. The closest thing to direct tex-
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tual authority is the requirement that a notice of ap-
peal “designate the judgment, order, or part thereof 
being appealed.” FRAP 3(c)(1)(B). But this provision 
does not expressly say whether or not an initial no-
tice of appeal, designating the conviction as the 
judgment being appealed, permits the Court of Ap-
peals to consider claims of error that were also 
raised in a motion for a new trial while the appeal 
was pending. The question must therefore be an-
swered by drawing inferences from the text of the 
Rules and from considering the purposes the Rules 
are intended to serve. 

In the decision below, the Tenth Circuit inferred 
that because FRAP 4(b)(3)(C) makes a notice of ap-
peal effective, without amendment, to appeal from a 
denial of a motion for a new trial filed within four-
teen days of the conviction, a notice of appeal must 
not be effective where the motion for a new trial is 
filed more than fourteen days after the conviction. 
App. 15a n.10. But this inference is erroneous, as 
explained above in Point II. Rule 4(b)(3)(C) was not 
intended to address the question whether a second 
notice of appeal is required. It was intended to clari-
fy that an initial notice of appeal does not become a 
nullity when the defendant files a post-trial motion. 
That is why Rule 4(b)(3)(C) speaks only of the effec-
tiveness of the initial notice of appeal, not the neces-
sity of filing a second one. 

The correct inference is the one drawn by the 
Fifth Circuit in Burns, 668 F.2d at 858. In civil cas-
es, FRAP 4(a)(4)(B)(ii) specifies that if the appellant 
wishes to challenge an order denying a post-trial mo-
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tion, the initial notice of appeal is not enough. The 
appellant must file a new notice of appeal, or amend 
the initial notice of appeal. See Buchanan v. Stan-
ships, Inc., 485 U.S. 265, 265-66 (1988). There is no 
analogous requirement for criminal cases in FRAP 
4(b). The appropriate inference, therefore, is that in 
criminal cases a second notice of appeal is not re-
quired. 

If one steps back from the text and considers the 
purposes the Rules are intended to serve, one reach-
es the same conclusion. The purpose of requiring the 
appellant to file a notice of appeal is obviously to 
give the appellee—which of course is usually the 
United States in criminal cases—some advance no-
tice of what is being appealed. Smith v. Barry, 502 
U.S. 244, 248 (1992). But the U.S. Attorney will be 
well aware that a motion for a new trial is pending 
in the District Court. He can hardly be surprised if 
the appellant includes an issue in his Court of Ap-
peals brief that was also raised in the motion for a 
new trial. This is especially true where, as here, the 
appellant includes the issue in his docketing state-
ment in the Court of Appeals, and where the Appen-
dix in the Court of Appeals includes the motion for a 
new trial and the government’s response. 

Moreover, the Rules also serve “the important 
goal of avoiding piecemeal appellate review.” Oster-
neck v. Ernst & Whinney, 489 U.S. 169, 177 (1989). 
That purpose would be frustrated if the appeal were 
split in two, with one notice of appeal limited to is-
sues raised in a motion for a new trial and another 
notice of appeal for the remaining issues. 
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Where the issues on appeal have been fully 

briefed in the Court of Appeals, as is typical in these 
cases, no purpose is served by insisting that the ap-
pellant file a second piece of paper. It is a Kafka-
esque requirement that unfairly prevents many de-
fendants from being heard on the merits of their 
claims. 

The Third, Fifth, Ninth, and Eleventh Circuits are 
thus the courts that interpret Rule 4 correctly. One 
notice of appeal is enough to give the Court of Ap-
peals jurisdiction to consider a claim of error that 
was also raised in a motion for a new trial. 

 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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Before HARTZ, O’BRIEN, and HOLMES, Circuit 
Judges. 
 
HOLMES, Circuit Judge. 
 

After a jury trial, Safiyyah Tahir Battles was con-
victed of one count of wire fraud, in violation of 18 
U.S.C. § 1343, and one count of money laundering, in 
violation of 18 U.S.C. § 1957(a). Ms. Battles was sen-
tenced to thirty months in prison, followed by two 
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years of supervised release. The district court also 
ordered her to make restitution to the victim of her 
crimes. Ms. Battles now appeals her convictions and 
sentence on numerous grounds. Exercising jurisdic-
tion under 28 U.S.C. § 1291, we dismiss in part 
and affirm in part. 

I 

A 

Ms. Battles is a former employee of T&T Realty, a 
real-estate firm owned by her mother. When she 
built a home in 2006 at 5404 North Lottie Avenue in 
Oklahoma City, Oklahoma (“the North Lottie resi-
dence”), she acted as the project’s general contractor. 
To finance construction of the residence, Ms. Battles 
obtained two loans totaling $377,400 from First Se-
curity Bank. 

  In 2007, Ms. Battles decided to refinance the 
North Lottie residence. She submitted a uniform res-
idential loan application to Saxon Mortgage, Inc. 
(“Saxon”), but Saxon’s automated system rejected 
the application because her debt-to-income ratio 
(116%) was too high. Consequently, Ms. Battles re-
applied for credit through Saxon’s “Score Plus” pro-
gram, which required her to submit twelve months’ 
worth of bank statements, as well as information 
concerning her gross monthly income and assets. 
Among other things, Ms. Battles claimed a gross 
monthly income of $28,723.16 and a First Security 
Bank account containing $165,907.70. Saxon ap-
proved her application for a $500,000 loan shortly 
thereafter. But, as it turned out, Saxon’s decision 
was based on a distorted picture of Ms. Battles’s fi-
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nancial status. Ms. Battles’s 2007 federal income tax 
return revealed that her adjusted gross annual in-
come was $14,346—a far cry from the $344,677.92 
extrapolated from the figures on her loan applica-
tion. Similarly, the balance in her bank account on 
the loan’s closing day was less than $1000. It subse-
quently came to light that Ms. Battles had falsified 
bank statements to inflate her income and improve 
her chances of qualifying for a loan. 

  Before the loan proceeds were disbursed, a clos-
ing company prepared a settlement statement which 
specified that a local builder named Emmitt Wisby 
would receive $102,630.01 and Ms. Battles would re-
ceive $2000. The closing company gave Mr. Wisby’s 
check to Ms. Battles on May 9, 2007 with the under-
standing that she would deliver it to Mr. Wisby. In-
stead, Ms. Battles immediately deposited the funds 
into her First Security Bank account. The check was 
made payable to “Emmitt Whisby” and bore what 
appeared to be the respective endorsements of Mr. 
Wisby and Ms. Battles. However, Mr. Wisby later 
stated under oath that he had never seen—and had 
certainly never signed—the check. 

  Ms. Battles quickly dissipated the proceeds of 
the loan; between May 11 and 21, 2007, she wrote 
checks totaling $47,700 to family members. She 
made no mortgage payments on the North Lottie res-
idence after July 31, 2007. When the property fell to 
foreclosure at the end of 2007, the outstanding loan 
balance was $499,902.34. And, though Ms. Battles 
eventually sold the North Lottie residence for 
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$173,000, Saxon nonetheless sustained a significant 
loss from having funded the loan. 

B 

On November 15, 2011, a grand jury returned a 
three-count indictment charging Ms. Battles with (1) 
making a false statement to a financial institution, 
in violation of 18 U.S.C. § 1014 (Count I); (2) com-
mitting wire fraud, in violation of 18 U.S.C. § 1343 
(Count II); and (3) laundering money, in violation of 
18 U.S.C. § 1957(a) (Count III). Ms. Battles exercised 
her right to a jury trial, which commenced on June 
14, 2012. The jury returned a verdict of guilty on 
Counts II and III of the indictment on June 21, 2012, 
but failed to reach a verdict on Count I. As a result, 
the district court declared a mistrial on Count I and 
subsequently granted the government’s unopposed 
motion to dismiss that count without prejudice. 

Following Ms. Battles’s trial, a representative of 
the United States Probation Office prepared a 
Presentence Investigation Report. See Aplt.App., 
Vol. I, at 103A (Presentence Investigation Report, 
filed Oct. 29, 2012) [hereinafter, “PSR”].1 The proba-
tion officer held Ms. Battles responsible for a total 
loss of $630,981.29 and determined that Saxon’s 
share of that loss for the North Lottie residence was 
$326,902.34. The remainder of the loss was attribut-
ed to loans associated with six other Oklahoma City 
properties. According to the probation officer, Ms. 
Battles had fraudulently “obtain[ed] excessive pro-
                                                 

1 The Probation Office used the 2011 version of the United 
States Sentencing Guidelines Manual (“U.S.S.G.” or “the 
Guidelines”), and so do we. 
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ceeds from the closing of the homes” and “either kept 
the proceeds ... or funneled” them through other en-
tities—namely, M&N Remodeling (“M&N”), a busi-
ness she and her sister operated in 2005 and 2006. 
PSR, ¶ 12, at 6; see, e.g., id., ¶ 24, at 9 (“Investiga-
tors later learned that the sale price of [3128 Dent-
wood Terrace] was inflated in an effort to funnel the 
money that was to go to [M&N] for alleged repairs to 
[Ms.] Battles.”). 

Relying on U.S.S.G. § 2B1.1, and grouping Counts 
II and III in accordance with U.S.S.G. § 3D1.2, the 
probation officer set Ms. Battles’s base offense level 
at 7 and added fourteen levels based on the total loss 
amount. See U.S.S.G. § 2B 1.1(b)(1)(H) (loss between 
$400,000 and $1,000,000). Then, because Ms. Battles 
was convicted of violating 18 U.S.C. § 1957, the pro-
bation officer assessed an additional offense level. 
See U.S.S.G. § 2S 1.1(b)(2)(A). Ms. Battles received 
no acceptance-of-responsibility adjustment. See PSR, 
¶ 41, at 12 (“[Ms. Battles] proceeded to trial and ... 
never admitted to the illegal conduct in this case.”). 
The PSR thus assigned to Ms. Battles a total offense 
level of 22 and a criminal history category of I, com-
puting an advisory Guidelines range of forty-one to 
fifty-one months.2 Pursuant to the Mandatory Vic-
tims Restitution Act (“MVRA”), 18 U.S.C. § 3663A, 
the probation officer also recommended that Ms. 
Battles be ordered to make restitution to “Saxon Se-
curitization Trust 2007–3 c/o Christine Hill” in the 
                                                 

2 Ms. Battles’s advisory Guidelines range fell well below the 
statutory maximum sentences available for her offenses of con-
viction: twenty years for Count II, 18 U.S.C. § 1343, and ten 
years for Count III, id. § 1957(b)(1). 
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amount of $326,902.34. PSR, ¶ 108, at 23. Ms. Bat-
tles lodged several objections to the PSR and moved 
for both a downward departure and a downward var-
iance.3 

On February 1, 2013, Ms. Battles appeared for 
sentencing and presented the testimony of her aunt 
and Federal Bureau of Investigation case agent Tim-
othy Schmitz. She also introduced several M&N 
business documents in an effort to legitimize that 
enterprise4 and prove that her involvement therein 
was not “relevant conduct” for purposes of her sen-
tence. See generally U.S.S.G. § 1B1.3 (explicating the 
sentencing concept of “relevant conduct”). After con-
sidering the foregoing evidence, the district court 
denied Ms. Battles’s request for a departure. Howev-
er, the district court did grant a downward variance, 
noting that such a dispensation would “at least miti-
gate the impact of [Ms. Battles’s] incarceration on 
her children” and would not otherwise contravene 
the sentencing goals listed in 18 U.S.C. § 3553(a). 
Aplt.App., Vol. VI, at 1123. The district court ulti-
mately sentenced Ms. Battles to serve thirty months 
in the Federal Bureau of Prisons on Counts II and 
III (set to run concurrently), followed by two years of 
supervised release. In addition, the court adopted 
the PSR’s recommendation regarding restitution. 
Final judgment entered on February 1, 2013, and 

                                                 
3 Ms. Battles also filed a pro se motion for a new trial on 

January 8, 2013, which was ordered stricken from the record 
because she was represented by counsel. 

4 A recurring theme throughout Ms. Battles’s trial was that 
M&N was a “shell company” used to perpetrate mortgage 
fraud. 
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Ms. Battles filed her notice of appeal from this 
judgment on February 12, 2013.5 

On March 22, 2013, during the pendency of this 
appeal, Ms. Battles moved for a new trial6 pursuant 
to Federal Rule of Criminal Procedure 33. In her mo-
tion, Ms. Battles alleged that she learned from post-
trial discussions with her mother “that evidence ex-
isted [that] she was not provided.” Id., Vol. II, at 148 
(Def .’s Am. Mot. for New Trial, filed Mar. 22, 2013). 
More specifically, she referenced approximately 200 
pages of documentary evidence subpoenaed from 
Stephen Jones, her mother’s attorney7: these docu-
ments consisted of (1) receipts from M&N; and (2) 
                                                 

5 Because timing is critical to the resolution of Ms. Battles’s 
first claim (as discussed infra), we find it prudent to mention 
that she framed her appeal as one “from the final judgment 
entered in this action on the 1st day of February, 2012.” United 
States v. Battles, Dist. Ct. No. 5:11–CR–00354–D–1, Doc. 163, 
at 1 (Notice of Appeal, filed Feb. 12, 2013) (emphasis added). 
The record makes clear that this aberrant date is a typograph-
ical error. Id., Doc. 161, at 1 (J. in Criminal Case, filed Feb. 5, 
2013) (specifying “February 1, 2013” as the “Date of Imposition 
of Judgment”). 

6 This was the third such motion filed by Ms. Battles. The 
first, as noted supra, was ordered stricken as an improper pro 
se filing. The second, filed March 1, 2013, was also ordered 
stricken for failure to comply with the Local Rules of the West-
ern District of Oklahoma. 

7 Mr. Jones initially represented Ms. Battles in a civil law-
suit filed by First Security Bank. See Aplt.App., Vol. II, at 178 
(Attach. 1 to Resp. to Mot. for New Trial, dated June 25, 2009) 
(reflecting Mr. Jones’s entry of appearance on behalf of Ms. 
Battles). However, he “ultimately withdrew as Ms. Battles’s 
counsel in light of his representation of her mother, who was 
indicted on July 21, 2010.” Id. at 168 (Resp. to Mot. for New 
Trial, filed Apr. 12, 2013). 
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reports from interviews of customers of Lending 
Leaders, her sister’s brokerage firm. Ms. Battles first 
came into physical possession of these documents at 
some point after July 12, 2012 (i.e., three weeks after 
trial) by reviewing files at Mr. Jones’s office. See 
United States v. Battles, Dist. Ct. No. 5:11–CR–
00354–D–1, Doc. 177–2, at 1 (Ex. 2 to Def.’s Am. 
Mot. for New Trial, dated July 12, 2012) (email from 
Mr. Jones’s office authorizing file review); see also 
id., Doc. 177–3, at 1 (Ex. 3 to Def.’s Am. Mot. for 
New Trial, dated July 18, 2012) (email from Ms. Bat-
tles’s trial counsel claiming “no recollection of receiv-
ing any receipts of anything pertaining to [M&N] 
from the government”). Ms. Battles argued that the 
documents constituted Brady material8 and that the 
government’s failure to furnish them prior to trial 
infringed upon her constitutional rights. 

  As further justification for a new trial, Ms. Bat-
tles asserted that she did not discover the identity of 
her victim until she examined the PSR. She noted 
that while “[t]he jury was told the victim was Saxon 
Mortgage ..., the [PSR] identified a different vic-
tim”—Saxon Securitization Trust. Aplt.App., Vol. II, 
at 160. And, though she conceded that this purport-
                                                 

8 Under Brady v. Maryland, “the suppression by the prose-
cution of evidence favorable to an accused upon request violates 
due process where the evidence is material either to guilt or to 
punishment, irrespective of the good faith or bad faith of the 
prosecution.” 373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 
(1963). A Brady violation occurs when “(1) the prosecution sup-
pressed evidence; (2) the evidence was favorable to the accused; 
and (3) the evidence was material to the defense.” Hooks v. 
Workman, 689 F.3d 1148, 1179 (10th Cir.2012) (internal quota-
tion marks omitted). 
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ed new evidence was not Brady material, she insist-
ed that her constitutional rights had been violated 
because she did not have “the opportunity to cross-
examine at trial Saxon Securit [i]zation.” Id. 

In an order filed October 15, 2013, the district 
court rejected both of Ms. Battles’s asserted grounds 
for relief and declined to hold an evidentiary hearing 
because “[her] allegations, accepted as true, [were] 
insufficient to warrant a new trial.” Aplee. Supp. to 
Supp.App. at 5 (Order Den. Def.’s Am. Mot. for New 
Trial, filed Oct. 15, 2013). In reaching this conclu-
sion, the court determined that the victim-identity 
evidence “would not have produced an acquittal of 
any charge,” id., and that none of Ms. Battles’s 
averments regarding the M&N receipts or interview 
reports demonstrated the suppression of favorable, 
material evidence. The district court’s order denying 
Ms. Battles’s motion for a new trial is the final dock-
et entry on the court’s record. 

II 

On appeal, Ms. Battles raises seven claims: (1) the 
government suppressed evidence that was favorable 
and material to her defense; (2) the district court 
erred by admitting testimony of a witness who inti-
mated that Ms. Battles had destroyed documents; (3) 
there was insufficient evidence produced at trial to 
support her convictions; (4) she received ineffective 
assistance of trial counsel; (5) the district court erred 
by failing to grant a two-level sentence reduction for 
acceptance of responsibility; (6) the district court im-
posed a legally infirm restitution order; and (7) cu-
mulative error deprived her of a fair trial and a reli-
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able sentence. We address each of these arguments 
in turn, and for the reasons explicated below, dis-
miss in part and affirm in part. 

A 

We first turn to Ms. Battles’s contention that the 
government committed two discrete Brady viola-
tions. As noted supra, Ms. Battles offered an array of 
M&N receipts and invoices at her sentencing hear-
ing in order to prove that her conduct—at least inso-
far as it related to M&N—was not fraudulent. Ms. 
Battles now claims that the government suppressed 
the M&N documents and that the information con-
tained therein would have been favorable and mate-
rial to her trial defense. In addition, she alleges that 
the government suppressed an IRS interview report 
in which Daphne Dukes, a former Lending Leaders 
customer, alluded to fraud taking place at that firm. 
Ms. Battles argues that this report “would have been 
critical” to her defense, for if she had known of its 
existence, she would have called Ms. Dukes as a wit-
ness at trial or used the report to impeach other wit-
ness testimony. Aplt. Opening Br. at 36. 

The government urges us to review Ms. Battles’s 
Brady claim for plain error and takes the position 
that Ms. Battles has forfeited this claim.9 Specifical-

                                                 
9 Ordinarily, when a defendant forfeits a claim by failing to 

raise it before the district court, we apply plain-error review. 
See, e.g., Richison v. Ernest Grp., Inc., 634 F.3d 1123, 1128 
(10th Cir.2011) (“[W]e will entertain forfeited theories on ap-
peal, but we will reverse a district court’s judgment on the ba-
sis of a forfeited theory only if failing to do so would entrench a 
plainly erroneous result.”). A defendant may obtain relief under 
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ly, the government contends that plain-error review 
is appropriate because 

[Ms. Battles] was aware of the facts 
supporting her Brady contentions in 
mid–2012 but chose not to bring them 
to the attention of the district court un-
til more than a month after filing a no-
tice of appeal. At that point, the district 
court had lost jurisdiction to grant her 
motion for [a] new trial. Her tardy filing 
deprived this Court of the district 
court’s consideration of the factual and 
legal issues surrounding her Brady al-
legations. 

Aplee. Br. at 12–13 (citation omitted). 

In arguing for plain-error review, the government 
intimates that Ms. Battles may have had access be-
fore trial—i.e., “in mid–2012”—to the M&N docu-
ments and to Lending Leaders witnesses (though not 
the specific interview report of Ms. Dukes) and that 
the information gleaned from this access could have 
permitted Ms. Battles to raise before the district 
court the substance of the challenge that she pre-
sents here; yet, she delayed asserting any argument 
implicating Brady until after she filed her notice of 

                                                                                                    
the plain-error doctrine if he can “show: (1) an error, (2) that is 
plain, which means clear or obvious under current law, and (3) 
that affects substantial rights. If he satisfies these criteria, this 
Court may exercise discretion to correct the error if it seriously 
affects the fairness, integrity, or public reputation of judicial 
proceedings.” United States v. Goode, 483 F.3d 676, 681 (10th 
Cir.2007) (internal quotation marks omitted). 
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appeal. If the government’s intimations were true, 
its argument for plain-error review might have some 
arguable heft. 

Because Brady is a trial right, at least in the 
sense that the materiality of any suppressed evi-
dence is evaluated as of the time of trial, see, e.g., 
Browning v. Trammell, 717 F.3d 1092, 1104 (10th 
Cir.2013) (“In the Brady context, however, it is inap-
propriate to consider evidence developed post-
verdict. To do otherwise would contradict Supreme 
Court cases applying Brady by analyzing how with-
held evidence might have affected the jury in light of 
all other evidence it heard.”); Smith v. Sec’y of N.M. 
Dep’t of Corr., 50 F.3d 801, 823 (10th Cir.1995) (“The 
essence of the Brady rule is the proposition that 
nondisclosure of material exculpatory evidence vio-
lates a defendant’s due process right to a fair trial.”), 
if Ms. Battles had obtained the information upon 
which she presently grounds her Brady claim before 
the trial commenced (or, indeed, sometime before the 
trial ended), she would have been obliged to voice 
her concerns about that potentially suppressed in-
formation then. Compare United States v. Warhop, 
732 F.2d 775, 777 (10th Cir.1984) (“While we strong-
ly disapprove of delayed disclosure of Brady materi-
als, that alone is not always grounds for reversal. ‘As 
long as ultimate disclosure is made before it is too 
late for the defendant[ ] to make use of any benefits 
of the evidence, Due Process is satisfied.’” (alteration 
in original) (quoting United States v. Ziperstein, 601 
F.2d 281, 291 (7th Cir.1979))), with United States v. 
Scarborough, 128 F.3d 1373, 1376 (10th Cir.1997) 
(holding that “revelation of exculpatory material just 
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prior to the end of trial,” which led “the defense [to] 
move[ ] to dismiss the case ... for violating [Brady],” 
did not warrant reversal when, “[f]ollowing the re-
cess, defense counsel extensively cross-examined 
[the witness possessing the purportedly exculpatory 
information] regarding the tardily-disclosed evidence 
... [and] used the exculpatory material to strong ef-
fect in his closing argument”). In such a circum-
stance, Ms. Battles’s failure to expressly signal her 
unlawful-suppression concerns ordinarily would be 
deemed a forfeiture, and on appeal her Brady claim 
would be subject to plain-error review. 

However, Ms. Battles vigorously contends that 
there is no such basis for application of plain-error 
review here: specifically, Ms. Battles contends that 
she did not possess adequate information to lodge 
her current Brady claim until after trial. In the con-
text of ruling on Ms. Battles’s motion for new trial, 
the district court did not conduct an evidentiary 
hearing to resolve the parties’ factual dispute about 
when Ms. Battles acquired the information upon 
which she rests her Brady claim. In declining to do 
so, the district court said that it would accept Ms. 
Battles’s factual allegations as true. It goes without 
saying that we are not equipped to resolve such fac-
tual disputes. Therefore, we also accept as true Ms. 
Battles’s factual allegations about when she pos-
sessed the information upon which she predicates 
her current Brady claim. 

Accordingly, our focus in analyzing the question of 
Ms. Battles’s preservation of her Brady claim is not 
the time of trial itself but, rather, the period after 
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trial. Through that post-trial lens, it is evident that 
plain-error review is not appropriate here because 
upon learning after trial of the information upon 
which she rests her current Brady claim, Ms. Battles 
timely filed a motion for new trial based on newly 
discovered evidence. See Fed.R.Crim.P. 33(b)(1) (not-
ing that a “motion for a new trial grounded on newly 
discovered evidence must be filed within 3 years af-
ter the verdict or finding of guilty”). 

Ms. Battles, however, faces a problem much more 
severe than having to “successfully run the gauntlet 
created by our rigorous plain-error standard of re-
view,” United States v. McGehee, 672 F.3d 860, 876 
(10th Cir.2012), because our post-trial focus has led 
us to seriously question whether we have jurisdiction 
to consider the portion of Ms. Battles’s appeal relat-
ing to her Brady claim. It is axiomatic that we are 
obliged to independently inquire into the propriety of 
our jurisdiction. See, e.g., United States v. Torres, 
372 F.3d 1159, 1161 (10th Cir.2004) (“Although the 
government has not challenged our jurisdiction to 
hear this appeal, ‘it is the duty of the federal court to 
determine the matter sua sponte.’” (quoting Basso v. 
Utah Power & Light Co., 495 F.2d 906, 909 (10th 
Cir.1974))); accord Kalson v. Paterson, 542 F.3d 281, 
286 n.10 (2d Cir.2008) (“The fact that neither party 
raised a jurisdictional issue on appeal is of no mat-
ter; we are obligated to determine whether jurisdic-
tion exists nostra sponte.”); see also Morgan v. 
McCotter, 365 F.3d 882, 887 (10th Cir.2004) (“Be-
cause the question of justiciability implicates this 
court’s jurisdiction, even if neither party, nor the dis-
trict court, raised the issue, it is our duty to under-
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take an independent examination to determine 
whether the dispute, as framed by the parties, pre-
sents a justiciable controversy.”). Having conducted 
such an inquiry, we conclude that we do not have ju-
risdiction to address Ms. Battles’s Brady claim in the 
context of this appeal. 

Because the timing of procedural events demon-
strates the jurisdictional Achilles’s heel of Ms. Bat-
tles’s Brady claim, we return briefly to the pertinent 
procedural history. Ms. Battles filed her notice of 
appeal on February 12, 2013, seeking to appeal from 
the district court’s judgment and sentence. On 
March 22, 2013, she filed her motion for a new tri-
al.10 In that motion, for the first time, Ms. Battles 
asserted a Brady violation. On July 23, 2013, while 

                                                 
10 If Ms. Battles had filed her motion for a new trial within 

the fourteen-day time period prescribed for filing notices of ap-
peal in criminal cases, the procedural landscape would have 
looked very different. As a result of doing so, Ms. Battles’s Feb-
ruary 12, 2013, notice of appeal would not have “become[ ] ef-
fective,” Fed. R.App. P. 4(b)(3)(B), until after “the entry of the 
order disposing” of the motion for new trial, id. § 4(b)(3)(B)(i); 
that notice of appeal would have been “effective—without 
amendment—to appeal from,” id. § 4(b)(3)(C), the district 
court’s motion-for-new-trial order. See Trenkler v. United 
States, 268 F.3d 16, 21 (1st Cir.2001) (“Rule 4(b) thus effective-
ly incorporates Rule 33 motions into the process of direct ap-
peal, but only when they are filed within [the rule-prescribed 
period to appeal from] entry of the judgment of conviction. The 
lack of any analogous provisions to so incorporate motions 
based on newly discovered evidence and filed outside the 
[rule’s] period strongly suggests that such motions are not 
properly considered part of the direct appeal.” (emphasis add-
ed)); accord United States v. Salem, 578 F.3d 682, 685 n. 2 (7th 
Cir.2009). 
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awaiting the district court’s ruling on that motion, 
she filed her opening brief—raising, in substance, 
the same Brady claim in our court. 

When the district court denied Ms. Battles’s mo-
tion for a new trial on October 15, 2013, it properly 
noted that even if relief on the motion were warrant-
ed, the court would not be situated to grant it, unless 
Ms. Battles sought, and then we granted, a remand. 
See Fed.R.Crim.P. 33(b)(1); see also United States v. 
Varah, 952 F.2d 1181, 1182 (10th Cir.1991) (per cu-
riam) (establishing that after an appeal has been 
filed, the district court may either deny a Rule 33 
motion on the merits “or certify to the court of ap-
peals its intention to grant the motion”); United 
States v. Palmer, 766 F.2d 1441, 1445 (10th 
Cir.1985) (noting that “Rule 33 only deprives the dis-
trict court of jurisdiction to grant a motion for a new 
trial during the pendency of an appeal”). Neverthe-
less, the court proceeded to evaluate the merits of 
Ms. Battles’s Brady claim, and it concluded that the 
claim did not provide a basis for a new trial. 

The written order denying Ms. Battles’s motion 
for a new trial constituted a final decision which ad-
judicated Ms. Battles’s Brady claim. Significantly, 
apart from this order, there was no other district 
court ruling on Ms. Battles’s Brady claim. Thus, the 
denial of her new-trial motion is the only order that 
could serve as a predicate for our review of Ms. Bat-
tles’s Brady claim. Yet, Ms. Battles did not file a 
formal notice of appeal in the district court to chal-
lenge the court’s motion-for-new-trial ruling within 
the fourteen-day time frame prescribed by Federal 
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Rule of Appellate Procedure 4(b)(1)(A). Cf. Fed. 
R.App. P. 3(a)(1) (“An appeal permitted by law as of 
right from a district court to a court of appeals may 
be taken only by filing a notice of appeal with the 
district clerk within the time allowed by Rule 4.” 
(emphasis added)); Garcia v. Regents of Univ. of Cal., 
737 F.2d 889, 890 (10th Cir.1984) (per curiam) (“If 
the trial court denies the motion for new trial, it can 
do so without a remand from this court and appeal 
may be taken therefrom and consolidated with the 
original appeal if still pending.” (emphasis added)). 
Nor did Ms. Battles file any other document in the 
district court or in this court within that fourteen-
day time frame that could be construed as the func-
tional equivalent of a notice of appeal. See, e.g., 
Smith v. Barry, 502 U.S. 244, 248–49, 112 S.Ct. 678, 
116 L.Ed.2d 678 (1992) (“If a document filed within 
the time specified by Rule 4 gives the notice required 
by Rule 3, it is effective as a notice of appeal.”); ac-
cord Nolan v. U.S. Dep’t of Justice, 973 F.2d 843, 846 
(10th Cir.1992); Dupree v. United Parcel Serv., Inc., 
956 F.2d 219, 220 n.1 (10th Cir.1992). 

To be sure, Ms. Battles did file a notice of appeal 
in this case, and, as the Supreme Court instructs, 
“[t]he filing of a notice of appeal is an event of juris-
dictional significance [that] confers jurisdiction on 
the court of appeals and divests the district court of 
its control over those aspects of the case involved in 
the appeal.” Griggs v. Provident Consumer Disc. Co., 
459 U.S. 56, 58, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982) 
(per curiam) (emphasis added); see 16A Charles A. 
Wright et al., Federal Practice and Procedure § 
3949.1, at 51 (4th ed. 2008) (“The key point is that 
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once jurisdiction passes to the court of appeals, the 
district court generally lacks power to act with re-
spect to matters encompassed within the appeal ....” 
(footnote omitted)). But the problem for Ms. Battles 
is that the district court’s ruling on the motion for a 
new trial was never involved in—i.e., within the 
scope of—her notice of appeal. 

By its terms, that notice evinced Ms. Battles’s ob-
jection to “the final judgment entered ... on the 1 st 
day of February, 201[3].” United States v. Battles, 
Dist. Ct. No. 5:11–CR–00354–D–1, Doc. 163, at 1. As 
such, within the scope of that notice were all matters 
related to Ms. Battles’s conviction and sentence that 
occurred prior to the entry of the judgment. See, e.g., 
McBride v. CITGO Petroleum Corp., 281 F.3d 1099, 
1104 (10th Cir.2002) (“[W]e have held that a notice 
of appeal which names the final judgment is suffi-
cient to support review of all earlier orders that 
merge in the final judgment.”); accord Montgomery v. 
City of Ardmore, 365 F.3d 926, 934 (10th Cir.2004); 
Ashley Creek Phosphate Co. v. Chevron USA, Inc., 
315 F.3d 1245, 1262 (10th Cir.2003). However, as we 
know, the district court’s motion-for-new-trial or-
der—which adjudicated Ms. Battles’s Brady claim—
was filed over eight months after entry of the judg-
ment. Therefore, we could hardly conclude that Ms. 
Battles’s notice of appeal attacking the district 
court’s February 1, 2013, judgment included within 
its scope that court’s subsequently filed motion-for-
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new-trial order, which did not actually exist at the 
time the judgment was entered.11 

Similarly, “[a]lthough an appellate brief may 
serve as a functional equivalent of a notice of appeal” 
under certain circumstances, Nolan, 973 F.2d at 846, 
and Ms. Battles’s opening brief did ostensibly pre-
sent her Brady claim to our court, it could not serve 
as the functional equivalent of a notice of appeal 
from the district court’s motion-for-new-trial ruling 
(which adjudicated Ms. Battles’s Brady claim). Most 
saliently, that brief could not do so because it did not 
“designate” the district court’s motion-for-new-trial 
order as the order challenged. Fed. R.App. P. 
3(c)(1)(B) (noting that a “notice of appeal must ... 
                                                 

11 After oral argument, Ms. Battles filed a notice of supple-
mental authority to support her view that “Appellant’s Motion 
for New Trial and the district court’s denial of the motion (as 
recognized by the government in the Motion to Supplement and 
the order granting the Motion to Supplement) has caused her 
New Trial Motion to become a collateral part of her direct ap-
peal.” United States v. Battles, No. 13–6035, Supp. Letter, at 2 
(10th Cir., filed Jan. 30, 2014). For this proposition, she relies 
upon LeBere v. Abbott, 732 F.3d 1224 (10th Cir.2013). Ms. Bat-
tles urges that LeBere controls because “while his direct appeal 
was pending, LeBere filed a motion for new trial which became 
a collateral part of his direct appeal.” Supp. Letter, supra, at 2. 
Ms. Battles’s reliance on LeBere, however, is misplaced. First, 
the LeBere case itself did not involve Mr. LeBere’s direct ap-
peal; the case was a habeas proceeding in which Mr. LeBere 
collaterally attacked his state-court judgment. Second, in the 
passage of LeBere which forms the basis for Ms. Battles’s ar-
gument, we were discussing the operation of state law (as op-
posed to federal law) as it relates to motions for new trial and 
direct appeals. See 732 F.3d at 1230–31 (discussing Colorado’s 
procedural bar). For both of these reasons, LeBere is irrelevant 
to the determination of Ms. Battles’s federal direct appeal. 
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designate the judgment, order, or part thereof being 
appealed”); see Smith, 502 U.S. at 249 (“They [i.e., 
the federal rules] do not preclude an appellate court 
from treating a filing styled as a brief as a notice of 
appeal, however, if the filing is timely under Rule 4 
and conveys the information required by Rule 3(c).” 
(emphases added)). Indeed, it would not have been 
possible for Ms. Battles to designate the district 
court’s motion-for-new-trial order in her opening 
brief, because on the date she filed her brief—July 
23, 2013—the district court’s motion-for-new-trial 
order had not been issued. Cf. Laurino v. Tate, 220 
F.3d 1213, 1219 (10th Cir.2000) (concluding that we 
lacked jurisdiction over the district court’s amended 
judgment granting sanctions because “[a]t the time 
the notice of appeal in this case was filed, ... defend-
ants’ motion seeking to amend the judgment to 
award Rule 11 sanctions to them had been filed but 
not decided” and, after the motion was decided, the 
litigant suffering the sanctions “failed to file an 
amended notice of appeal from the district court’s 
amended judgment”). Ms. Battles could hardly have 
sought our appellate review of a district court order 
that did not exist. Cf. McClendon v. City of Albu-
querque, 630 F.3d 1288, 1292 (10th Cir.2011) (“When 
it comes to when federal appellate courts may take a 
case, Congress has said that we may usually hear 
appeals only from ‘final decisions of the district 
courts of the United States.’” (quoting 28 U.S.C. § 
1291)). 

In sum, the sole district court order that adjudi-
cated Ms. Battles’s Brady claim was the order deny-
ing Ms. Battles’s motion for a new trial. This order 
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was issued after the district court’s final judgment 
was entered and after Ms. Battles filed her formal 
notice of appeal challenging that judgment (i.e., chal-
lenging her conviction and sentence). We can find no 
evidence in the record that, after the district court 
issued its motion-for-new-trial order, Ms. Battles 
sought within the fourteen-day period prescribed by 
the federal rules to file a new notice of appeal to 
challenge that order. 

Furthermore, we conclude that Ms. Battles’s for-
mal notice of appeal (filed on February 12, 2013) 
cannot be construed to include within its scope the 
district court’s motion-for-new-trial order (subse-
quently filed on October 15, 2013), and we conclude 
that Ms. Battles’s opening brief purporting to pre-
sent her Brady claim before the district court issued 
its motion-for-new-trial order does not constitute the 
functional equivalent of a notice of appeal from that 
order. Accordingly, we conclude that there is no ju-
risdictional basis for us to review the portion of Ms. 
Battles’s appeal relating to her Brady claim—that is, 
we lack jurisdiction over that portion of her appeal. 

We find support for our conclusion in the Seventh 
Circuit’s analysis in United States v. Harvey, 959 
F.2d 1371 (7th Cir.1992). Harvey’s procedural cir-
cumstances are on all fours with Ms. Battles’s: the 
defendant filed a Rule 33 motion “[s]ometime after” 
filing his timely notice of appeal and subsequently 
sought to attack the district court’s denial of that 
motion on direct appeal. 959 F.2d at 1377. However 
(and, for our purposes, most notably), he never filed 
an independent notice of appeal from that decision. 
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The Seventh Circuit determined that the defendant’s 
procedural choice divested it of jurisdiction to review 
any claim raised in the Rule 33 motion, holding that 

[w]hen a district court denies a mo-
tion for new trial while an appeal from 
the underlying judgment is pending, a 
separate, timely notice of appeal “is a 
jurisdictional predicate to appellate re-
view” of the denial of the new trial mo-
tion. Because Harvey never filed a no-
tice of appeal from the district court’s 
decision to deny his new trial motion, 
we have no power to review that deci-
sion. 

Id. (citation omitted) (quoting United States v. Doug-
las, 874 F.2d 1145, 1162 (7th Cir.1989)); accord Sa-
lem, 578 F.3d at 685 n.2. 

The reasoning of Harvey is cogent and applicable 
here.12 Ms. Battles could not rest her assertion of our 
                                                 

12We also find both informative and persuasive the related 
analyses of several of our sister circuits. See Johnson v. United 
States, 246 F.3d 655, 659 (6th Cir.2001) (“[I]f a Rule 33 motion 
based on new evidence is filed later than [the rule-prescribed 
period] after the entry of the judgment, a defendant wishing to 
appeal the denial of the Rule 33 motion must file a second no-
tice of appeal, even if the first appeal of right is still pending.”); 
see also United States v. Ronda, 455 F.3d 1273, 1304 n.43 (11th 
Cir.2006) (“[A]t the time Appellants sought relief under 
Blakely, they had already filed notices of appeal of their convic-
tions and sentences. As such, the district court did not have 
jurisdiction to consider those issues ....” (emphasis added)); 
United States v. Casas, 999 F.2d 1225, 1231–32 (8th Cir.1993) 
(accepting the government’s argument that “[the] notice of ap-
peal serves only to preserve the defendants’ right to appeal 
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jurisdiction over her Brady claim on her notice of 
appeal from the criminal judgment filed on February 
12, 2013, because the sole order that the district 
court issued adjudicating her Brady claim was the 
court’s motion-for-new-trial order, which was issued 
over eight months after Ms. Battles filed her notice 
of appeal. As in Harvey, Ms. Battles had to under-
take an independent and distinct appellate response 
within the fourteen-day time frame prescribed in the 
federal rules to this motion-for-new-trial order, by 
filing a separate notice of appeal from that final de-
cision.13 Alas, for Ms. Battles, she failed to do so. 

                                                                                                    
their convictions and sentences” and concluding that “[b]ecause 
defendants failed to file a notice of appeal from the [post-
conviction, post-sentencing] forfeiture judgments, we have no 
jurisdiction to consider their challenges to those judgments”).  

13 We acknowledge that some of our sister circuits have not 
gone the direction of Harvey and have concluded that a second 
notice of appeal is not required from a district court’s denial of 
a motion for a new trial. The Ninth Circuit reached this conclu-
sion without providing any meaningful analysis. See United 
States v. Davis, 960 F.2d 820, 824 (9th Cir.1992). The Fifth Cir-
cuit relied in part on the fact that the appellant’s opening 
brief—which addressed the district court’s denial of the motion 
for new trial—could be deemed the functional equivalent of a 
notice of appeal. See United States v. Burns, 668 F.2d 855, 858 
(5th Cir.1982). We, of course, have expressly determined that 
Ms. Battles’s opening brief could not be viewed as the function-
al equivalent of a notice of appeal. Therefore, this “functional-
equivalent” rationale of the Fifth Circuit is inapposite. To be 
sure, along with the Third Circuit, see United States v. 
Thornton, 1 F.3d 149, 157–58 (3d Cir.1993), the Fifth Circuit in 
Burns has reasoned that no second appeal from the denial of a 
motion for new trial should be required where the parties have 
“thoroughly briefed” the motion-for-new-trial issues and there 
has been no “showing of prejudice against the government,” 
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Burns, 668 F.3d at 858; see also United States v. Wilson, 894 
F.2d 1245, 1252 (11th Cir.1990) (“Because the government was 
not prejudiced in this case by [defendants’] failure to file a sep-
arate notice of appeal from the district court’s denial of their 
new trial motion, they may also challenge the district court’s 
post-trial rulings on appeal.”). However, we decline to follow 
these courts that rely upon adequate briefing and the absence 
of a showing of prejudice. The reasoning of Harvey comports 
well with the approach that we have taken in the civil context 
regarding an analogous situation—viz., a district court ruling 
on a discrete issue while the original appeal was pending. See 
Laurino, 220 F.3d at 1219. Furthermore, in a per curiam opin-
ion, we endeavored in Garcia “to set forth definitively the prop-
er procedures to be followed in both civil and criminal cases 
when a party whose appeal is pending seeks to raise issues ap-
propriately first raised by a Rule 60(b) motion as well as under 
Rule 33.” 737 F.2d at 890. And, regarding the criminal context, 
we concluded that “[i]f the trial court denies the motion for a 
new trial, it can do so without a remand from this court, and 
appeal may be taken from the denial of that motion and consol-
idated with this case currently pending before this court.” Id. 
Although the Garcia court did not elaborate on this procedural 
proposition, the plain terms of the opinion clearly seemed to 
contemplate that there would be a discrete, separate appeal 
regarding the motion-for-new-trial issue that would be consoli-
dated with the previously filed appeal in the case. Cf. Webster’s 
Third New International Dictionary 484 (2002) (defining “con-
solidate” to mean, inter alia, “to join in or cause to proceed as a 
single action—used of causes of action or of actions started sep-
arately” (emphasis added)). Lastly, even if our precedent did 
not clearly lead us to endorse Harvey’s approach, we would be 
disinclined to allow the propriety of our exercise of jurisdiction 
over a district court’s motion-for-new-trial ruling to turn on fac-
tors as variable as the quality of the parties’ briefing or the ad-
equacy of the government’s showing of prejudice in a given 
case. Our exercise of jurisdiction in such circumstances would 
almost ineluctably become uncertain and lacking in uniformity. 
See Co. X v. United States (In re Grand Jury Proceedings), 835 
F.2d 237, 239 (10th Cir.1987) (per curiam) (“[I]n matters relat-
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For the foregoing reasons, then, we conclude that 

there is no jurisdictional basis for us to review the 
portion of Ms. Battles’s appeal relating to her Brady 
claim—viz., we lack jurisdiction over that portion of 
her appeal. Therefore, we are constrained to dismiss 
that aspect of her appeal.14 

B 

Next, we address Ms. Battles’s contention that the 
district court erred in its treatment of evidence sub-
ject to Federal Rule of Evidence 404(b).15 We gener-
ally review such a challenge for an abuse of discre-
tion, United States v. Morris, 287 F.3d 985, 989–90 
(10th Cir.2002), and will not reverse on this basis as 
long as the district court’s decision “falls within the 
bounds of permissible choice in the circumstances 
and is not arbitrary, capricious or whimsical,” Unit-
ed States v. Mares, 441 F.3d 1152, 1156 (10th 

                                                                                                    
ing to appellate jurisdiction, bright line rules are highly desira-
ble.”); cf. Houston v. Lack, 487 U.S. 266, 275, 108 S.Ct. 2379, 
101 L.Ed.2d 245 (1988) (“Because reference to prison mail logs 
will generally be a straightforward inquiry, making filing turn 
on the date the pro se prisoner delivers the notice [of appeal] to 
prison authorities for mailing is a bright-line rule, not an un-
certain one.”). Accordingly, we endorse here the approach of the 
Seventh Circuit in Harvey. 

14 On January 21, 2014, prior to oral argument, Ms. Battles 
filed a motion with this court to supplement the record on ap-
peal to include two documents that she deemed relevant to the 
determination of her Brady claim. In light of our disposition of 
this claim, we deny this motion as moot. 

15 This rule forbids the admission of “[e]vidence of a crime, 
wrong, or other act ... to prove a person’s character in order to 
show that on a particular occasion the person acted in accord-
ance with the character.” Fed.R.Evid. 404(b)(1). 
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Cir.2006) (alteration omitted) (quoting United States 
v. Shumway, 112 F.3d 1413, 1419 (10th Cir.1997)) 
(internal quotation marks omitted). However, in 
light of Ms. Battles’s failure to “offer[ ] up a timely 
and specific trial objection” to the evidence, we re-
view her claim for plain error. United States v. 
McGlothlin, 705 F.3d 1254, 1260 (10th Cir.), cert. 
denied, ––– U.S. ––––, 133 S.Ct. 2406, 185 L.Ed.2d 
1115 (2013); see supra note 9 (outlining the elements 
of the plain-error standard). 

Ms. Battles argues that certain “other-crimes” tes-
timony was offered not for any of Rule 404(b)’s rec-
ognized purposes16 but, rather, to incite the jury’s 
passions against her. Specifically, she objects to 
statements made by government witness Brenda 
Seals–Hopkins, a former employee of both T&T Re-
alty and Lending Leaders. During direct examina-
tion, Ms. Seals–Hopkins confirmed that these com-
panies occupied adjacent offices in the same build-
ing. At that point, the government asked Ms. Seals–
Hopkins whether she could “recall a situation in 
which it appeared that documents had been burned 
inside that building.” Aplt.App., Vol. IV, at 592. She 
answered affirmatively. While unable to pinpoint a 
date or time, Ms. Seals–Hopkins described a morn-
ing when she noticed smoke coming from a trash can 
and that “the only person that was over there at that 
time was Ms. Battles.” Id. According to Ms. Battles, 
this testimony was outcome-determinative—i.e., but 
                                                 

16 Rule 404(b) evidence is regularly admitted (but not exclu-
sively so) to “prov[e] motive, opportunity, intent, preparation, 
plan, knowledge, identity, absence of mistake, or lack of acci-
dent.” Fed.R.Evid. 404(b)(2). 
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for Ms. Seals–Hopkins’s statements, the jury would 
not have returned a guilty verdict on Counts II or 
III. 

It is undisputed that neither of the government’s 
two notices of intent to introduce Rule 404(b) mate-
rial indicated that a witness might testify about Ms. 
Battles destroying evidence.17 However, even if we 
assume arguendo that the district court erred, and 
clearly and obviously so, in not recognizing this evi-
dence as improper 404(b) evidence and taking ap-
propriate remedial action—for example, issuing cu-
rative instructions—Ms. Battles cannot satisfy the 
third prong of our plain-error test. In other words, 
Ms. Battles has not “demonstrate[d] that the error 

                                                 
17 Indeed, the government contends that the evidence did 

not constitute Rule 404(b) evidence at all because it was not 
extrinsic evidence. That is, the government submits that Ms. 
Seals–Hopkins’s testimony was intrinsic evidence for the wire-
fraud charge, opining that Ms. Battles’s alleged attempt to de-
stroy documents was connected to her scheme to defraud Sax-
on. “We have held that other act evidence is intrinsic—and thus 
not subject to Rule 404(b)—when the evidence of the other act 
and the evidence of the crime charged are inextricably inter-
twined or both acts are part of a single criminal episode or the 
other acts were necessary preliminaries to the crime charged.” 
United States v. Irving, 665 F.3d 1184, 1212 (10th Cir.2011) 
(alteration omitted) (quoting United States v. Lambert, 995 
F.2d 1006, 1007 (10th Cir.1993)) (internal quotation marks 
omitted). We are not convinced that the challenged evidence 
can fairly be called “intrinsic” to the fraud charge, especially 
given Ms. Seals–Hopkins’s inability to pinpoint the date. We 
have no need, however, to definitively opine on the point—as 
Ms. Battles’s challenge fails in any event. We are content to 
proceed on the assumption that the evidence was in fact extrin-
sic. 
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affected [her] substantial rights, i.e., that the error 
disturbed the outcome of the district court proceed-
ings.” United States v. Frost, 684 F.3d 963, 971 (10th 
Cir.2012) (internal quotation marks omitted). 

The evidence against Ms. Battles was easily suffi-
cient to sustain her convictions of wire fraud and 
money laundering. Out of four days’ worth of exten-
sive testimony, Ms. Seals–Hopkins’s allegedly “im-
proper” contribution (i.e., her “other-crimes” state-
ments) was her brief answers to two questions. We 
are confident that any impact her statements might 
have had on the jury was negligible. In that regard, 
we note that the government did not put her an-
swers before the jury again, in closing argument or 
otherwise. Moreover, the district court specifically 
instructed the jury that, “[o]f course, the fact that 
the defendant may have previously committed” a 
prior bad act “[did] not mean that she necessarily 
committed the acts charged in this case.” Aplee. 
App., Vol. I, at 36. “It is presumed that jurors will 
conscientiously observe the instructions and admoni-
tions of the court.” United States v. Greer, 620 F.2d 
1383, 1390 (10th Cir.1980); see, e.g., United States v. 
[Mark] Carter, 973 F.2d 1509, 1513 (10th Cir.1992) 
(“We presume jurors will remain true to their oath 
and conscientiously follow the trial court’s instruc-
tions.”). 

In sum, we find it implausible that Ms. Seals–
Hopkins’s statements were “so powerful ... [that] as a 
result Ms. Battles was convicted of two counts.” Aplt. 
Reply Br. at 10 (emphasis added). Put another way, 
Ms. Battles cannot survive the third step of the 
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plain-error test: any error occasioned by the admis-
sion of Ms. Seals–Hopkins’s challenged testimony 
did not affect Ms. Battles’s substantial rights. Con-
sequently, such error does not justify reversal of Ms. 
Battles’s convictions. 

C 

1 

Ms. Battles’s third challenge concerns whether 
sufficient evidence was produced at trial to sustain 
her convictions of wire fraud and money laundering. 
We review this claim de novo, “asking only whether 
taking the evidence—both direct and circumstantial, 
together with the reasonable inferences to be drawn 
therefrom—in the light most favorable to the gov-
ernment, a reasonable jury could find the defendant 
guilty beyond a reasonable doubt.” United States v. 
Bader, 678 F.3d 858, 873 (10th Cir.) (alteration omit-
ted) (quoting United States v. McCane, 573 F.3d 
1037, 1046 (10th Cir.2009)) (internal quotation 
marks omitted), cert. denied, ––– U.S. ––––, 133 
S.Ct. 355 (2012). In our sufficiency assessment, we 
make no determinations regarding witness credibil-
ity or the weight to give conflicting evidence. See 
United States v. Bowen, 527 F.3d 1065, 1076 (10th 
Cir.2008). Even so, “we will not uphold a conviction 
justified solely by ‘piling inference upon inference,’” 
id. (quoting United States v. Jameson, 478 F.3d 
1204, 1208 (10th Cir.2007)), or one obtained by evi-
dence that “raises no more than a mere suspicion of 
guilt,” United States v. Rahseparian, 231 F.3d 1257, 
1262 (10th Cir.2000) (internal quotation marks omit-
ted). 
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2 

Conviction under 18 U.S.C. § 1343 “requires (1) a 
scheme or artifice to defraud or obtain property by 
means of false or fraudulent pretenses, representa-
tions, or promises, (2) an intent to defraud, and (3) 
use of interstate wire or radio communications to ex-
ecute the scheme.” United States v. Ransom, 642 
F.3d 1285, 1289 (10th Cir.2011) (quoting United 
States v. Gallant, 537 F.3d 1202, 1228 (10th 
Cir.2008)) (internal quotation marks omitted). 
Where, as here, the defendant is charged with perpe-
trating “a scheme to obtain money by false pretens-
es, representations or promises,” the “focus [ ] ... [is] 
on the means by which the money is obtained[,] and 
particular false pretenses, representations or prom-
ises must be proved.” Gallant, 537 F.3d at 1228 
(quoting United States v. Cochran, 109 F.3d 660, 664 
(10th Cir.1997)) (internal quotation marks omitted). 
Ms. Battles maintains that her conviction for wire 
fraud cannot stand because “[the fact that] the trans-
fer was part of an illegal scheme on [her] part was 
not proven sufficiently.” Aplt. Opening Br. at 64. 

Ms. Battles suggests that her wire-fraud convic-
tion must be reversed because the jury did not find 
her guilty on Count I (making false statements to a 
bank). She avers that despite the government’s in-
troduction of her federal income tax returns to 
demonstrate that she obtained the $500,000 loan by 
fraud, the jury did not specifically convict her of 
submitting a fraudulent tax document to a bank. 
Nonetheless, it is well-settled in our circuit that “an 
inconsistent verdict is not a sufficient reason for set-
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ting a verdict aside.” United States v. Irvin, 682 F.3d 
1254, 1271 (10th Cir.2012); see United States v. Har-
ris, 369 F.3d 1157, 1168 (10th Cir.2004). This is so, 
we have held, because the most that can be said 
about inconsistent verdicts is that “either in the ac-
quittal or the conviction the jury did not speak their 
real conclusions, but that does not show that they 
were not convinced of the defendant’s guilt.” United 
States v. McCullough, 457 F.3d 1150, 1162 n.2 (10th 
Cir.2006) (quoting United States v. Powell, 469 U.S. 
57, 64–65, 105 S.Ct. 471, 83 L.Ed.2d 461 (1984)) (in-
ternal quotation marks omitted). 

Alternatively, Ms. Battles insists she was convict-
ed of wire fraud because the jury heard Ms. Seals–
Hopkins’s purported improper testimony, as well as 
evidence that Ms. Battles was diverting the loan 
proceeds to others. As to Ms. Seals–Hopkins’s testi-
mony, we already have noted that any error associ-
ated with its admission was harmless and did not 
affect Ms. Battles’s substantial rights. In any event, 
in assessing the merits of Ms. Battles’s sufficiency 
challenge, we are obliged not to speculate about the 
weight the jury accorded to any particular piece of 
evidence. See Bowen, 527 F.3d at 1076. 

More to the point, as the government notes, there 
was ample evidence to support its wire-fraud case 
against Ms. Battles. For instance, the jury learned 
about Ms. Battles’s real-estate background and, as 
such, could reasonably have inferred that she under-
stood the process of loan procurement. More specifi-
cally, the jury could easily have concluded that Ms. 
Battles knew that a borrower with regard to a 
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$500,000 loan had to possess an income significantly 
higher than the income that the evidence attributed 
to Ms. Battles. See Aplt.App., Vol. V, at 928–29 (tes-
timony of Ms. Battles’s sister acknowledging that 
someone with considerable debt would need an in-
come above $100,000—perhaps even $200,000—to 
qualify for a loan of that magnitude). The jury also 
saw false representations of Ms. Battles’s gross in-
come—namely, a value on her Saxon loan applica-
tion that overstated her true annual income by at 
least $300,000—and evidence of her high debt-to-
income ratio, which thwarted her first attempt to ob-
tain a loan. Moreover, the jury heard testimony indi-
cating that this was not the first time Ms. Battles 
had drawn a hazy picture of her finances. See, e.g., 
id., Vol. III, at 546–47 (suggesting that Ms. Battles 
did not disclose that her bank account was a joint 
account, which would have affected the loan decision 
for a different mortgage); id. at 560–61 (indicating 
that she did not report a commission Lending Lead-
ers earned for brokering a loan); id., Vol. V, at 922–
24 (intimating that she had falsely represented 
Lending Leaders’s role in certain transactions). 

Crucially, the evidence also indicated that Ms. 
Battles was not forthright about the disbursement of 
the loan proceeds. Her Saxon loan-approval com-
mitment document clearly limited the amount that 
she could receive at closing to the lesser of “2% of 
[the] loan amount or [$2000]” and directed her to 
“provide ... builder payoff” documentation. Aplee. 
App., Vol. II, at 324–25 (capitalization omitted). To 
that end, Ms. Battles’s sister alluded to Ms. Battles’s 
concern “about Saxon needing documentation for 
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where ... $100,000 [of the loan] was going” and con-
firmed that “the documentation that Saxon got [was] 
Government’s Exhibit 208.” Aplt.App., Vol. V, at 
941–43. The referenced exhibit was a letter purport-
ing to “serve as a payoff” for $105,000—on letterhead 
bearing the words “Whisby Homes By Emmitt 
Wisby.” Aplee. App., Vol. II, at 322 (emphases add-
ed). The contradictory spellings noted in italics—of 
“Whisby” and “Wisby”—could have supported a rea-
sonable jury’s inference (when viewed in light of the 
totality of the evidence) that the document labeled as 
Exhibit 208 had been fabricated. Such an inference 
would have been reinforced by the testimony of Mr. 
Wisby, who indicated that he did business as “Em-
mitt R. Wisby and Son Construction Company,” 
Aplt.App., Vol. IV, at 603–04—not “Whisby Homes.” 
In any event, the jury certainly knew Saxon’s posi-
tion that Ms. Battles should not receive over 
$100,000 of the loan proceeds. See id., Vol. III, at 420 
(“[H]ad we known that $105,000 was going to the 
borrower, it would have made the loan ineligible for 
approval.”). The jury likewise knew that, neverthe-
less, Ms. Battles did receive these funds when she 
accepted the check on Mr. Wisby’s behalf and depos-
ited it into her own bank account instead of remit-
ting it to his business. 

All told, we are satisfied that a substantial quan-
tum of evidence supported Ms. Battles’s wire-fraud 
conviction. Accordingly, under our deferential stand-
ard of review, we will not second-guess the jury’s de-
cision to find Ms. Battles guilty of wire fraud. 
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To convict Ms. Battles of money laundering, the 

jury was required to find beyond a reasonable doubt 
that “(1) [she] engaged in or attempted to engage in 
a monetary transaction; (2) in criminally derived 
property worth at least $10,000; (3) with knowledge 
that the property was derived from unlawful activi-
ty; and (4) the property was, in fact, derived from 
specified unlawful activity.” Irvin, 682 F.3d at 1270. 
The money-laundering statute provides that “any 
property constituting, or derived from, proceeds ob-
tained from a criminal offense” is “criminally derived 
property,” 18 U.S .C. § 1957(f)(2) (internal quotation 
marks omitted), and that the requisite knowledge is 
that the property was derived from “some form ... of 
activity that constitutes a felony”—regardless of 
whether that activity is expressly listed in the stat-
ute, id. § 1956(c)(1) (emphasis added). 

“The government need not meticulously trace the 
funds involved in a monetary transaction offense or 
prove that the funds could not have come from a le-
gitimate source.” United States v. Dazey, 403 F.3d 
1147, 1163 (10th Cir.2005); see United States v. 
Johnson, 971 F.2d 562, 570 (10th Cir.1992) ( “The 
government had the burden of showing that the 
criminally derived property used in the monetary 
transactions was in fact derived from specified un-
lawful activity. This does not mean, however, that 
the government had to show that funds withdrawn 
from the defendant’s account could not possibly have 
come from any source other than the unlawful activi-
ty.”). The government is not obliged in a § 1957 pros-
ecution to “prove that no ‘untainted’ funds were de-
posited along with the unlawful proceeds.” Johnson, 



 
 
 
 
 
 

35a 
 

 
971 F.2d at 570; see also United States v. Davis, 226 
F.3d 346, 357 (5th Cir.2000) (“Obviously, when 
tainted money is mingled with untainted money in a 
bank account, there is no longer any way to distin-
guish the tainted from the untainted because money 
is fungible.”). 

Here, it is beyond cavil that sufficient evidence 
supported the money-laundering conviction. The ba-
sis of the money-laundering charge was a $15,000 
check that Ms. Battles wrote to her mother on May 
11, 2007. The check was drawn on Ms. Battles’s ac-
count at First Security Bank and was written only 
two days after Ms. Battles deposited $102,430.01 in-
to that account (that is, a May 9 deposit). The gov-
ernment introduced ample evidence from which a 
rational factfinder could infer that the $102,430.01 
deposited into her account was the proceeds of wire 
fraud: in brief, the closing company had received al-
most $496,000 via interstate wire on May 9; pursu-
ant to the settlement statement showing a payment 
due in the precise amount of $102,630.01 to a busi-
ness operated by Mr. Wisby, on the same day, the 
closing company provided Ms. Battles with a check 
for that amount; in turn, Ms. Battles deposited that 
check on the same day into her account at First Se-
curity Bank and kept $200 in cash, and Mr. Wisby 
testified that he never received the funds and never 
endorsed the check. 

At the time that Ms. Battles made the 
$102,430.01 deposit, there was less than one hun-
dred dollars in the account—specifically, the balance 
on May 8 was $64.45. And, according to the bank 
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statement for that account, for the period beginning 
May 8 and ending May 18, there were no other de-
posits to the account. Therefore, a rational factfinder 
would have had little difficulty concluding that, 
when Ms. Battles wrote the $15,000 check to her 
mother on May 11, the debit that she effected in-
volved fraudulently obtained funds and Ms. Battles 
knew that fact. See United States v. Haddad, 462 
F.3d 783, 792 (7th Cir.2006) (holding that the evi-
dence of § 1957 money laundering was sufficient 
where “the government proved aggregate withdraw-
als of far more than $10,000 above the amount of 
clean funds available; the vast majority of funds 
transferred to the [defendant’s] business account 
from the food stamp reimbursements were not sup-
ported by evidence of legitimate food sales”); Dazey, 
403 F.3d at 1163 (concluding that the evidence of § 
1957 money laundering was sufficient where “the 
government provided evidence that [Defendant] 
knew that the funds in the First Lenape Nation ac-
count came primarily from investors, and that he 
knew that those funds were fraudulently obtained” 
and thus the evidence “was sufficient to support an 
inference that [Defendant] had the requisite 
knowledge that the money from the checks came 
from illegal activity”); cf. United States v. Loe, 248 
F.3d 449, 467 (5th Cir.2001) (“[W]here an account 
contains clean funds sufficient to cover a withdraw-
al, the Government [cannot] prove beyond a reason-
able doubt that the withdrawal contained dirty mon-
ey.”). 

Notwithstanding this mountain of evidence, Ms. 
Battles disputes that the funds came from criminal 
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activity, alluding to the remarks of a First Security 
Bank employee who “testified that he had seen [her] 
making money on flipping houses.” Aplt. Opening 
Br. at 66. This argument is off-point; the referenced 
individual was discussing bank deposits made in 
2005, roughly eighteen months before Ms. Battles 
wrote the check in question. In other words, the tes-
timony does not cast doubt on the sufficiency of the 
evidence supporting this conviction. Accordingly, we 
conclude that Ms. Battles’s sufficiency-of-the-
evidence challenge to the money-laundering count 
fails. 

D 

We turn now to Ms. Battles’s contention that she 
received ineffective assistance of trial counsel be-
cause her attorney did not engage in plea negotia-
tions or request a mistrial after Ms. Seals–Hopkins’s 
above-discussed allegedly improper testimony. Inef-
fective-assistance-of-trial-counsel claims on direct 
appeal are generally disfavored in this circuit. See 
United States v. Galloway, 56 F.3d 1239, 1240 (10th 
Cir.1995) (en banc) (“reaffirm[ing]” that “[i]neffective 
assistance of counsel claims should be brought in col-
lateral proceedings, not on direct appeal”). When 
these claims are brought on direct appeal, “they ‘are 
presumptively dismissible, and virtually all will be 
dismissed.’” United States v. Flood, 635 F.3d 1255, 
1260 (10th Cir.2011) (quoting Galloway, 56 F.3d at 
1240). The reason for this approach is to ensure that 
“a factual record enabling effective appellate review 
may be developed in the district court.” United 
States v. Hamilton, 510 F.3d 1209, 1213 (10th 
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Cir.2007). Our court recognizes a narrow exception 
to this principle “only where the issue was raised be-
fore and ruled upon by the district court and a suffi-
cient factual record exists.” Flood, 635 F.3d at 1260; 
see also United States v. Edgar, 348 F.3d 867, 869 
(10th Cir.2003) (noting that dismissal in favor of col-
lateral proceedings is presumed “even when the is-
sues on direct appeal are sufficiently developed for 
us to pass judgment”). 

Under the circumstances of this case, we believe 
the prudent course is to withhold consideration of 
Ms. Battles’s ineffective-assistance claim. Ms. Bat-
tles acknowledges that the ineffective-assistance is-
sue was not raised or ruled on in the district court. 
Moreover, we would be hard-pressed to conclude that 
the record before the district court was sufficiently 
developed to address this issue.18 See Massaro v. 
United States, 538 U.S. 500, 505, 123 S.Ct. 1690, 155 
L.Ed.2d 714 (2003) (instructing that “a trial record 
not developed precisely for the object of litigating or 
preserving the claim” is “inadequate for this purpose” 
(emphasis added)). Our holding in Galloway conse-
quently militates in favor of dismissing this claim 
without prejudice so that the district court may ad-
dress it in collateral proceedings in the first in-
stance. See 56 F.3d at 1240 (“Even if evidence is not 
necessary, at the very least counsel accused of defi-
cient performance can explain their reasoning and 

                                                 
18 Although the district court conducted post-trial proceed-

ings, it did so regarding another matter (i.e., the Brady 
claim)—not to resolve whether Ms. Battles’s trial counsel ren-
dered ineffective assistance. 
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actions, and the district court can render its opinion 
on the merits of the claim.”). 

E 

Ms. Battles next argues that the district court 
erred by failing to adjust her sentence for her alleged 
acceptance of responsibility. Ms. Battles bore the 
burden of proving her entitlement to an acceptance-
of-responsibility adjustment by a preponderance of 
the evidence. See United States v. Benoit, 713 F.3d 1, 
24 (10th Cir .2013). Guidelines § 3E1.1(a) permits a 
two-level sentencing reduction “[i]f the defendant 
clearly demonstrates acceptance of responsibility for 
[her] offense.” U.S.S.G. § 3E1.1(a). 

As stated in the application notes to the 2011 edi-
tion of the Guidelines, because “[t]he sentencing 
judge is in a unique position to evaluate a defend-
ant’s acceptance of responsibility,” we owe the dis-
trict court’s determination “great deference.” Id. § 
3E1.1 cmt. n.5. We will therefore reverse on this ba-
sis only for clear error, see United States v. Melot, 
732 F.3d 1234, 1243–44 (10th Cir.2013), which 
means that “on the entire evidence [we are] left with 
the definite and firm conviction that a mistake has 
been committed,” United States v. Weed, 389 F.3d 
1060, 1071 (10th Cir.2004) (quoting United States v. 
De la Cruz–Tapia, 162 F.3d 1275, 1277 (10th 
Cir.1998)) (internal quotation marks omitted). 

First, Ms. Battles claims that a § 3E1.1 reduction 
was appropriate because she did accept responsibil-
ity for her crimes. The district court concluded oth-
erwise at sentencing, observing that, “[i]n fact, she 
blamed much of the underlying conduct on others ... 
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[and did not] fall[ ] in the category of the rare case in 
which a defendant challenges all the government’s 
allegations at trial and then also deserves an ac-
ceptance of responsibility credit.” Aplt.App., Vol. VI, 
at 1088–89. 

More specifically, the court did not accept Ms. 
Battles’s argument that her participation in a Rule 
11 interview constituted “accepting responsibility.” 
Nor do we. In our view, Ms. Battles’s reported Rule 
11 statements—viewed collectively—are one of many 
indicia of her apparent strategy of contesting the fac-
tual element of intent. See id., Vol. I, at 136–39 
(denying that she knew who furnished the altered 
bank statements, that she owed Mr. Wisby money, 
and that she signed Mr. Wisby’s name on the loan 
check). Indeed, we would have great difficulty view-
ing Ms. Battles’s Rule 11 statements as not reflect-
ing in pronounced fashion her denial of fraudulent 
intent in connection with the Saxon loan. And this 
denial continued throughout her trial and sentenc-
ing.19 See, e.g., id., Vol. VI, at 986 (counsel’s state-
ment to the jury that “circumstantial evidence ... 
says that Ms. Battles did not have any intent to 
scheme or defraud [Saxon]”). 

                                                 
19 Ms. Battles’s comments at sentencing likely did little to 

help her cause. Before the district court pronounced sentence, 
Ms. Battles made several statements that did not even come 
close to evincing a proper acceptance of responsibility. See 
Aplt.App., Vol. VI, at 1113–19 (professing, “I don’t even know 
what I really could have done”; “I discussed the check with Mr. 
Wisby”; “Mr. Wisby endorsed the check, gave it back to me”; 
and “I’m here today for my recordkeeping.... [T]hat’s pretty 
much the gist of my actions.”). 
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Further, Ms. Battles seizes upon the district 

court’s allusion to Application Note 2 to § 3E1.1—
i.e., that “[i]n rare situations a defendant may clear-
ly demonstrate an acceptance of responsibility” even 
after proceeding to trial. U.S.S.G. § 3E1.1 cmt. n. 2. 
Not surprisingly, she cites to our holding in United 
States v. Gauvin, 173 F.3d 798 (10th Cir.1999), the 
only precedential decision in which we have upheld 
an acceptance-of-responsibility adjustment when the 
defendant put the government to its proof. Our re-
cent clarification of the content and scope of Gauvin, 
however, demonstrates that it offers Ms. Battles no 
succor. The “rare situation” where a defendant goes 
to trial but nonetheless receives a § 3E1.1 adjust-
ment does not contemplate a defendant’s challenge 
to the factual element of intent. See United States v. 
Herriman, 739 F.3d 1250, 1257–58 (10th Cir.2014); 
see also Melot, 732 F.3d at 1244; McGehee, 672 F.3d 
at 877–78. Because she has not demonstrated that 
she “only disputed purely legal questions in going to 
trial,” see Herriman, 739 F.3d at 1257, Ms. Battles’s 
circumstances fit the “rule” rather than the “excep-
tion” (i.e., Gauvin) for this reduction. 

Next, Ms. Battles suggests that she deserves the § 
3E1.1 adjustment because the government “vindic-
tively” never offered a plea bargain, thereby forcing 
her to go to trial. Proving vindictive prosecution re-
quires a showing of actual vindictive conduct or, at a 
bare minimum, “a realistic likelihood of vindictive-
ness” that can support “a presumption of vindictive-
ness.” United States v. Wall, 37 F.3d 1443, 1447 
(10th Cir.1994) (internal quotation marks omitted); 
accord United States v. Begay, 602 F.3d 1150, 1155 
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(10th Cir.2010). The government must justify its de-
cision not to extend a plea offer only if Ms. Battles 
meets this initial burden; this she cannot do. See 
Wall, 37 F.3d at 1447. 

As best we can tell, Ms. Battles believes she has 
stated a “reasonable likelihood of vindictiveness” be-
cause she participated in a Rule 11 interview and, in 
a different criminal proceeding—also involving wire 
fraud and money laundering—her mother received a 
plea offer. But she misinterprets our circuit’s view of 
“vindictiveness”; that is, we look for evidence of “hos-
tility or punitive animus toward the defendant be-
cause [she] exercised [a] specific legal right.” United 
States v. [Israel] Carter, 130 F.3d 1432, 1443 (10th 
Cir.1997) (internal quotation marks omitted). There 
is absolutely no evidence of such conduct on this rec-
ord. The government was entitled to consider plea 
bargaining as a wasted effort and proceed to trial, 
see Weatherford v. Bursey, 429 U.S. 545, 561, 97 
S.Ct. 837, 51 L.Ed.2d 30 (1977) (“[T]here is no con-
stitutional right to plea bargain; the prosecutor need 
not do so if he prefers to go to trial.”), and Ms. Bat-
tles offers no authority to the contrary. 

There is no “reasonable likelihood” that the gov-
ernment has acted vindictively when a pre-trial deci-
sion results from “the prosecutor’s normal assess-
ment of the societal interest in prosecution.” United 
States v. Goodwin, 457 U.S. 368, 380 n.11, 102 S.Ct. 
2485, 73 L.Ed.2d 74 (1982). Given Ms. Battles’s re-
fusal to admit to anything more innocuous than sign-
ing loan documents, it was perfectly reasonable for 
the government to determine that going to trial was 
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a suitable allocation of resources. In sum, for the 
foregoing reasons, we conclude that Ms. Battles has 
failed to demonstrate that the district court abused 
its discretion in denying her an acceptance-of-
responsibility downward adjustment under U.S.S.G. 
§ 3E1.1. 

F 

Turning to another aspect of her sentence, Ms. 
Battles challenges the legality of the restitution or-
der directing her to pay $326,902.34 to “Saxon Secu-
ritization Trust 2007–3.” More specifically, she ar-
gues that, for purposes of restitution, “the victim 
identified to the jury at trial was not the same victim 
identified after trial.” Aplt. Opening Br. at 60 (capi-
talization omitted). We reject Ms. Battles’s hyper-
technical argument to this effect. 

The MVRA requires “the sentencing court [to] or-
der a defendant convicted of a felony through fraud 
or deceit to pay restitution to the victims of [her] il-
legal conduct.” United States v. Parker, 553 F.3d 
1309, 1323 (10th Cir.2009); see 18 U.S.C. § 
3663A(a)(1) (“[T]he court shall order ... that the de-
fendant make restitution to the victim ....“ (emphasis 
added)). The statute defines a victim as any person 
“directly and proximately harmed as a result of the 
commission of an offense for which restitution may 
be ordered including, in the case of an offense that 
involves as an element a scheme, ... any person di-
rectly harmed by the defendant’s criminal conduct in 
the course of the scheme....” 18 U.S.C. § 3663A(a)(2). 
Restitution must be made “in the full amount of each 
victim’s losses as determined by the court.” United 
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States v. Kieffer, 681 F.3d 1143, 1171 (10th Cir.2012) 
(internal quotation marks omitted), cert. denied, ––– 
U.S. ––––, 133 S.Ct. 996, 184 L.Ed.2d 772 (2013). We 
review the legality of a restitution order de novo, 
United States v. Quarrell, 310 F.3d 664, 676 (10th 
Cir.2002), which involves reviewing the underlying 
factual findings for clear error and the amount of 
restitution imposed for an abuse of discretion, Unit-
ed States v. Bowling, 619 F.3d 1175, 1187 (10th 
Cir.2010). 

On appeal, Ms. Battles asserts her view that she 
was unfairly surprised at sentencing when the dis-
trict court named a different victim in the restitution 
order than that identified at trial and, consequently, 
her Fifth Amendment due-process rights and her 
Sixth Amendment confrontation rights were violat-
ed. Specifically, Ms. Battles points to Deutsche Bank 
as the tardily disclosed victim.20 She hooks her ar-
gument on an “Assignment of Security Interest”—
                                                 

20 In contrast, in the context of her motion for a new trial, 
the district court addressed Ms. Battles’s claim that “she dis-
covered only upon receipt of the [PSR] that the fraud victim 
was not the entity stated in the Indictment and identified at 
trial, Saxon Mortgage, but another entity, Saxon Securiti-
zat[io]n Trust 2007–3.” Aplee. Supp. to Supp.App. at 3. Ms. 
Battles maintained then, as she does now, that her constitu-
tional due-process and witness-confrontation rights were vio-
lated by what she evidently considers an unfair surprise. The 
district court was not persuaded; it concluded that even if Ms. 
Battles was unaware that Saxon had securitized her loan and 
transferred it to a trust bearing the same name, she had not 
alleged an actionable violation of the Fifth or Sixth Amend-
ment. See id. at 5 (“Defendant concedes she has no legal au-
thority for her contention that nondisclosure of the ultimate 
victim of her fraud violated a constitutional right.”). 
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executed on May 4, 2007, to memorialize the fact 
that before the North Lottie residence fell to foreclo-
sure, the mortgage encumbering it was transferred 
to Deutsche Bank. The district court reviewed this 
document at sentencing and found it pellucid that 
“Deutsche Bank was taking an assignment as a trus-
tee and custodian for Saxon” and that there was no 
“issue ... with respect to the identification of the vic-
tim.”21 Aplt.App., Vol. VI, at 1080. We discern no er-
ror, and certainly no clear error, in this factual find-
ing. Even assuming arguendo that Ms. Battles did 
not know Deutsche Bank had taken an assignment 
in May 2007, she was undisputedly on notice by the 
end of the year, when Deutsche Bank filed a foreclo-
sure petition for the North Lottie residence “as trus-
tee and custodian by” Saxon. See United States v. 
Battles, Dist. Ct. No. 5:11–CR–00354–D–1, Doc. 
181–6, at 1 (Pet., dated Dec. 17, 2007) (capitalization 
omitted). We therefore find it unlikely that Ms. Bat-
tles remained ignorant of some nexus between 
Deutsche Bank and Saxon until the time of her trial 
and sentencing. Accordingly, Ms. Battles cannot es-
tablish any unfair surprise that would support her 
constitutional claims.22 

                                                 
21 We note in passing that we have recognized assignees as 

victims entitled to restitution. See United States v. Haddock, 50 
F.3d 835, 841 (10th Cir.1995) (“[T]he [defrauded bank’s] assets 
were apparently acquired by CNB.... We are persuaded that 
CNB can properly receive the restitution payments since it ac-
quired the claims of the defunct Bank ....“ (citations omitted)). 

22 In a single sentence of her opening brief, Ms. Battles sug-
gests that “[a]nother loan company, Ocwen Loan Servicing, 
may have been the alleged victim.” Aplt. Opening Br. at 61 
(emphasis added). The portion of the record that Ms. Battles 
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We further conclude that, even if Ms. Battles truly 

discovered the victim’s identity at sentencing, she 
has not demonstrated reversible error in the form of 
a Fifth Amendment due-process violation. Due pro-
cess in non-capital sentencing proceedings requires, 
inter alia, that the defendant’s punishment stem 
from correct facts. See United States v. Jones, 640 
F.2d 284, 286 (10th Cir.1981) (“recogniz[ing] a due 
process right to be sentenced only on information 
which is accurate,” but clarifying that “[t]he trial 
court is allowed to consider all relevant facts when 
sentencing a defendant”). Nonetheless, a sentence 
will pass constitutional muster so long as the district 
court’s procedure would generally yield accurate re-
sults. See United States v. Sunrhodes, 831 F.2d 1537, 
1542 (10th Cir.1987) (citing United States ex rel. Vil-
la v. Fairman, 810 F.2d 715, 718 (7th Cir.1987), to 
support the proposition that sentencing procedures 
must be “good enough to produce accurate decisions 
over the run of cases” (internal quotation marks 
omitted)). The procedure leading to Ms. Battles’s 
sentence clearly satisfies that standard. Ms. Battles 
received notice of the factual basis for the restitution 
order (i.e., loss amount and identity of any victims) 
through the PSR. She also received an opportunity 
to contest those allegations, which she exercised at 
                                                                                                    
cites offers absolutely no support for this noncommittal asser-
tion; it merely mentions through the argument of Ms. Battles’s 
counsel that Ocwen “sent” subpoenaed records “to the lawyers 
for Deutsche Bank.” Aplt.App., Vol. VI, at 1076. We deem any 
argument concerning the purported victim status of Ocwen to 
be “waived on account of [Ms. Battles’s] utter failure to explain 
or in any way substantiate [her] allegations, including with 
citation to legal authority.” Bader, 678 F.3d at 894. 
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sentencing by introducing exhibits and witness tes-
timony.23 No more was necessary to satisfy the Fifth 
Amendment. See United States v. Hood, 615 F.3d 
1293, 1304 (10th Cir.2010) (upholding a sentence 
where the defendant received “sufficient notice” of 
relevant evidence “as well as an opportunity to be 
heard”). 

Ms. Battles also has failed to advance a cognizable 
Sixth Amendment violation. We understand the Su-
preme Court to have “made clear that the constitu-
tional requirements mandated in a criminal trial as 
to confrontation and cross-examination do not apply 
at non-capital sentencing proceedings.” United 
States v. Bustamante, 454 F.3d 1200, 1202 (10th 
Cir.2006) (internal quotation marks omitted). Along 
those lines, we have historically viewed “[t]he right 
to confrontation [as] basically a trial right,” which 
has “[led] us to conclude that a defendant at a resti-
tution hearing has no absolute right to confront wit-
nesses.” Sunrhodes, 831 F.2d at 1543; see United 
States v. Grissom, 44 F.3d 1507, 1514 (10th 
Cir.1995) (“Restitution functions as a component of 
the sentencing process.”). Therefore, Ms. Battles’s 
claim that she was entitled to impeach the testimony 
of a Saxon employee who testified that Saxon was 
the victim is meritless. 

Finally, Ms. Battles does not substantiate her 
view that insufficient evidence was adduced to sup-
port the amount of restitution. The district court fol-

                                                 
23 Agent Schmitz’s testimony was offered as part of Ms. Bat-

tles’s strand of reasoning that Deutsche Bank, not Saxon, was 
the victim. 
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lowed our circuit’s “net loss” method: it “subtract[ed] 
the sales price” of the home ($173,000) “from the 
outstanding balance on the loan” ($499,902.34) to 
arrive at an award of $326,902.34. United States v. 
Washington, 634 F.3d 1180, 1184 (10th Cir.2011). 
This clear adherence to our case precedent suggests 
no abuse of discretion. Accordingly, and for the rea-
sons discussed above, we affirm the district court’s 
restitution order. 

G 

As her final argument, Ms. Battles maintains 
that, even if this court deems each of the alleged er-
rors harmless, these deficiencies collectively consti-
tute reversible error. In a cumulative-error analysis, 
we “aggregate[ ] all errors found to be harmless and 
‘analyze [ ] whether their cumulative effect on the 
outcome of the trial is such that collectively they can 
no longer be determined to be harmless.’” United 
States v. Toles, 297 F.3d 959, 972 (10th Cir.2002) 
(quoting United States v. Rivera, 900 F.2d 1462, 
1470 (10th Cir.1990) (en banc)). Thus, the defendant 
must prove that “multiple non-reversible errors” in-
fected her trial. United States v. Barrett, 496 F.3d 
1079, 1121 (10th Cir.2007). “This court considers 
whether the defendant’s substantial rights were af-
fected by the cumulative effect of the harmless er-
rors.” Toles, 297 F.3d at 972. Additionally, if any er-
rors to be aggregated are constitutional errors, the 
government “bears the burden of proving that [the] 
constitutional error[s] [were] harmless beyond a rea-
sonable doubt.” Rivera, 900 F.2d at 1470 n.5 (citing 
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Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 
824, 17 L.Ed.2d 705 (1967)). 

Ms. Battles has identified only one potential error: 
the district court’s treatment of Ms. Seals–Hopkins’s 
document-burning testimony. As discussed above, in 
the absence of notice of the government’s intent to 
introduce this evidence, the district court might have 
erred by admitting the remarks or failing to take 
remedial steps, such as issuing a contemporaneous 
curative instruction. There being at most one error, 
however, we need not (and, indeed, cannot) conduct 
a cumulative-error analysis, as Ms. Battles requests. 
A defendant who “has failed to establish the exist-
ence of multiple non-reversible errors ... cannot ben-
efit from the cumulative error doctrine.” United 
States v. Lopez–Medina, 596 F.3d 716, 741 (10th 
Cir.2010) (quoting Barrett, 496 F.3d at 1121) (inter-
nal quotation marks omitted). Accordingly, Ms. Bat-
tles’s cumulative-error claim fails. 

III 

We uphold the judgment of the district court and 
affirm Ms. Battles’s convictions and sentence. We 
dismiss the portion of Ms. Battles’s appeal pertain-
ing to her Brady claim for lack of jurisdiction. 
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In the United States District Court for the 

Western District of Oklahoma 
 

UNITED STATES OF AMERICA, 
 
  Plaintiff, 
 
vs.        Case No. CR-11-354-D 
 
SAFIYYAH TAHIR BATTLES, 
 
  Defendant. 
 
ORDER DENYING DEFENDANT’S AMENDED 

MOTION FOR A NEW TRIAL 
Before the Court is Defendant Safiyyah Tahir 

Battles’ Amended Motion for a New Trial Pursuant 
to Rule 33 of the Federal Rules of Criminal Proce-
dure Based Upon Newly Discovered Evidence and in 
the Interest of Justice [Doc. No. 177] filed through 
retained counsel, Bill Zuhdi.1 The government has 
responded to the Amended Motion, and urges the 
Court to deny it despite the pendency of Defendant’s 
appeal of her convictions and sentence. The govern-
ment correctly states that a district court lacks ju-
risdiction to grant a new trial after an appeal has 
been filed, but “the district court is empowered, dur-
                                                 

1Defendant attempted to file a pro se motion before sentenc-
ing, but the motion was stricken because she was represented 
by counsel and hybrid representation was unwarranted. See 
order of Jan. 9, 2013 [Doc. No. 151]. Defendant, through coun-
sel, filed an appeal from the judgment on February 12, 2013, 
and then filed a Rule 33 motion on March 1, 2013, while the 
appeal was pending. 
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ing the pendency of an appeal, either to deny the mo-
tion or to certify to the court of appeals that it would 
grant the motion on remand.” See United States v. 
Palmer, 766 F.2d 1441, 1445 (10th Cir. 1985); see al-
so Fed. R. Crim. P. 33(b)(1). The Amended Motion is 
fully briefed and at issue. 

Factual and Procedural Background 

Defendant stands convicted by a jury of wire fraud 
in violation of 18 U.S.C. § 1343, as charged in Count 
2 of the Indictment, and money laundering in viola-
tion of 18 U.S.C. § 1957(a), as charged in Count 3. 
Defendant was sentenced to a 30-month term of im-
prisonment on each count, to be served concurrently, 
and ordered to pay restitution in the amount of 
$326,902.34. Defendant’s wire fraud conviction is 
based on a mortgage fraud scheme in which Defend-
ant refinanced the construction of her residence at 
5405 North Lottie Avenue in Oklahoma City in 2007 
by utilizing false statements and documents. When 
funded, Defendant received a check for $102,630.01 
as payment to a third party for work done on the 
property, but actually deposited the check into her 
personal account. The money laundering conviction 
is based on a financial transaction in which Defend-
ant transferred $15,000.00 of the money derived 
from her wire fraud to Trina Tahir. Ms. Tahir is both 
Defendant’s mother and a criminal defendant in a 
separate mortgage fraud case involving charges of 
wire fraud and money laundering. See United States 
v. Smith, No. CR-10-235-D, Indictment (W.D. Okla. 
July 21, 2010). 
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During Defendant’s jury trial, evidence was ad-

mitted pursuant to Fed. R. Evid. 404(b), regarding 
four other fraudulent loan transactions during 2005 
and 2006 involving different residential properties. 
The other transactions involved checks issued to 
M&N Remodeling, which was a sole proprietorship 
operated by Defendant and her sister, Niah Spriggs. 
The evidence showed that the M&N Remodeling 
checks, which purportedly were payments for home 
repair work based on written invoices, were also di-
verted to Defendant’s personal account. In admitting 
the evidence, the Court ruled that these prior trans-
actions were probative of Defendant’s knowledge of a 
means of obtaining excess loan proceeds through 
payments for fictitious repairs or construction costs, 
an absence of mistake in the diversion of loan pro-
ceeds for personal use, and an intent to defraud the 
lender. See Order of June 13, 2012 [Doc. No. 101] at 
5-6. 

By the instant motion, Defendant asserts that she 
obtained new evidence after trial from Ms. Tahir’s 
counsel that was withheld from her by the govern-
ment and was material to her defense. Defendant 
alleges that this newly discovered evidence was pro-
vided to the grand jury in response to a subpoena is-
sued to M&N Remodeling, but was not disclosed to 
her appointed trial counsel, Marna Franklin. The 
evidence allegedly consists of business records and 
receipts of M&N Remodeling that, according to De-
fendant, show it was a legitimate, functioning busi-
ness and not a “shell company,” as argued by the 
government. See Def.’s Am. Mot. New Trial [Doc. No. 
177] at 4, ¶ 5. Also, Defendant alleges Trina Tahir’s 
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counsel had copies of investigative reports of inter-
views of other home buyers that were not provided to 
her trial counsel. These interview reports allegedly 
could have been used to cross-examine a government 
witness, Brenda Hopkins, who testified concerning 
Plaintiff’s false loan application and the business 
practices of her employer, Lending Leaders; or the 
buyers allegedly might have been called as defense 
witnesses to testify concerning their dealings with 
Ms. Hopkins. Defendant contends the government 
violated Brady v. Maryland, 373 U.S. 83 (1963), by 
failing to disclose the M&N Remodeling receipts and 
witness interviews. 

In addition, Defendant contends she discovered 
only upon receipt of the presentence investigation 
report that the fraud victim was not the entity stat-
ed in the Indictment and identified at trial, Saxon 
Mortgage, but another entity, Saxon Securitization 
Trust 2007-3. Although no Brady violation allegedly 
occurred with respect to the identity of the victim, 
Defendant contends her constitutional rights of due 
process and confrontation of witnesses were violated 
by nondisclosure of the true victim. 

Standard of Decision 

Generally, when a defendant claims a right to a 
new trial based on newly discovered evidence, and 
there is no claim the evidence was improperly with-
held, the defendant must show: 

“(1) the evidence was discovered after trial; (2) 
the failure to learn of the evidence was not 
caused by his own lack of diligence; (3) the 
new evidence is not merely impeaching; (4) the 
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new evidence is material to the principal is-
sues involved; and (5) the new evidence is of 
such a nature that in a new trial it would 
probably produce an acquittal.” 

United States v. Redcorn, 528 F.3d 727, 743 (10th 
Cir. 2008) (quoting United States v. Gwathney, 465 
F.3d 1133, 1144 (10th Cir. 2006)). However, “[w]here 
a Brady violation is claimed, the five-factor test is 
inapplicable.” United States v. Torres, 569 F.3d 1277, 
1281 (10th Cir. 2009). “To establish a Brady viola-
tion the defendant must demonstrate that (1) the 
prosecution suppressed evidence, (2) the evidence 
was favorable to the defendant, and (3) the evidence 
was material.” United States v. Diaz, 679 F.3d 1183, 
1192 (10th Cir. 2012) (quotation omitted). 
“[E]vidence is ‘material’ within the meaning of Brady 
when there is a reasonable probability that, had the 
evidence been disclosed, the result of the proceeding 
would have been different.” Cone v. Bell, 556 U.S. 
449, 469-70 (2009). “In the event that ‘the reliability 
of a given witness may well be determinative of guilt 
or innocence, nondisclosure of evidence affecting 
credibility falls within [the Brady] rule.’” Torres, 569 
F.3d at 1281 (quoting Giglio v. United States, 405 
U.S. 150, 154 (1972)). 

Regarding the need for an evidentiary hearing, 
the court of appeals has held that “a district court is 
not required to hold an evidentiary hearing before 
resolving a motion for a new trial, particularly when 
the record is complete or the petitioner raised only 
legal claims that can be resolved without the taking 
of additional evidence.” United States v. Velarde, 485 
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F.3d 553, 559 (10th Cir. 2007) (internal quotations 
and citations omitted). An evidentiary hearing is re-
quired “only if the admissible evidence presented by 
petitioner, if accepted as true, would warrant relief 
as a matter of law.” Id. at 560. In this case, the 
Court finds no hearing is needed because Defend-
ant’s allegations, accepted as true, are insufficient to 
warrant a new trial. 

Discussion 

A. Victim’s Identity 

Because no Brady violation is alleged with respect 
to the government’s failure to identify before trial 
the victim entitled to restitution, this new evidence 
must be assessed under the five-factor test quoted 
supra. Upon consideration, the Court finds that, alt-
hough the evidence may be material to sentencing 
issues in the case, it would not have produced an ac-
quittal of any charge. 

It is unclear from Defendant’s argument in sup-
port of her Amended Motion exactly what she might 
have accomplished at trial with evidence that the 
fraudulent loan she received from Saxon Mortgage 
was subsequently securitized and transferred to 
Saxon Securitization Trust 2007-3. It appears, how-
ever, that her proposed use of the evidence at trial 
would be to impeach the testimony of the witness 
who testified on behalf of Saxon Mortgage, Ebony 
Garcia, and to cross-examine Ms. Garcia regarding 
the amount of financial loss. See Def.’s Am. Mot. 
New Trial [Doc. No. 177] at 14. If so, the evidence is 
merely impeaching. Further, Defendant concedes 
she has no legal authority for her contention that 
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nondisclosure of the ultimate victim of her fraud vio-
lated a constitutional right. Under these circum-
stances, the Court finds that Defendant has failed to 
justify a new trial based on the nondisclosure of the 
victim entitled to restitution. 

B. Brady Violation 

Defendant contends the government violated her 
rights under Brady by suppressing two general cate-
gories of favorable documents, which will be ad-
dressed separately. 

1. M&N Remodeling Receipts 

First, Defendant’s factual allegations show that 
M&N Remodeling’s records and receipts were avail-
able to her at any time. The trial evidence showed 
that M&N Remodeling was a business over which 
Defendant had control during the relevant time pe-
riod. Indeed, some of the receipts submitted with the 
Amended Motion bear Defendant’s name. The attor-
ney who produced them to the grand jury, Stephen 
Jones, represented M&N Remodeling, Defendant, 
and other members of her family. Mr. Jones, or his 
associate, readily produced them to Defendant upon 
her request. Accordingly, there is no showing that 
the government suppressed any records of M&N 
Remodeling. 

Further, Defendant has not alleged facts from 
which to conclude that the M&N Remodeling docu-
ments were favorable to her or, more importantly, 
constitute material evidence. Most of the receipts are 
not connected to any particular property or repair 
work. Defendant argues in her brief only that these 
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documents show that M&N Remodeling was a legit-
imate, functioning business. See Def.’s Am. Mot. 
New Trial [Doc. No. 177] at 4, 10. However, this ar-
gument mischaracterizes the government’s position. 
Evidence regarding M&N Remodeling was intro-
duced to show Defendant’s prior use of a fraudulent 
scheme similar to the one used in this case. Defend-
ant does not explain how the omitted receipts would 
have refuted this evidence or undermined the gov-
ernment’s case against her. Therefore, the Court 
finds that Defendant has failed to show a Brady vio-
lation with regard to the M&N Remodeling receipts. 

2. Buyer Interviews 

Initially, with regard to investigative reports of 
buyer interviews, the Court notes that Defendant 
does not allege facts to show these documents were 
withheld from her trial attorney, Marna Franklin. 
Defendant instead asserts only that she recalls see-
ing and reading these reports for the first time when 
she was reviewing Mr. Jones’ files. Defendant pro-
vides a copy of an email from Ms. Franklin that ad-
dresses only M&N Remodeling receipts and docu-
mentary evidence, not interview reports. 

Defendant’s argument in support of her Amended 
Motion identifies only one specific witness allegedly 
material to the defense, Daphne Dukes. Defendant 
asserts that Ms. Dukes’ testimony concerning her 
borrowing experience with Lending Leaders, and 
specifically government witness Brenda Hopkins, 
could have been used to challenge the credibility of 
Ms. Hopkins or to show that Ms. Hopkins had 
changed the loan applications or supporting papers 
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of other borrowers, allegedly like the altered bank 
statements used to support Defendant’s application. 
In response to Defendant’s Amended Motion, which 
relies only on her recollection of the substance of the 
interview report, the government has submitted a 
copy of the written report summarizing Ms. Dukes’ 
statements to investigative agents during her inter-
view. 

Evidence of fraudulent intent by Lending Leaders 
and dishonest conduct by Ms. Hopkins was admitted 
at trial. The very purpose of Ms. Hopkins’ testimony 
was to show how loan fraud was perpetrated by 
Lending Leaders through its principals and employ-
ees. Additional evidence of the fraud would not have 
undermined the government’s case against Defend-
ant or likely have affected the jury’s verdict. Fur-
ther, Ms. Dukes’ interview describes misconduct 
with regard to her loan application somewhat differ-
ent from what occurred with respect to Defendant.2 
That is, Ms. Dukes reportedly told agents that Ms. 
Hopkins overstated Ms. Dukes’ income to qualify her 
for a loan, while Defendant’s fraudulent scheme in-
volved submitting false bank statements. Finally, a 
review of Ms. Dukes’ interview report reveals that, if 
she had been called as a witness to testify concern-

                                                 
2 When an alleged Brady violation concerns the suppression 

of an interview report, the report may properly be considered 
without conducting an evidentiary hearing. See United States v. 
Sutton, 767 F.2d 726, 729 (10th Cir. 1985). “This is because 
‘[t]he purpose of an evidentiary hearing is to resolve conflicting 
evidence.’” United States v. Velarde, 485 F.3d 553, 560 (10th 
Cir. 2007) (quoting Anderson v. Attorney Gen., 425 F.3d 853, 
860 (10th Cir. 2005)). 
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ing the matters stated in the report, her testimony 
would have supported the government’s case regard-
ing the use of M&N Remodeling to divert loan pro-
ceeds intended as payment for home repair or re-
modeling work. Through her testimony, evidence 
would have showed that she received a check paya-
ble to M&N Remodeling at closing and used money 
from the check to purchase furniture; she never had 
any repair estimates or remodeling work done on her 
home. 

In short, the Court finds Defendant’s allegations 
regarding buyer interviews are insufficient to show 
that favorable, material evidence was suppressed 
and that a Brady violation occurred. 

Conclusion 

For these reasons, the Court finds that Defend-
ant’s Amended Motion fails to show that a new trial 
is warranted. 

IT IS THEREFORE ORDERED that Defendant’s 
Amended Motion for a New Trial [Doc. No. 177] is 
DENIED. 

IT IS SO ORDERED this 15th day of October, 
2013. 

      /s/ Timothy D. DeGiusti 
       United States District Judge 
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Federal Rules of Appellate Procedure Rule 4 

Appeal as of Right--When Taken 
 
(a) Appeal in a Civil Case. 
  

(1) Time for Filing a Notice of Appeal. 
  

(A) In a civil case, except as provided in Rules 
4(a)(1)(B), 4(a)(4), and 4(c), the notice of appeal 
required by Rule 3 must be filed with the dis-
trict clerk within 30 days after entry of the 
judgment or order appealed from. 

  
(B) The notice of appeal may be filed by any 
party within 60 days after entry of the judg-
ment or order appealed from if one of the par-
ties is: 

  
(i) the United States; 

  
(ii) a United States agency; 

  
(iii) a United States officer or employee sued 
in an official capacity; or 

  
(iv) a current or former United States officer 
or employee sued in an individual capacity 
for an act or omission occurring in connection 
with duties performed on the United States’ 
behalf--including all instances in which the 
United States represents that person when 
the judgment or order is entered or files the 
appeal for that person. 
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(C) An appeal from an order granting or deny-
ing an application for a writ of error coram 
nobis is an appeal in a civil case for purposes of 
Rule 4(a). 

  
(2) Filing Before Entry of Judgment. A notice 
of appeal filed after the court announces a deci-
sion or order--but before the entry of the judgment 
or order--is treated as filed on the date of and af-
ter the entry. 

  
(3) Multiple Appeals. If one party timely files a 
notice of appeal, any other party may file a notice 
of appeal within 14 days after the date when the 
first notice was filed, or within the time otherwise 
prescribed by this Rule 4(a), whichever period 
ends later. 

  
(4) Effect of a Motion on a Notice of Appeal. 

  
(A) If a party timely files in the district court 
any of the following motions under the Federal 
Rules of Civil Procedure, the time to file an ap-
peal runs for all parties from the entry of the 
order disposing of the last such remaining mo-
tion: 

  
(i) for judgment under Rule 50(b); 
  
(ii) to amend or make additional factual find-
ings under Rule 52(b), whether or not grant-
ing the motion would alter the judgment; 
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(iii) for attorney’s fees under Rule 54 if the 
district court extends the time to appeal un-
der Rule 58; 
  
(iv) to alter or amend the judgment under 
Rule 59; 
  
(v) for a new trial under Rule 59; or 
  
(vi) for relief under Rule 60 if the motion is 
filed no later than 28 days after the judg-
ment is entered. 

  
(B) 

 
(i) If a party files a notice of appeal after the 
court announces or enters a judgment--but 
before it disposes of any motion listed in Rule 
4(a)(4)(A)--the notice becomes effective to ap-
peal a judgment or order, in whole or in part, 
when the order disposing of the last such 
remaining motion is entered. 

  
(ii) A party intending to challenge an order 
disposing of any motion listed in Rule 
4(a)(4)(A), or a judgment’s alteration or 
amendment upon such a motion, must file a 
notice of appeal, or an amended notice of ap-
peal--in compliance with Rule 3(c)--within 
the time prescribed by this Rule measured 
from the entry of the order disposing of the 
last such remaining motion. 
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(iii) No additional fee is required to file an 
amended notice. 

  
(5) Motion for Extension of Time. 

  
(A) The district court may extend the time to 
file a notice of appeal if: 

  
(i) a party so moves no later than 30 days af-
ter the time prescribed by this Rule 4(a) ex-
pires; and 
  
(ii) regardless of whether its motion is filed 
before or during the 30 days after the time 
prescribed by this Rule 4(a) expires, that 
party shows excusable neglect or good cause. 

  
(B) A motion filed before the expiration of the 
time prescribed in Rule 4(a)(1) or (3) may be ex 
parte unless the court requires otherwise. If the 
motion is filed after the expiration of the pre-
scribed time, notice must be given to the other 
parties in accordance with local rules. 

  
(C) No extension under this Rule 4(a)(5) may 
exceed 30 days after the prescribed time or 14 
days after the date when the order granting the 
motion is entered, whichever is later. 

  
(6) Reopening the Time to File an Appeal. 
The district court may reopen the time to file an 
appeal for a period of 14 days after the date when 
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its order to reopen is entered, but only if all the 
following conditions are satisfied: 

  
(A) the court finds that the moving party did 
not receive notice under Federal Rule of Civil 
Procedure 77(d) of the entry of the judgment or 
order sought to be appealed within 21 days af-
ter entry; 

  
(B) the motion is filed within 180 days after the 
judgment or order is entered or within 14 days 
after the moving party receives notice under 
Federal Rule of Civil Procedure 77(d) of the en-
try, whichever is earlier; and 
  
(C) the court finds that no party would be prej-
udiced. 

  
(7) Entry Defined. 

  
(A) A judgment or order is entered for purposes 
of this Rule 4(a): 

  
(i) if Federal Rule of Civil Procedure 58(a) 
does not require a separate document, when 
the judgment or order is entered in the civil 
docket under Federal Rule of Civil Procedure 
79(a); or 
  
(ii) if Federal Rule of Civil Procedure 58(a) 
requires a separate document, when the 
judgment or order is entered in the civil 
docket under Federal Rule of Civil Procedure 
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79(a) and when the earlier of these events 
occurs: 

  
• the judgment or order is set forth on a 
separate document, or 
  
• 150 days have run from entry of the 
judgment or order in the civil docket un-
der Federal Rule of Civil Procedure 79(a). 

  
(B) A failure to set forth a judgment or order on 
a separate document when required by Federal 
Rule of Civil Procedure 58(a) does not affect the 
validity of an appeal from that judgment or or-
der. 

 
(b) Appeal in a Criminal Case. 
  

(1) Time for Filing a Notice of Appeal. 
  

(A) In a criminal case, a defendant’s notice of 
appeal must be filed in the district court within 
14 days after the later of: 

  
(i) the entry of either the judgment or the or-
der being appealed; or 
  
(ii) the filing of the government’s notice of 
appeal. 

  
(B) When the government is entitled to appeal, 
its notice of appeal must be filed in the district 
court within 30 days after the later of: 
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(i) the entry of the judgment or order being 
appealed; or 
  
(ii) the filing of a notice of appeal by any de-
fendant. 

  
(2) Filing Before Entry of Judgment. A notice 
of appeal filed after the court announces a deci-
sion, sentence, or order--but before the entry of 
the judgment or order--is treated as filed on the 
date of and after the entry. 

  
(3) Effect of a Motion on a Notice of Appeal. 

  
(A) If a defendant timely makes any of the fol-
lowing motions under the Federal Rules of 
Criminal Procedure, the notice of appeal from a 
judgment of conviction must be filed within 14 
days after the entry of the order disposing of 
the last such remaining motion, or within 14 
days after the entry of the judgment of convic-
tion, whichever period ends later. This provi-
sion applies to a timely motion: 

  
(i) for judgment of acquittal under Rule 29; 
  
(ii) for a new trial under Rule 33, but if based 
on newly discovered evidence, only if the mo-
tion is made no later than 14 days after the 
entry of the judgment; or 
  
(iii) for arrest of judgment under Rule 34. 
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(B) A notice of appeal filed after the court an-
nounces a decision, sentence, or order--but be-
fore it disposes of any of the motions referred to 
in Rule 4(b)(3)(A)--becomes effective upon the 
later of the following: 

  
(i) the entry of the order disposing of the last 
such remaining motion; or 
  
(ii) the entry of the judgment of conviction. 

  
(C) A valid notice of appeal is effective--without 
amendment--to appeal from an order disposing 
of any of the motions referred to in Rule 
4(b)(3)(A). 

  
(4) Motion for Extension of Time. Upon a find-
ing of excusable neglect or good cause, the district 
court may--before or after the time has expired, 
with or without motion and notice--extend the 
time to file a notice of appeal for a period not to 
exceed 30 days from the expiration of the time 
otherwise prescribed by this Rule 4(b). 

  
(5) Jurisdiction. The filing of a notice of appeal 
under this Rule 4(b) does not divest a district 
court of jurisdiction to correct a sentence under 
Federal Rule of Criminal Procedure 35(a), nor 
does the filing of a motion under 35(a) affect the 
validity of a notice of appeal filed before entry of 
the order disposing of the motion. The filing of a 
motion under Federal Rule of Criminal Procedure 
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35(a) does not suspend the time for filing a notice 
of appeal from a judgment of conviction. 

  
(6) Entry Defined. A judgment or order is en-
tered for purposes of this Rule 4(b) when it is en-
tered on the criminal docket. 

  
(c) Appeal by an Inmate Confined in an Institu-
tion. 
  

(1) If an inmate confined in an institution files a 
notice of appeal in either a civil or a criminal case, 
the notice is timely if it is deposited in the institu-
tion’s internal mail system on or before the last 
day for filing. If an institution has a system de-
signed for legal mail, the inmate must use that 
system to receive the benefit of this rule. Timely 
filing may be shown by a declaration in compli-
ance with 28 U.S.C. § 1746 or by a notarized 
statement, either of which must set forth the date 
of deposit and state that first-class postage has 
been prepaid. 

  
(2) If an inmate files the first notice of appeal in a 
civil case under this Rule 4(c), the 14-day period 
provided in Rule 4(a)(3) for another party to file a 
notice of appeal runs from the date when the dis-
trict court dockets the first notice. 
  
(3) When a defendant in a criminal case files a no-
tice of appeal under this Rule 4(c), the 30-day pe-
riod for the government to file its notice of appeal 
runs from the entry of the judgment or order ap-
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pealed from or from the district court’s docketing 
of the defendant’s notice of appeal, whichever is 
later. 

  
(d) Mistaken Filing in the Court of Appeals. If a 
notice of appeal in either a civil or a criminal case is 
mistakenly filed in the court of appeals, the clerk of 
that court must note on the notice the date when it 
was received and send it to the district clerk. The no-
tice is then considered filed in the district court on 
the date so noted. 

 


