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i 

 
QUESTIONS PRESENTED 

 
 1. Does this Court have certiorari jurisdiction 
under 29 U.S.C. § 1257 to review a State Supreme 
Court’s non-final ruling, remanding to the trial court 
for further fact-finding, a petition to compel employ-
ment arbitration, where the state court’s ruling does 
not determine whether the employer’s arbitration 
agreement is enforceable under Section 2 of the 
Federal Arbitration Act (“FAA”), 9 U.S.C. § 2? 

 2. Does a live “case or controversy” exist in this 
case challenging the enforceability of an employer’s 
mandatory pre-dispute arbitration agreement, where 
the underlying dispute over enforceability focused 
on whether the employee was permitted to pursue 
“Berman hearing” procedures before the State Labor 
Commissioner prior to arbitration, and when that 
Berman hearing has now been conducted and conse-
quently, there is no longer any dispute about the 
arbitrability of the employee’s statutory wage claim? 

 3. May state courts consider, as a relevant but 
not dispositive factor in determining whether a man-
datory pre-dispute employment arbitration agreement 
is enforceable under Section 2 of the FAA, whether 
the agreement requires employees to forfeit non-
waivable statutory rights and whether those rights 
could be protected without interfering with any of 
the “fundamental attributes of arbitration” as defined 
by AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740 
(2011)? 
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QUESTIONS PRESENTED – Continued 

 
 4. Whether this Court has jurisdiction to decide 
the entirely state law issue of what the proper stan-
dard should be under California law for determining 
whether a contract is unconscionable. 
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INTRODUCTION 

 This is a classic example of a case that is not 
suitable for review by this Court. There are two sepa-
rate reasons that this Court lacks jurisdiction to 
grant certiorari. First, the California Supreme Court 
decision is merely an interlocutory ruling that does 
not finally decide any federal preemption issues and 
merely remands to the trial court for fact-finding and 
a decision that could avoid the preemption issues en-
tirely. The California Supreme Court’s remand order 
requires the trial court to conduct a fact-specific 
inquiry into the merits of the employee’s unconscion-
ability defense. It specifically notes that the facts 
relevant to the employer’s petition to compel arbitra-
tion have yet to be developed, and that the remand 
will allow the employer to present those facts for the 
trial court’s consideration. Sonic-Calabasas A, Inc. v. 
Moreno, 57 Cal.4th 1109, 1146-48 (2013) (“Sonic II”). 
Because the decision below is not final, this Court 
lacks jurisdiction under 28 U.S.C. § 1257(a). 

 Additionally, as a result of the convoluted 
procedural history of this case, there is no present 
controversy between the parties as to whether the 
arbitration agreement is enforceable. After the Cali-
fornia Supreme Court’s first decision in this matter, 
Sonic-Calabasas A, Inc. v. Moreno, 51 Cal.4th 659 
(2011) (“Sonic I”), the California Labor Commissioner 
held a hearing on the Respondent’s wage claim, which 
was attended by both parties to this dispute, and 
shortly thereafter, the Labor Commissioner issued a 
decision on the wage claim finding that Petitioner 
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Sonic-Calabasas A, Inc. (“Sonic”) owed Respondent 
(“Moreno”) $1,765.16. (See App. 3, et seq.) On Sep-
tember 19, 2011, Sonic filed a timely notice of appeal 
de novo of the Labor Commissioner’s decision, stating 
“this de novo review must proceed in binding arbitra-
tion under the Federal Arbitration Act.” (App. 1.) 
Moreno did not dispute his employer’s right to seek 
de novo review through arbitration of that Labor 
Commissioner decision. Indeed, throughout this liti-
gation, Moreno has consistently argued that he was 
opposed to any arbitration only prior to the issuance 
of a Labor Commissioner decision. Sonic I, 51 Cal.4th 
at 674-75. Now that the Labor Commissioner has 
ruled, Moreno stands ready and willing to allow his 
employer’s request for de novo review of that decision 
proceed in binding arbitration under the FAA – and 
Moreno has repeatedly confirmed this willingness to 
proceed in arbitration. Nothing that has occurred 
since the Labor Commissioner’s decision – not this 
Court’s issuance of a GVR order vacating Sonic I, 
and not the California Supreme Court’s subsequent 
issuance of its decision in Sonic II – changes the fact 
that at all times since September 2011, Moreno has 
been ready and willing to proceed with de novo arbi-
tration as sought by his employer. For that reason, 
the controversy that previously existed over the en-
forcement of this arbitration agreement is moot, and 
this Court is without jurisdiction to proceed in the 
absence of any live controversy. 

 In addition to these insurmountable jurisdic-
tional barriers, certiorari is unwarranted because the 
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California Supreme Court’s remand order does not 
construe California law in a manner that the FAA 
preempts. To the contrary, and as the California 
Supreme Court’s careful analysis of AT&T Mobility 
LLC v. Concepcion, 131 S.Ct. 1740 (2011) and Ameri-
can Express Co. v. Italian Colors Restaurant, 133 
S.Ct. 2304 (2013) makes clear, this Court’s rulings 
allow case-by-case unconscionability challenges to the 
enforcement of mandatory arbitration agreements 
under FAA § 2 and permit the application of state 
unconscionability doctrines as long as those doctrines 
do not “demand[ ] procedures incompatible with arbi-
tration” so as to “interfere[ ] with fundamental attrib-
utes of arbitration.” Concepcion, 131 S.Ct. at 1748. 
Nothing in this order is inconsistent with Concepcion 
or Italian Colors. 

 Sonic and its amici place more weight on the FAA 
than Congress intended it to bear when they argue 
that the California Supreme Court’s construction of 
state law in Sonic II is preempted because the court 
did not simply enforce the terms of the arbitration 
agreement as written. As this Court explained in 
Concepcion, “Section 2 [of the FAA] makes arbitration 
agreements ‘valid, irrevocable, and enforceable’ as 
written (subject, of course, to the saving clause).” 131 
S.Ct. at 1748 (emphasis added). As long as a fact-
specific inquiry might result in a finding of un-
conscionability, Section 2 mandates precisely the path 
taken by the California Supreme Court – i.e., remand 
to the trial court for a determination as to whether 
the agreement is enforceable as written, through the 



4 

application of general principles of state law that do 
not interfere with any inherent attributes of arbitra-
tion. 

 Certiorari is also not appropriate to consider 
Sonic’s exclusively state law challenge to the verbal 
formulation of California’s test for substantive un-
conscionability: either “shocks the conscience,” or 
“unreasonably one-sided,” or some other formulation. 
The FAA does not compel the use of one test or the 
other, and California case law over the past three 
decades has used both formulations – and many 
others – in assessing substantive unconscionability 
for all sorts of contracts, and not just in the arbi-
tration context. Sonic II, 57 Cal.4th at 1159-60. The 
decision below declined to decide whether “these 
different formulations actually constitute different 
standards in practice,” or whether there is “one true, 
authoritative standard for substantive unconscion-
ability, exclusive of all others.” Id. Sonic fails to 
provide any jurisdictional basis for this Court to 
decide a uniquely state law issue – particularly one 
that was explicitly left undecided by the decision 
below. The California Supreme Court now has anoth-
er case pending on its docket, Sanchez v. Valencia 
Holding Co. (Case No. S199119, order granting rev. at 
139 Cal.Rptr.3d 2 (2012)), that will resolve this issue 
under state law, and that is the forum, and the body 
of law, where this issue should be resolved. 

---------------------------------  --------------------------------- 
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STATEMENT OF THE CASE 

A. The Arbitration Agreement 

 Respondent Frank Moreno (“Moreno”) was em-
ployed by Petitioner Sonic-Calabasas A, Inc. (“Sonic”) 
at its automobile dealership in Calabasas, California. 
As a condition of employment, Moreno signed an 
agreement to submit employment disputes to binding 
arbitration. Subject to exceptions not relevant here, 
the agreement applies to “all disputes that may arise 
out of the employment context . . . that either [party] 
may have against the other which would otherwise 
require or allow resort to any court or other govern-
mental dispute resolution forum. . . .” (Cert. Pet., at 
237a-38a.) 

 The arbitration agreement requires many proce-
dures that are inconsistent on their face with the 
traditional preference for “streamlined” arbitration. 
For example, the agreement expressly adopts “to the 
extent applicable in civil actions in California courts 
. . . all rules of pleading (including the right of de-
murrer), all rules of evidence, all rights to resolution 
of the dispute by means of motions for summary 
judgment, judgment on the pleadings, and judgment 
under Code of Civil Procedure Section 631.8.” (Id., at 
238a.) The agreement also allows either party to seek 
review of the arbitrator’s award by a second arbitra-
tor, “who shall, as far as practicable, proceed accord-
ing to the law and procedures applicable to appellate 
review by the California Court of Appeal of a civil 
judgment following court trial.” (Id., at 239a.) 
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 The agreement states that any arbitrator “shall 
be a retired California Superior Court Judge,” but is 
silent as to the method for selection of the arbitrator 
and payment of arbitration-related costs and fees. 
The agreement is also silent as to recovery, if any, of 
statutory attorneys’ fees. (Id., at 237a-39a.) 

 
B. The Wage Claim, the Petition to Compel 

Arbitration, and Sonic I 

 In December 2006, after leaving his position with 
Sonic, Moreno filed an administrative wage claim 
with the California Labor Commissioner for unpaid 
vacation wages, thereby initiating the process under 
which the Labor Commissioner schedules and holds a 
“Berman hearing,” the legislatively created mecha-
nism for the non-binding adjudication of wage claims. 
(See Labor Code §§ 98, et seq; Cert. Pet., at 265a-72a.) 
In February 2007, Sonic filed a petition to compel 
arbitration of Moreno’s claim and to dismiss the 
pending claim before the Labor Commissioner, argu-
ing that Moreno had waived his right to a Berman 
hearing by signing the mandatory arbitration agree-
ment. The trial court denied Sonic’s petition to compel 
arbitration as premature, ruling that as a matter of 
“basic public policy . . . until there has been the 
preliminary non-binding hearing and decision by the 
Labor Commissioner, the arbitration provisions of the 
employment contract are unenforceable, and any 
petition to compel arbitration must be denied.” (Cert. 
Pet., at 234a.) The trial court further noted that “[i]f 
there is a request for a trial de novo following the 
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Labor Commissioner’s decision, then the right to 
arbitrate may be invoked.” (Id.) 

 Sonic appealed, and the Court of Appeal reversed, 
holding that the arbitration agreement waived More-
no’s right to proceed initially before the Labor Com-
missioner, and that this waiver of Berman hearing 
rights is enforceable and does not contravene Califor-
nia public policy. (Cert. Pet., at 205a.) The California 
Supreme Court granted Moreno’s petition for review, 
and held in Sonic I that it violates public policy and is 
unconscionable for an employer to require an employ-
ee, as a condition of employment, to waive the right to 
have a wage claim heard by the Labor Commissioner 
under the Berman process. Sonic I, 51 Cal.4th 659, 
676-87. Sonic I thus adopted a categorical rule pre-
cluding “Berman waivers.” Sonic I further held that 
this rule was not preempted by the FAA because the 
arbitration agreement would be enforceable after the 
Labor Commissioner issues a decision following the 
Berman hearing, upon the filing of a timely de novo 
appeal by either party. Id., at 674-76, 687-95. The 
California Supreme Court thus reversed the Court of 
Appeal and reinstated the trial court’s order denying 
arbitration as premature. Id., at 695. 

 
C. The Berman Hearing, the Labor Commission-

er’s Decision, and Sonic’s De Novo Appeal 

 Following the February 24, 2011 issuance of 
the decision in Sonic I, the California Labor Commis-
sioner scheduled and held the Berman hearing on 



8 

Moreno’s wage claim. The Berman hearing took place 
on August 30, 2011, and was attended by both par-
ties. Following this hearing, the Labor Commissioner 
issued a decision on the wage claim on September 1, 
2011, ruling against Moreno on his claim for vacation 
wages, while ruling in his favor on his claim for wait-
ing time penalties (based on Sonic’s late payment of 
his final paycheck) for an award of $1,765.16 pursu-
ant to Labor Code § 203. The Labor Commissioner 
served its decision on the parties on September 2, 
2011. (A copy of this decision is attached hereto at 
App. 4, et seq.) 

 On September 19, 2011, Sonic filed a timely 
appeal de novo of the Labor Commissioner’s decision. 
In its notice of appeal, filed with the Los Angeles 
Superior Court, Sonic asserted: “Pursuant to the pre-
dispute agreement to binding arbitration, and pursu-
ant to Sonic-Calabasas A, Inc. v. Moreno ((2011) 51 
Cal.4th 659), this de novo review must proceed in 
binding arbitration under the Federal Arbitration Act.” 
(A copy of the notice of Sonic’s appeal of the Labor 
Commissioner decision is attached hereto at App.1, 
et seq.) 

 Moreno agrees that Sonic is entitled to arbitrate 
its challenge to the Berman hearing ruling. Moreno 
has done nothing to prevent Sonic from proceeding to 
such a binding de novo arbitration. Indeed, it has 
been Moreno’s position throughout this litigation that 
upon completion of the Berman process, de novo arbi-
tration would be proper, at the option of either party. 
See Sonic I, 51 Cal.4th at 674-75. Yet, for the past two 
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and a half years since the issuance of the Labor 
Commissioner’s decision and its filing of an appeal of 
that decision, Sonic has failed to take any steps to 
proceed to arbitration.1 

 
D. Concepcion and the Challenge to Sonic I 

 A little more than two months after the issuance 
of Sonic I, this Court issued its decision in Con-
cepcion, holding that the FAA preempts California’s 
judicial rule barring the enforcement of certain con-
sumer arbitration agreements containing class action 

 
 1 Sonic’s assertion that “some seven years after [it] first 
filed its petition to compel arbitration . . . [it] still seeks its ‘day 
in arbitration’ ” (Cert. Pet., at p. 3) suggests that Sonic has 
somehow been precluded from proceeding to arbitration. That is 
untrue. Regardless of what the California Supreme Court 
established in Sonic II as the state law rule going forward, 
nothing in the record of this case indicates that Moreno ever 
opposed Sonic from going forward with a de novo arbitration in 
its appeal of the Labor Commissioner’s decision. Quite the oppo-
site. Sonic has only itself to blame for the fact that it has done 
nothing to proceed to arbitration since the filing of its notice of 
appeal of the Labor Commissioner’s decision. Presumably, Sonic 
has not proceeded to arbitration because it does not really want 
a de novo arbitration with the protections that Moreno will 
argue he gets as a result of having prevailed in the Berman 
hearing – including one way fee shifting (on a claim that would 
otherwise have been subject to bilateral fees), and the right to be 
represented by free counsel appointed by the Labor Commis-
sioner. See Labor Code §§ 98.2(c) and 98.4 (Cert. Pet., at 268a-
72a.) But those protections stem from the fact that a Berman 
hearing took place and Sonic thereafter filed an appeal of the 
Labor Commissioner’s decision, and in any event it will be up to 
the arbitrator to determine their application. 
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waivers. Soon thereafter, Sonic filed a petition for 
certiorari. (Docket No. 10-450.) 

 Sonic took no steps pending certiorari review to 
obtain a court order enjoining the Labor Commission-
er from proceeding with a Berman hearing or issuing 
a decision on Moreno’s wage claim. Consequently, the 
Labor Commissioner moved forward with the hearing 
and decision pursuant to California law. (See Labor 
Code §§ 98, and 98.1.) That hearing was held, the 
decision was issued, and Sonic filed its de novo appeal 
of that decision, before this Court issued its October 
31, 2001 ruling on Sonic’s certiorari petition. 

 
E. Sonic II 

 The California Supreme Court’s 5-2 decision on 
remand in Sonic II was filed on October 17, 2013. 
(Cert. Pet., at 1a, et seq.) Acknowledging that this 
Court’s decision in Concepcion “clarified the limi-
tations that the FAA imposes on a state’s capacity 
to enforce its rules of unconscionability on parties 
to arbitration agreements,” the California Supreme 
Court held that, “contrary to Sonic I, . . . the FAA 
preempts our state-law rule categorically prohibiting 
waiver of a Berman hearing in a predispute arbitra-
tion agreement imposed on an employee as a condi-
tion of employment.” Sonic II, 57 Cal. 4th at 1124. 
The Court reasoned that its categorical rule, by 
making the Berman hearing (when sought by the 
employee) the necessary first step before de novo 
arbitration, imposed a delay in the commencement of 
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arbitration that conflicted with one of the “fundamen-
tal attributes” of arbitration – the speedy resolution 
of disputes subject to arbitration. Id. 

 However, Sonic II further reasoned that under 
Concepcion, “state courts may continue to enforce 
unconscionability rules that do not interfere with 
fundamental attributes of arbitration.” Id. The Court 
explained: “[A]fter Concepcion, unconscionability re-
mains a valid defense to a petition to compel arbitra-
tion. . . . Concepcion reaffirmed that the FAA permits 
arbitration agreements to be declared unenforceable 
‘upon such grounds as exist at law or in equity for 
the revocation of any contract.’ ” Sonic II, 57 Cal.4th 
at 1142-43 (citing Concepcion, 131 S.Ct. at 1746, 
quoting 9 U.S.C. § 2). To be sure, Concepcion made 
clear that “[w]hat courts may not do, in applying 
unconscionability doctrine, is to mandate procedural 
rules that are inconsistent with fundamental attrib-
utes of arbitration, even if such rules are ‘desirable 
for unrelated reasons.’ ” Sonic II, 57 Cal.4th at 1145 
(citing Concepcion, 131 S.Ct at 1753). But “this does 
not mean that the FAA preempts generally applicable 
state laws that do not undermine fundamental attrib-
utes of arbitration.” Sonic II, 57 Cal.4th at 1151. “In 
reconciling the FAA’s purpose of enforcing arbitration 
agreements with the FAA’s preservation of an uncon-
scionability defense, Concepcion plainly did not hold 
that the FAA preempts all unconscionability rules; it 
held that the FAA preempts unconscionability rules 
that interfere with fundamental attributes of arbitra-
tion.” Id., at 1168. 



12 

 In place of the abandoned categorical rule dis-
allowing Berman waivers, Sonic II established a new 
case-by-case test for trial courts to apply in assessing 
the merits of an unconscionability challenge to the 
enforcement of an agreement to arbitrate wage dis-
putes as an alternative to the Berman process. The 
Court emphasized that “[s]ince unconscionability is a 
contract defense,” it is the party resisting arbitration 
who has the “burden . . . to prove that an arbitration 
agreement is unenforceable on that ground.” Id., at 
1148. The Court explained that while a “Berman 
waiver” does not make the arbitration agreement un-
conscionable per se, “the waivability of a Berman 
hearing does not end the unconscionability inquiry.” 
Id., at 1146. The Court explained that “[t]he Berman 
statutes include various features designed to lower the 
costs and risks for employees pursuing wage claims,” 
– specifically identifying provisions for procedural 
informality, assistance of a translator, use of an 
expert adjudicator who is authorized to help the par-
ties by questioning witnesses and explaining issues, 
fee shifting that shields employees from liability for 
employers’ attorneys’ fees while providing for recovery 
of the employees’ fees, the requirement for the posting 
of an undertaking, and assistance of the Labor Com-
missioner’s legal staff as free appointed counsel to 
represent employees in defending and enforcing any 
award on appeal. Id. The Court reasoned that “the 
waiver of these protections in the context of an 
agreement that does not provide an employee with an 
accessible and affordable arbitral forum for resolving 
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wage disputes may support a finding of unconscion-
ability.” Id. 

 In remanding for the trial court “to conduct [a] 
fact-specific inquiry,” into the preclusion of protected 
rights and the nature of the contracted-for arbitral 
process, the California Supreme Court “to examine 
the totality of the agreement’s substantive terms as 
well as the circumstances of its formation to deter-
mine whether the overall bargain was unreasonably 
one-sided.” Id. The Court acknowledged that “there is 
no single formula for designing an arbitration process 
that provides an effective and low-cost approach to 
resolving wage disputes,” and that the “unconscion-
ability doctrine does not mandate the adoption of any 
particular form of dispute resolution mechanism.” Id., 
at 1147. 

 The Court made clear that a finding of uncon-
scionability does not automatically result from the 
absence of any specific Berman protection in the 
challenged arbitration agreement: 

There are potentially many ways to structure 
arbitration, without replicating the Berman 
protections, so that it facilitates accessible, 
affordable resolution of wage disputes. We 
see no reason to believe that the specific 
elements of the Berman statutes are the only 
way to achieve this goal or that employees will 
be unable to pursue their claims effectively 
without initial resort to an administrative 
hearing as opposed to an adequate arbitral 
forum. Waiver of the Berman protections will 
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not, by itself, support a finding of unconscion-
ability where the arbitral scheme at issue 
provides employees with an accessible and 
affordable process for resolving wage dis-
putes. The unconscionability inquiry is not a 
license for courts to impose their renditions 
of an ideal arbitral scheme. Rather, in the 
context of a standard contract of adhesion 
setting forth conditions of employment, the 
unconscionability inquiry focuses on whether 
the arbitral scheme imposes costs and risks 
on a wage claimant that makes the resolution 
of the wage dispute inaccessible and un-
affordable, and thereby blocks every forum for 
the redress of disputes, including arbitration 
itself. 

Id., at 1147-48 (emphasis added, internal quotation 
marks omitted). 

 The Court then explained why the FAA, as con-
strued by this Court in Concepcion and Italian Colors, 
does not preempt this application of California’s 
unconscionability doctrine. First, the Court noted 
that consideration of the surrender of Berman protec-
tions as a factor in determining whether an arbitra-
tion agreement is unconscionable “does not facially 
discriminate against arbitration. It applies equally to 
arbitration and nonarbitration agreements in resolv-
ing wage claims.” Id., at 1149. Sonic II thus mandates 
the same unconscionability analysis that would apply 
if an employer required its employees, as a condition of 
employment, to waive their right to file wage claims 
with the Labor Commissioner without providing for 
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arbitration as an alternative dispute resolution 
procedure. 

 Of course, that is not enough, under Concepcion, 
to resolve the issue of potential FAA preemption, as 
the next question that must be answered is whether 
the state-rule, as applied, interferes with the “funda-
mental attributes of arbitration.” The Court explained: 
“Our unconscionability doctrine as applied does not 
pose an obstacle to the achievement of the FAA’s 
objectives as construed in Concepcion. . . . [T]here are 
potentially many ways to design arbitration, con-
sistent with its fundamental attributes, so that it is 
affordable and accessible for wage claimants. Sonic 
argues that the arbitration process at issue here fits 
that description, and Sonic will have the opportunity 
on remand to provide evidence in support of its con-
tention.” Id. 

 Explaining why the FAA preempts the categorical 
rule established in Sonic I but not the unconscion-
ability analysis set out in its new decision, the Court 
reasoned: 

The FAA preempts Sonic I’s rule because 
it categorically favors a particular form of 
dispute resolution – the Berman hearing – 
over arbitration and creates an immovable 
obstacle to a streamlined arbitral process. 
By contrast, the unconscionability analysis we 
describe today is not premised on the superi-
ority of the Berman hearing as a dispute res-
olution forum. Our rule contemplates that 
arbitration, no less than an administrative 
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hearing, can be designed to achieve speedy, 
informal, and affordable resolution of wage 
claims and that the features of arbitration 
set forth in an agreement properly inform 
the unconscionability inquiry. Sonic I’s rule 
runs afoul of Concepcion because it inter-
poses the Berman hearing as an unwaivable 
prerequisite to arbitration and thereby sig-
nificantly delays the start of arbitration. The 
rule we adopt today, which makes clear that 
the Berman hearing is waivable, does not 
delay arbitration or otherwise interfere with 
fundamental attributes of arbitration. It sim-
ply requires an adhesive arbitration agree-
ment that compels the surrender of Berman 
protections as a condition of employment to 
provide for accessible, affordable resolution 
of wage disputes. 

Id., at 1149-50. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE WRIT 

I. This Court Lacks Jurisdiction Because 
the Judgment Below Is Not Final 

A. The Decision Is Not Final 

 Under 28 U.S.C. § 1257(a), Supreme Court review 
of state court decisions is available only with respect 
to “[f]inal judgments or decrees rendered by the high-
est court of a State in which a decision [on a federal 
question] could be had.” As explained in Jefferson v. 
City of Tarant, 522 U.S. 75, 81 (1997), this historic 
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provision “establishes a firm final judgment rule,” 
which means that in order for a state court judgment 
to be reviewable by this Court, that judgment must 
be final “in two senses: it must be subject to no fur-
ther review or correction in any other state tribunal; 
it must also be final as an effective determination of 
the litigation and not of merely interlocutory or 
intermediate steps therein. It must be the final word 
of a final court.” Market Street R. Co. v. Railroad 
Comm’n of Cal., 324 U.S. 548, 551 (1945). The finality 
rule “is not one of those technicalities to be easily 
scorned. It is an important factor in the smooth 
working of our federal system.” Radio Station WOW 
v. Johnson, 326 U.S. 120, 124 (1945). 

 Of course, a state court judgment that leaves 
only ministerial acts to be performed on remand to 
the lower state court, such as “entering the judgment 
which the appellate court had directed,” will be 
treated as final. Department of Banking v. Pink, 317 
U.S. 264, 267 (1942). In contrast, where further 
proceedings on remand will shed additional light on 
the record, and remove factual ambiguities that 
preclude an informed judgment on a constitutional 
issue, there is a compelling reason for concluding that 
a final judgment has not yet been rendered. See 
Minnick v. California Dep’t of Corrections, 452 U.S. 
105 (1981). 

 The judgment below is not one that is “subject to 
no further review or correction in any state tribunal.” 
Market Street, 324 U.S. at 551. The California Su-
preme Court’s decision, remanding to the trial court 
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for a fact-specific determination of unconscionability, 
leaves open the possibility that the trial court may 
compel arbitration of Moreno’s wage claim (as indeed 
Moreno now agrees it should). If, on the other hand, 
the trial court were to deny arbitration on the ground 
of unconscionability, notwithstanding Moreno’s will-
ingness to arbitrate, this order would be subject to 
immediate appeal by Sonic. 

 
B. No Exception to the Finality Require-

ment Applies 

 This Court has exercised its certiorari jurisdic-
tion over state court judgments that do not terminate 
a case in only a “limited set of situations in which 
we have found finality as to the federal issue despite 
the ordering of further proceedings in the lower state 
courts.” O’Dell v. Espinoza, 456 U.S. 430 (1982) 
(per curiam). In Cox Broadcasting Corp. v. Cohn, 420 
U.S. 469, (1975), the Court identified “four categories” 
of such cases. Florida v. Thomas, 532 U.S. 774, 777 
(2001). This case fits none of those narrow categories. 

 The first Cox category covers cases “in which there 
are further proceedings – even entire trials – yet to 
occur in the state courts but where for one reason or 
another the federal issue is conclusive or the outcome 
of further proceedings preordained,” and “the judg-
ment of the state court on the federal issue is deemed 
final” because “the case is for all practical purposes 
concluded.” Cox, 420 U.S. at 479. For such cases, 
“there is nothing more to be decided,” because “there 
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has been ‘an effective determination of the litigation.’ ” 
Id., 420 U.S. at 479, n. 8. Here, however, the outcome 
of the proceedings on Sonic’s petition to compel arbi-
tration is far from preordained. The trial court could 
decide to send the matter to arbitration forthwith 
based on Moreno’s consistent non-opposition to arbi-
tration following a Berman hearing, with the Berman 
hearing having already occurred, and Sonic having 
(some two and a half years ago) filed a timely appeal 
de novo of the Labor Commissioner’s decision. Or 
should the trial court for some reason determine that 
there remained a contested issue, it could proceed to 
take evidence on whether the arbitration agreement, 
as applied, is unconscionable. As the California 
Supreme Court noted in Sonic II, “The agreement on 
its face does not necessarily reveal many of the par-
ticulars of the arbitration process that Sonic has 
adopted. . . . [Various] facts about the arbitration 
process are not in the record before us, but they may 
be introduced by Sonic and considered by the trial 
court on remand.” (Sonic II, 57 Cal.4th at 1147.) 
Either side could win or lose on the issue of un-
conscionability. 

 Cox’s second category is confined to cases where 
“the federal issue, finally decided by the highest court 
of the State, will survive and require decision regard-
less of the outcome of future state court proceedings.” 
(Cox, 420 U.S. at 480.) With these cases, “[n]othing 
that could happen in the course of [further state court 
proceedings] short of settlement of the case, would 
foreclose or make unnecessary decision on the federal 
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question.” (Id.) Even leaving aside that the federal 
issue here – whether Sonic’s arbitration agreement, 
as applied to its wage dispute with Moreno, is enforce-
able under the FAA – has not been finally decided 
by the California Supreme Court, that federal issue 
will not necessarily survive and require decision 
regardless of the outcome of yet to happen state court 
proceedings. Among other possible outcomes, the trial 
court could determine that there is no unconscion-
ability, and thus, no basis to deny Sonic’s petition to 
compel arbitration. 

 The third Cox category encompasses those un-
usual “situations where the federal claim has been 
finally decided, with further proceedings on the 
merits in the state courts to come, but in which later 
review of the federal issue cannot be had, whatever 
the ultimate outcome of the case.” Cox, 420 U.S. at 481 
(emphasis added). This category includes cases in 
which state law offers no subsequent opportunity to 
obtain a court judgment over which this Court could 
exercise jurisdiction. In such cases, “if the party seek-
ing interim review ultimately prevails on the merits, 
the federal issue would be mooted; if he were to lose 
on the merits, the governing state law would not 
permit him again to present his federal claims for 
review.” Id. Sonic here does not face such a situation. 
It can seek further appellate review if the trial court 
declines to compel arbitration, and even if the Cali-
fornia Supreme Court “adheres to its interlocutory 
ruling as ‘law of the case,’ that determination will in 
no way limit [this Court’s] ability to review the issue 
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on final judgment.” Jefferson, 522 U.S. at 83. The 
third exception is thus inapplicable. 

 Lastly, “the fourth category of such cases identi-
fied in Cox . . . covers those cases in which ‘the federal 
issue has been finally decided in the state courts, 
with further proceedings pending in which the party 
seeking review’ might prevail on nonfederal grounds, 
‘reversal of the state court on the federal issue would 
be preclusive of any further litigation in the relevant 
cause of action,’ and ‘refusal immediately to review 
the state-court decision might seriously erode federal 
policy.’ ” Nike, Inc. v. Kasky, 539 U.S. 654, 658-59 
(2003) (opinion concurring in dismissal of writ) 
(quoting Cox, 420 U.S. at 482-83). This case falls well 
outside the fourth category. Once again, it bears 
repeating that the federal issue has not been finally 
decided by the California Supreme Court. It remains 
entirely possible that Sonic’s petition to compel arbi-
tration will not be denied. This case is thus wholly 
unlike Southland Corp. v. Keating, 425 U.S. 1, 6-8 
(1984) and Perry v. Thomas, 482 U.S. 483, 489 n. 7 
(1987), which held that definitive state court deci-
sions refusing to compel arbitration were “final” for 
purposes of § 1257(a) as construed in Cox. 

 Denial of immediate review would not “seriously 
erode federal policy,” either. Federal policy, as articu-
lated in § 2 of the FAA, is to allow courts to fully and 
finally determine challenges to arbitration agreements 
on the ground of unconscionability. “The validity of a 
written agreement to arbitrate ( . . . including, of 
course, whether it was void for unconscionability) is 
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governed by § 2’s provision that it shall be valid ‘save 
upon such grounds as exist at law or equity for the 
revocation of any contract.’ . . . If a party challenges 
the validity under § 2 of the precise agreement to 
arbitrate at issue, the . . . court must consider the 
challenge before ordering compliance with that agree-
ment under § 4.” Rent-A-Center West, Inc. v. Jackson, 
561 U.S. 63, 70-71 (2010). Even after Concepcion, 
while striking down a state rule that categorically 
denied enforcement of agreements to arbitrate per-
sonal injury or wrongful death claims against nursing 
homes, this Court remanded the matter to the state 
court for a determination of asserted unconscionabili-
ty under state common law principles. Marmet Health 
Center, Inc. v. Brown, 132 S.Ct. 1201, 1204 (2012) (per 
curiam). Federal policy is thus advanced, not eroded, 
by the California Supreme Court’s remand to the trial 
court for determination of unconscionability, thereby 
making the fourth Cox exception inapplicable. 

 A thorough review of the Cox categories thus 
confirms that this case does not present this Court 
with the opportunity to review “the final word of a 
final court.” Market St., 324 U.S. at 551. The Court 
lacks jurisdiction under § 1257(a), and the petition 
must be denied. 

   



23 

II. This Court Lacks Jurisdiction Because the 
Controversy as to the Enforceability of 
the Arbitration Agreement Is Moot 

A. The Case Is Moot 

 A basic principle of Article III is that a justiciable 
case or controversy must remain “extant at all stages 
of review, not merely at the time the complaint is 
filed.” Arizonans for Official English v. Arizona, 520 
U.S. 43, 67 (1997) (internal quotation marks omitted). 
It is not enough that there may have been a live case 
or controversy at some earlier stage of the litigation, 
“there must be a live controversy at the time this 
Court reviews the case.” Sosna v. Iowa, 419 U.S. 393, 
402 (1975). 

 Whatever the practice of state courts, “the duty of 
this Court is ‘to decide actual controversies by a 
judgment which can be carried into effect, and not to 
give opinions upon moot questions or abstract propo-
sitions, or to declare principles or rules of law which 
cannot affect the matter in issue in the case before 
it.’ ” Local No. 8-6, Oil, Chemical & Atomic Workers 
Intern. Union, AFL-CIO v. Missouri, 361 U.S. 363, 
366 (1960).2 When an appeal from the judgment of a 

 
 2 In contrast, California law allows the courts of that state 
to decide a moot case. “If an action involves a matter of continuing 
public interest and the issue is likely to recur, a court may exer-
cise its inherent discretion to resolve that issue, even though an 
event occurring during its pendency would normally render the 
matter moot.” Morehart v. County of Santa Barbara, 7 Cal.4th 
725, 746-47 (1994), quoting Liberty Mutual Ins. Co. v. Fales, 

(Continued on following page) 
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state court becomes moot, this Court “lack[s] juris-
diction and thus also the power to disturb the state 
court’s judgment.” ASARCO Inc. v. Kadish, 490 U.S. 
605, 621 n. 1 (1989), See also City News & Novelty, 
Inc. v. City of Waukesha, 531 U.S. 278, 283-84 (2001), 
Kansas Gas & Elec. Co. v. State Corp. Comm’n of 
Kan., 481 U.S. 1044 (1987), Times-Picayune Pub. 
Corp. v. Schulingkamp, 420 U.S. 985 (1975). 

 Here, the holding of the Berman hearing, followed 
by the issuance of the Labor Commissioner’s decision 
on September 1, 2011, accomplished everything that 
Moreno sought to accomplish in previously opposing 
Sonic’s petition to compel arbitration. (See App. 4, et 
seq.) Moreno’s position (and that of the Labor Com-
missioner) was – and remains – one of no opposition 
to proceeding with a de novo arbitration under the 
terms of Sonic’s arbitration agreement if, following a 
Berman hearing and decision, either party were to 
timely seek de novo review of that decision. Sonic I, 
51 Cal.4th at 674-75. And that timely de novo review 
is precisely what Sonic sought on September 19, 2011, 

 
8 Cal.3d 712, 715-16 (1973). During remand proceedings follow-
ing this Court’s GVR order, Moreno’s brief in opposition to 
certiorari was filed with the California Supreme Court. That 
brief contained a copy of the Labor Commissioner’s September 1, 
2013 decision on Moreno’s wage claim, along with a copy of 
Sonic’s notice of de novo appeal of that decision. The fact that the 
California Supreme Court proceeded to carry out the directive 
contained in this Court’s GVR order by fully reconsidering Sonic 
I is not surprising, notwithstanding the changed landscape as a 
result of the completion of the Berman process, in light of 
Morehart. 
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when it filed notice of its de novo appeal of the Labor 
Commissioner’s decision, and stated, “this de novo 
review must proceed in binding arbitration under the 
Federal Arbitration Act.” (See App. 1-3.) Moreno has 
no dispute with Sonic’s position as set out in this 
notice of de novo appeal. Indeed, it is Moreno’s inten-
tion to explicitly inform trial court, upon the com-
mencement of remand proceedings, that he has no 
objection to the arbitration of Sonic’s de novo appeal 
of the Labor Commissioner’s decision, and conse-
quently, no intention of asking the trial court to find 
the arbitration agreement unconscionable as it may 
now be applied.3 In short, there is no longer any “live 
controversy” between the parties as to the enforcea-
bility of Sonic’s petition to compel arbitration now. 
This Court is therefore “without jurisdiction and thus 
also the power to disturb the state court’s judgment.” 
ASARCO v. Kadish, 490 U.S. at 621 n. 1. 

 
B. No Exception to the Mootness Doctrine 

Applies 

 This case does not fall within any recognized 
exception to the mootness doctrine. These exceptions 
cover “cases which are capable of repetition, yet 
evading review. . . . [and] appl[y] only in exceptional 
situations . . . where the following two circumstances 

 
 3 The trial court has been advised of the pending petition 
for certiorari, and both parties have joined in asking the trial 
court to stay any proceedings on remand until this Court 
reaches a decision on whether to grant or deny certiorari. 
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are simultaneously present: (1) the challenged action 
[is] in duration too short to be fully litigated prior to 
cessation or expiration, and (2) there is a reasonable 
expectation that the same complaining party [will] be 
subject to the same action again.” Spencer v. Kemna, 
523 U.S. 1, 17 (1998) (quoting Lewis v. Continental 
Bank Corp., 494 U.S. 472, 481 (1990), quoting 
Murphy v. Hunt, 455 U.S. 478, 482 (1982)). 

 The first required circumstance is decidedly not 
present. Assuming that Sonic has a similar arbitra-
tion agreement in effect as to any other employees, 
should any such employee file a wage claim with the 
Labor Commissioner, Sonic has the right to file a peti-
tion to compel arbitration coupled with an application 
for a provisional remedy, including a preliminary 
injunction and temporary restraining order, enjoining 
the claimant (and/or the Labor Commissioner) from 
proceeding on the wage claim until the petition to 
compel arbitration has been fully and finally decided. 
Code of Civil Procedure § 1281.8. In the event that 
Sonic were to again seek review of a state court 
judgment denying enforcement of a petition to compel 
arbitration by filing a petition for certiorari with 
this Court, Sonic would have the right to seek a 
stay of state proceedings (including proceedings 
before the Labor Commissioner) by making an appli-
cation for such stay pursuant to 28 U.S.C. § 2101(f).4 

 
 4 To state the obvious, Sonic’s failure to seek such a stay 
when it filed the petition for certiorari following the issuance of 
Sonic I is what allowed the Labor Commissioner to proceed with 

(Continued on following page) 
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It is thus within Sonic’s power to ensure that any 
future controversy as to the enforceability of its arbi-
tration agreement to resolve a wage claim would not 
become moot within a “duration [that is] too short to 
be fully litigated prior to cessation or expiration” of 
the controversy. Spencer v. Kemna, 523 U.S. at 17. 

 
III. The Decision Below Is Correct 

 This case presents no conflict among decisions of 
federal appellate courts or state supreme courts, but 
only a very fact specific question whether the Cali-
fornia Supreme Court’s discussion of the potential 
application of unconscionability principles to the par-
ticular unique statutory scheme and unusual arbi-
tration provisions at issue herein runs afoul of 
preemption principles announced by this Court. Thus, 
Sonic’s claim that this case merits review is premised 
virtually entirely on the claim that the state court 
erred in applying recently decided cases – not nor-
mally a ground for granting a petition for certiorari. 
And even as a plea for error-correction, Sonic’s argu-
ments are unpersuasive, as nothing in the California 
Supreme Court’s decision violates FAA preemption 
doctrine established by this Court’s decisions. 

 
the Berman hearing and to issue the decision on the merits of 
Moreno’s wage claim. The fact that this controversy is now moot 
is the result of Sonic’s failure to have sought a stay pursuant to 
§ 2101(f). 
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 Sonic contends that Sonic II was wrongly decided 
because it allows, on a case-by-case basis, “considera-
tion of state public policy considerations of accessibil-
ity, informality, and affordability that conflict with 
the paramount purpose of the FAA, which is the 
enforcement of arbitration agreements according to 
the terms thereof.” (Cert. Pet., at 6.) Sonic is mis-
taken. First, Sonic’s construction entirely reads the 
§ 2 savings clause out of the FAA. Section 2 of the 
FAA provides that written arbitration agreements 
“shall be valid, irrevocable and enforceable, save upon 
such grounds as exist at law or equity for the revo-
cation of any contract.” 9 U.S.C. § 2. “Thus, generally 
applicable contract defenses, such as fraud, duress 
or unconscionability, may be applied to invalidate 
arbitration agreements without contravening § 2.” 
Doctor’s Associates v. Casarotto, 517 U.S., 681, 687 
(1996). Under the FAA, arbitration agreements that 
are unconscionable may not be enforced “according to 
their terms,” unless the state law unconscionability 
rule is itself preempted by the FAA. 

 Preemption will typically occur if the state rule 
categorically prohibits the arbitration of a particular 
type of claim. Concepcion, 131 S.Ct. at 1474; Preston 
v. Ferrer, 552 U.S. 346, 359 (2008) [state law pre-
empted where there is “only a question concerning 
the forum in which the parties’ dispute will be heard,” 
and where, under the arbitration agreement, the party 
resisting arbitration “relinquishes no substantive 
rights.”]; Perry v. Thomas, 482 U.S. 483 (1987). 
Here, of course, Sonic II (unlike Sonic I) does not 
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categorically prohibit the arbitration of wage claims. 
Preemption may also result if the state law applies 
only to arbitration agreements in a manner that tar-
gets or discriminates against arbitration agreements 
but not other contracts. Doctor’s Associates, 517 U.S. 
at 687; but see Concepcion, 131 S.Ct. at 1750 n. 6. 
Sonic II does not target arbitration agreements. 
Rather, it establishes a framework for analyzing the 
potential unconscionability of any employment agree-
ment that prohibits the employee from filing a wage 
claim with the Labor Commissioner, without regard 
to whether the agreement provides for an alternative 
dispute resolution procedure or not. A pre-dispute 
agreement imposed as a condition of employment 
that purports to bar the employee from having a wage 
claim decided by the Labor Commissioner, while leav-
ing the employee with the right to file the wage claim 
with a court, would be subject to an unconscionability 
challenge under Sonic II. 

 Preemption will also occur if the state law rule 
“demand[s] procedures incompatible with arbitration” 
or “interferes with fundamental attributes of arbitra-
tion.” Concepcion, at 1748. Notably, Sonic II does not 
demand any specific procedures, leaving it up to the 
contracting parties to design arbitration procedures 
that provide employees with an affordable, informal, 
speedy and accessible dispute resolution forum. Sonic 
II, at 1147-48. Nor can it seriously be suggested that 
affordability, informality, accessibility, and speed are 
incompatible with the “fundamental attributes of 
arbitration.” Quite the opposite; those are the very 
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hallmarks of arbitration. “The point of affording 
parties discretion in designing arbitration procedures 
is to allow for efficient, streamlined procedures tai-
lored to the type of dispute. . . . And the informality of 
the arbitral proceedings is itself desirable, reducing 
the cost and increasing the speed of dispute resolu-
tion.” Concepcion, 131 S.Ct. at 1749. In holding that a 
state law rule requiring the availability of class 
proceedings is preempted by the FAA, this Court 
explained that “the switch from bilateral to class arbi-
tration sacrifices the principal advantage of arbitra-
tion – its informality – and makes the process slower, 
more costly, and more likely to generate procedural 
morass than final judgment.” Id., at 1751. In contrast 
to the state law rule held preempted in Concepcion, 
there is no tension between Sonic II and the goals 
and “fundamental attributes” of arbitration. 

 Likewise, Sonic’s procedurally daunting arbitra-
tion agreement, with its formal rules of evidence and 
pleading, its demurrers, motions for judgment on the 
pleadings, motions for summary judgment, and the 
like, reflects the contracting parties’ decision to trans-
form their arbitration from an informal, streamlined 
proceeding to a more formal, more procedure-laden 
dispute resolution process that is far more akin to 
litigation. (See Cert. Pet., at 238a.) Contracting par-
ties have the authority to structure their arbitration 
procedures in this manner of course. But if they do, 
unlike the party petitioning for arbitration in Con-
cepcion, they cannot assert that their agreements 
embody the “fundamental attributes” of arbitration. 
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Moreover, Sonic’s arbitration agreement appears to 
deprive employees of their statutory right to one-way 
fee shifting, and the right to qualify for free legal 
representation by the State Labor Commissioner, 
while the consumer in Concepcion did not lose any 
substantive rights under the challenged arbitration 
agreement. These are not inconsequential depriva-
tions, particularly in the context of this agreement’s 
complex, formal litigation-like procedures. Most im-
portantly, the class proceedings that were precluded 
by the arbitration agreement in Concepcion were 
themselves incompatible with the “fundamental attri-
butes” of arbitration; whereas here, neither one-way 
fee shifting nor free legal representation by the Labor 
Commissioner is incompatible with arbitration’s 
“fundamental attributes.” 

 Sonic argues that even when an employment 
arbitration agreement operates to deprive employees 
of the various rights and protections that would 
otherwise be available through California’s Berman 
wage claim process – thus imposing significantly 
higher costs and financial risks on those employees 
for proceeding with their wage claims under the arbi-
tration agreement – the FAA, as construed in Italian 
Colors, mandates enforcement of the arbitration 
agreement according to its terms. Sonic’s reliance on 
Italian Colors is misplaced, in that Italian Colors, like 
Concepcion, merely addresses whether to enforce an 
arbitration agreement that prohibits class proceed-
ings, where the party resisting arbitration asserts a 
need for the class proceedings. In Concepcion, that 
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asserted need was based on the likelihood that with-
out the availability of class proceedings, the claims of 
absent class members would likely go unraised, while 
in Italian Colors, the asserted need was based on the 
high cost of presenting the necessary evidence to 
prove a violation, making it impractical for individu-
als to bring non-class claims. Concepcion, 131 S.Ct. at 
1753, Italian Colors, 133 S.Ct. at 2308. Opposition to 
petitions to compel arbitration, in Concepcion and 
Italian Colors, ran afoul of the FAA because in both 
cases, the parties opposing enforcement of the arbi-
tration agreements sought to replace the agreed upon 
procedures with class proceedings that are not con-
sistent with the “fundamental attributes” of arbitra-
tion. And that is why this Court emphasized: “Truth 
to tell, our decision in AT&T Mobility all but resolves 
this case. There we invalidated a law conditioning 
enforcement of arbitration on the availability of a 
class procedure because that law ‘interfered with the 
fundamental attributes of arbitration.’ ” Italian Colors, 
133 S.Ct. at 2312. For that reason, “[w]e specifically 
rejected the argument that class arbitration was 
necessary to prosecute claims ‘that might otherwise 
slip through the legal system.’ ” Id. 

 Sonic II does not implicate the concerns expressed 
in Concepcion and Italian Colors because the state 
law rule in Sonic II, making the accessibility and 
affordability of the agreed upon dispute resolution 
process a factor to be considered in analyzing un-
conscionability, does not interfere with what this 
Court has identified as the “fundamental attributes of 
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arbitration.” As this Court explained in Concepcion: 
“States cannot require a procedure that is inconsis-
tent with the FAA, even if it is desirable for unrelated 
reasons.” Concepcion, 131 S.Ct. at 1753. That is the 
basis for both Concepcion and Italian Colors. Neither 
of those cases hold that a state cannot require proce-
dures that are consistent with the FAA and its goal of 
fostering informal, affordable and accessible mecha-
nisms for dispute resolution. 

 Finally, Sonic is both mistaken, and is arguing to 
the wrong tribunal, when it accuses the California 
Supreme Court of “significant[ly] watering-down . . . 
existing general principles of substantive unconscion-
ability” in its decision in Sonic II. (Cert. Pet., at 11, 
and 29-33.) Contrary to Sonic’s contention, there is a 
long history of California cases addressing uncon-
scionability as a defense to contract enforcement that 
have applied the “unreasonably one-sided” standard, 
rather than the “shock the conscience” standard. 
Sonic II provides an extensive list of California cases 
going back for several decades which did not use the 
“shocks the conscience” formulation that Sonic con-
tends should be followed. These cases include A & M 
Produce Co. v. FMC Corp., 135 Cal.App.3d 473 (1982); 
Perdue v. Crocker National Bank, 38 Cal.3d 913 
(1985); Stirlen v. Supercuts, Inc., 51 Cal.App.4th 1519 
(1997); Armendariz v. Foundation Health Psychcare 
Services, Inc., 24 Cal.4th 83 (2000); Little v. Auto 
Steigler, Inc., 29 Cal.4th 1064 (2003); Martinez v. 
Master Protection Corp., 118 Cal.App.4th 107 (2004); 
Olvera v. El Pollo Loco, Inc., 173 Cal.Ap.4th 447 
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(2009); Zullo v. Superior Court, 197 Cal.App.4th 477 
(2011), as well as Ellis v. McKinnon Broadcasting Co., 
18 Cal.App.4th 1796 (1993) (not mentioned in Sonic 
II). Some of these cases involve arbitration agree-
ments, others do not. It is for this reason that Justice 
Corrigan (one the dissenters in Sonic I, who joined 
with the 5-2 majority in Sonic II) stated, in her con-
curring opinion, “[O]ur decision today does not require 
trial courts to adopt a new procedure or analytical 
approach when an unconscionability defense concerns 
an arbitration provision in an employment contract.” 
Sonic II, 57 Cal.4th at 1173. Sonic is thus simply 
wrong in asserting that Sonic II “invent[ed]” a new 
unconscionability test. But even if it were correct, a 
state’s linguistic formulation of its unconscionability 
test is no business of this Court’s because it does 
not raise any federal question within this Court’s 
jurisdiction. 

 This Court, in Concepcion, described California’s 
unconscionability doctrine without even a mention of 
the “shock the conscience” formulation. Citing Cal. 
Civil Code § 1670.5, this Court explained that 
“[u]nder California law, courts may refuse to enforce 
any contract found ‘to have been unconscionable at 
the time it was made,’ or may ‘limit the application of 
any unconscionable clause.’ ” Concepcion, 131 S.Ct. at 
1746. This Court also noted: “A finding of uncon-
scionability requires a procedural and a substantive 
element, the former focusing on ‘oppression’ or ‘sur-
prise’ due to unequal bargaining power, the latter on 
‘overly harsh’ or ‘one-sided’ results.” Id. (emphasis 
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added). That is, in fact, the correct California stan-
dard. But whether it is or not, articulation of that 
state law standard is solely for the state courts to 
determine, not this Court.5 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons the petition for writ of 
certiorari should be denied. 

Respectfully submitted, 

MILES E. LOCKER 
 Counsel of Record 
LOCKER FOLBERG LLP 
71 Stevenson Street, Suite 422 
San Francisco, CA 94105 
(415) 962-1626 
mlocker@lockerfolberg.com 

Attorneys for Respondent 

May 1, 2014 

 
 5 Indeed, an order for supplemental briefing has been 
issued in a case now pending before the California Supreme 
Court, Sanchez v. Valencia Holding Co. (Case No. S199119), 
reflecting that Court’s interest in further clarifying the formula-
tion(s) of the unconscionability test under California law. See 
Case Docket, Entry Dated February 19, 2014, California Su-
preme Court website at http://appellatecases.courtinfo.ca.gov/ 
search/case/dockets.cfm?dist=0&doc_id=2001577&doc_no=S199119.  
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 SUPERIOR COURT OF  
THE STATE OF CALIFORNIA 

 MUNICIPAL COURT OF 
THE STATE OF CALIFORNIA 

 JUSTICE COURT OF  
THE STATE OF CALIFORNIA 

COUNTY OF Los Angeles 

Central JUDICIAL DISTRICT 

 
 
 
 
(Filed Sep. 19, 2011)

PLAINTIFF 
Frank B. Moreno 

 

DEFENDANT 
Sonic-Calabasas A, Inc. 

 

NOTICE OF APPEAL 
COURT NUMBER

BS133842 

 
NOTICE OF APPEAL of the Order, Decision or award 
of the Labor Commissioner in State Case Number 17-
43424 CJ 

Dated September 1, 2011 and served upon the under-
signed appellant, 

Sonic-Calabasas A, Inc., c/o Fine, Boggs & Per-
kins LLP 

on September 2, 2011, is given and filed pursuant to 
Labor Code Section 98.2. 

NOTE: An undertaking in the amount of 
$1,765.16 has been filed with the Superior 
Court in connection with this appeal. 
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Appellant attached as Exhibit “A” a copy of the 
Order, Decision or Award appealed and requests that 
the Clerk of the Court set the cause for hearing 
before the above-entitled court, where it shall be 
heard de novo in accordance with Labor Code Section 
98.2, and that the Clerk of the Court give Notice of 
time, date and place of the new trial to each of the 
following parties and the Labor Commissioner’s
office at the places listed below. Appellant certifies 
that a copy of this Notice of Appeal has been served 
upon the Labor Commissioner and a copy has been 
mailed to the Respondent, as shown below. 

NOTE: Pursuant to the pre-dispute agreement 
to binding arbitration, and pursuant to Sonic-
Calabasas A, Inc. v. Moreno ((2011) 51 Cal.4th 
659), this de novo review must proceed in 
binding arbitration under the Federal Arbitra-
tion Act. 

APPELLANT (OR ATTORNEY) (NAME, ADDRESS, TELEPHONE

NUMBER) 

John P. Boggs/David J. Reese/David A. Hosilyk –
 Fine, Boggs & Perkins LLP  
330 Golden Shore, Suite 410 
Long Beach, CA 90802 (562) 366-0861 

OFFICE OF THE LABOR COMMISSIONER (ADDRESS AND

TELEPHONE NUMBER) 

STATE LABOR COMMISSIONER 
Department of Industrial Relations/ 
 DLSE (818) 901-5315  
6150 Van Nuys Blvd., Room 206,  
Van Nuys, CA 91401 
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RESPONDENT (OR ATTORNEY) (NAME. ADDRESS, TELE-

PHONE NUMBER) 

Miles Locker/Rachel Folberg-Locker Folberg  
235 Montgomery Street, Suite 835 
San Francisco, CA 94104 (415) 962-1626 

Dated 
September 16, 2011 /s/ David Reese                    
  Signature of Appellant 
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LABOR COMMISSIONER, 
STATE OF CALIFORNIA 
Department of  
 Industrial Relations 
Division of Labor  
 Standards Enforcement 
6150 Van Nuys Boulevard,  
 Room 206 
Van Nuys, CA 91401 
Tel: (818) 901-5315 
Fax: (818) 901-5307 

For Court Use Only:

 

Plaintiff 
 FRANK B. MORENO 

Court Number

Defendant SONIC-CALABASAS A, INC.

State Class Number 
17 - 43424  CJ 

ORDER, DECISION 
OR AWARD OF THE  
LABOR COMMISSIONER 

 
1. The above-entitled matter came on for hearing 
before the Labor Commissioner of the State of Cali-
fornia as follows: 

 DATE: August 30, 2011  CONTINUED TO 

 CITY: 6150 Van Nuys Boulevard, Room 206 
Van Nuys, CA 91401 

2. IT IS ORDERED THAT: Plaintiff recover from 
Defendant. 

$  
for wages (with lawful deduc-
tions) 

$  Reimbursable business expenses 

$ 0.00
for interest pursuant to Labor Code 
Section 98.1  
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$ 1,765.16

for additional wages accrued pursu-
ant to Labor Code Section 203 as a 
penalty and that same shall not be 
subject to payroll or other deductions.

$  
for recovery on dishonored payroll 
check 

$  other compensation(specify) 
$ 1,765.16 TOTAL AMOUNT OF AWARD 

 
3. The herein Order, Decision or Award is based 
upon the Findings of Fact, Legal Analysis and Con-
clusions attached hereto and incorporated herein by 
reference. 

4. The parties herein are notified and advised that 
this Order, Decision or Award of the Labor Commis-
sioner shall become final and enforceable as a judg-
ment in a court of law unless either or both parties 
exercise their right to appeal to the appropriate 
court* within ten (10) days, of service of this docu-
ment. Service of this document can be accomplished 
either by first class mail or by personal delivery and 
is effective upon mailing or at the time of personal 
delivery. If service on the parties is made by mail, the 
ten (10) day appeal period shall be extended by five 
(5) days. For parties served outside of California, the 
period of extension is longer (See Code of Civil Proce-
dure Section 1013). In case of appeal, the necessary 
filing fee must be paid by the appellant and appellant 
must, immediately upon filing an appeal with the 
appropriate court, serve a copy of the appeal request 
upon the Labor Commissioner. If an appeal is filed by 
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a corporation, a non-lawyer agent of the corporation 
may file the Notice of Appeal with the appropriate 
court, but the corporation must be represented in any 
subsequent trial by an attorney, licensed to practice 
in the State of California, Labor Code Section 98.2(b) 
provides that if the parties seeking review by filing 
an appeal to the court are unsuccessful in such ap-
peal, the court shall determine the costs and reason-
able attorney’s fees incurred by the other party to the 
appeal and assess such amount as a cost upon the 
party filing the appeal. PLEASE TAKE NOTICE: 
Labor Code Section 98.2(b) requires that as a condi-
tion to filing an appeal of an Order, Decision or Award 
of the Labor Commissioner, the employer shall first 
post a bond or undertaking with the court in the 
amount of the ODA; and the employer shall provide 
written notice to the other parties and the Labor 
Commissioner of the posting of the undertaking. 
Labor Code Section 98.2(b) also requires the under-
taking contain other specific conditions for distribu-
tion under the bond. 

*Los Angeles County  
 Superior Court   

Northwest District – 
 Van Nuys  
 Courthouse 

 LABOR COMMISSIONER, 
STATE OF CALIFORNIA 

6230 Sylmar Avenue BY: /s/ Monie Netikosol
Van Nuys, CA 91401  Monie Netikosol 

HEARING OFFICER 
 
DATED: September 1, 2011 
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APPEAL BOND REQUIREMENT 
FOR EMPLOYERS 

PLEASE TAKE NOTICE that the Labor Code 
Section 98.2(b) requires that when an employer 
files an appeal of an Order, Decision or Award 
of the Labor Commissioner, the employer shall 
post a bond or undertaking with the court in 
the amount of the ODA and the employer shall 
provide written notice to the other parties and 
the Labor Commissioner of the undertaking.  

 Labor Code Section 98.2(b) also requires 
that the bond contains certain other conditions. 
A copy of that subsection follows: 

98.2 Employee complaints; Appeal; Satisfaction 
of Judgment 

 Subsection (b) Whenever an employer files an 
appeal pursuant to this section, the employer shall 
post an undertaking with the reviewing court in the 
amount of the order, decision or award. The under-
taking shall consist of an appeal bond issued by a 
licensed surety or a cash deposit with the court in the 
amount of the order, decision or award. The employer 
shall provide written notification to the other parties 
and the Labor Commissioner of the posting of the 
undertaking. The undertaking shall be on the condi-
tion that, if any judgment is entered in favor of the 
employee, the employer shall pay the amount owed 
pursuant to the judgment, and if the appeal is with-
drawn or dismissed without entry of judgment, the 
employer shall pay the amount owed pursuant to the 
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order, decision or award of the Labor Commissioner 
unless the parties have executed a settlement agree-
ment for payment of some other amount, in which 
case the employer shall pay the amount that the 
employer is obligated to pay under the terms of the 
settlement agreement. If the employer fails to pay the 
amount owed within 10, days. of entry of the judg-
ment, dismissal, or withdrawn of the appeal, or the 
execution of a settlement agreement, a portion of the 
undertaking equal to the amount owed, or the entire 
undertaking if the amount owed exceeds the under-
taking, shall be forfeited to the employee. 

 
  



App. 9 

 

BEFORE THE LABOR COMMISSIONER  

OF THE STATE OF CALIFORNIA 
 
Frank R. Moreno 

      Plaintiff, 

Vs. 

Sonic-Calabasas A, Inc. 

      Defendant, 

) 
) 
) 
) 
) 
) 
) 

Case No. 17-43424 CJ

ORDER, DECISION, 
OR AWARD OF  
THE LABOR  
COMMISSIONER 

 
BACKGROUND 

 Plaintiff filed an initial claim with the Labor 
Commissioner’s office on 8/16/06. The complaint 
raises the following allegations: 

1. Unpaid vacation wages earned from 7/15/02 
to 7/15/06 for 24.25 days at $441.29 per day, 
claiming $10,701.28. 

2. Interest pursuant to Labor Code Section 
98.1. 

3. Waiting time penalties pursuant to Labor 
Code Section 203. 

 A hearing was conducted in Van Nuys, California 
on 8/30/11 before the undersigned Hearing Officer 
designated by the Labor Commissioner to hear this 
matter. Plaintiff appeared and was represented by 
Miles E. Locker, attorney at law. David J. Reese, 
attorney at law and John P. Boggs, attorney at law, 
appeared for the Defendant. Eric Sauls, Business 
Manager, appeared as Defendant’s witness. 
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 Due consideration having been given to the 
testimony, documentary evidence, and arguments 
presented, the Labor Commissioner hereby adopts 
the following Order, Decision or Award. 

 
FINDINGS OF FACT 

1.  Plaintiff was employed by Defendant 
under the terms of a written agreement to 
perform personal services, as Parts Manager, 
at the promised rate of pay of $441.29 per 
day. His employment began in July 2002, 
and ended on 7/15/06. There is a dispute 
whether Plaintiff provided a 72 hour-notice 
prior to his quitting. Plaintiff contended he 
gave an approximately 1 week verbal notice 
to his supervisor Mike Bell. Plaintiff also 
stated in his 8/9/06 letter to Mike Bell 
(Plaintiff ’s Exhibit 5) that “I gave notice of 
my intent to resign on July 10, 2006.” De-
fendant failed to provide any reliable evi-
dence to support its position. Consequently, 
it is determined that Plaintiff quite with at 
least a 72-hour prior notice on 7/15/06. 

2.  It is undisputed that Defendant took 
over the business from the previous owner in 
July 2002; and that Plaintiff was required to 
go through the normal employment process, 
including filling out an employment applica-
tion, and having a drug test, in order to start 
his employment with Defendant, even 
though his job duties and title remained the 
same. When the change in ownership took 
place, Plaintiff had 12 years of seniority with 
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the previous owner. Plaintiff testified that 
Defendant’s Human Resources Liaison Vick-
ie Sylvia informed him at a meeting during 
the transition period that he would maintain 
his 12-year seniority with Defendant. As a 
result, Plaintiff argued that he earned 15 
days of vacation per year, according to De-
fendant’s 2001 handbook, which would be a 
total of 60 days from July 2002 to July 2006. 
Since he used 14 days of vacation during 
such period and was paid 21.75 days after 
his resignation, he asserted that he is still 
owed a balance of 24.25 days, but Defendant 
has failed to pay him, to date. 

3.  Plaintiff maintained that he never re-
ceived Defendant’s 2004 hand book, which 
contains a 15 day cap vacation policy, nor did 
he receive a single page addendum to the 
2001 handbook, which includes the same 
language concerning the cap. He stated that 
Defendant sent him the 2004 handbook with 
his final commission check in early August 
2006. 

4.  Plaintiff testified that he received the 
21.75-day vacation payout check dated 
7/17/06 (Plaintiff ’s Exhibit 4) by mail around 
7/19/06. The undersigned hearing officer 
finds said estimated receipt date reasonable, 
thus concludes that Plaintiff received the 
7/17/06 vacation payout check on 7/19/06. 

5.  Defendant’s representative argued that 
Defendant’s written vacation policy was clear 
and unambiguous; and that as Parts Manager, 
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Plaintiff not only would have received the 
2004 handbook, but would have also been re-
sponsible for distributing them to his em-
ployees. Defendant’s representative further 
contended that it would not have made any 
logical sense for Plaintiff to start off as a new 
employee with 12-year seniority. Moreover, 
Plaintiff presented no evidence to prove the 
hearsay verbal grandfather clause. 

6.  There is no dispute that both 2001 and 
2004 handbooks contained the same vacation 
accrual rates. Defendant’s representative 
maintained that Plaintiff would have ac-
crued 35.75 days based on either handbook, 
according to the following breakdown: 0 day 
in 2002 + 10 days in 2003 + 10 days in 2004 
+ 10 days in 2005 + about 5.75 days in 2006. 
Since Plaintiff took 14 days of vacation dur-
ing such period, his vacation balance at res-
ignation was 21.75 days, which he was paid 
on 7/17/06. Defendant’s representative as-
serted that Defendant paid Plaintiff 6.75 
days above the cap, against its own policy, in 
good faith. 

7.  Further, Plaintiff argued that regardless 
of the vacation claim, he would still be enti-
tled to waiting time penalties pursuant to 
Labor Code Section 203 since Defendant did 
not issue his final commission check until 
8/9/06, and he received such check through 
DHL delivery around 8/10/06. 

8.  It is undisputed that Plaintiff received a 
$3,500.00 semimonthly draw against his 
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commission; and that he was properly paid 
his draw at resignation on 7/15/06. Plaintiff 
contended that his commissions were paid in 
the exact same manner as those of his com-
missioned parts employees based on the 
Parts Department gross profit (sale price 
minus parts cost). The Department also ran 
a gross profit report on a daily basis (Daily 
Document); hence his commission was calcu-
lable at the time of his resignation. 

9.  Defendant’s representative argued that 
Plaintiff was paid the commissions based on 
the Parts Department monthly profit shown 
on Defendant’s approved monthly financial 
statement, as per the Compensation Pro-
gram received and signed by Plaintiff on 
5/12/06 and the Addendum received in June 
2006 (Defendant’s Exhibit A). Defendant’s 
representative asserted that said written 
contract clearly states that the earned com-
missions may be adjusted for returns, 
chargebacks and other reasons. 

10.  Although admitted he signed the com-
pensation agreement, Plaintiff maintained 
that his commissions would be based on the 
Department’s gross profit without any addi-
tional adjustments. Responding to the un-
dersigned hearing officer’s questions, 
Plaintiff initially stated that the parts cus-
tomers generally paid by cash or cash equiv-
alents at the time of purchase, yet 
subsequently acknowledged that wholesale 
customers (i.e. body shops) were given until 
the 15th of the following month to make 
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payments. Under cross examination, Plain-
tiff further admitted that the Parts Depart-
ment also provided parts to the internal 
Sales Department for items given to custom-
ers (i.e. new floor mats), and to the Service 
Department for both regular and warranty 
jobs. Plaintiff testified that the Parts De-
partment would not be reimbursed for a re-
pair job until completion; and that it could 
take about 7 days to be paid on a warranty 
job, Plaintiff also acknowledged that the 
wholesales and warranty sales accounted for 
about 50% of the Department’s total sales. 

11.  It is notable that Plaintiff testified that 
all commissioned parts employees, including 
Plaintiff, were paid based on the monthly fi-
nancial statement, yet also provided contra-
dictory testimony stating that his parts 
employees’ commissions were paid based on 
the daily gross profit document, as stated 
above, and therefore easily calculable at 
termination. 

12.  Plaintiff ’s testimony was inconsistent 
throughout the hearing; and hence raises 
questions concerning his credibility. Fur-
thermore, Plaintiff testified that the grand-
father clause was verbally promised by 
Defendant but produced no conclusive and 
persuasive evidence to support his position. 
In addition, Plaintiff conceded that he re-
ceived a vacation payout from the previous 
owner for all accrued vacation at the time of 
ownership change. Plaintiff also had to reap-
ply for the job with Defendant and went 
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through the normal employment process. 
Consequently, the undersigned hearing of-
ficer is persuaded that Plaintiff was consid-
ered Defendant’s new employee at takeover 
in July 2002; and that no seniority was car-
ried over. Therefore, Plaintiff ’s accrued vaca-
tion was calculated and paid correctly based 
on both the 2001 and 2004 handbooks. 

13.  Plaintiff ’s testimony concerning the 
commission is less than forthcoming. The 
undersigned hearing officer is unconvinced 
that Plaintiff, a long term Parts Manager, 
who admitted he received and signed the 
Compensation Agreement on 5/12/06, then 
tendered his resignation because of the un-
favorable terms, and subsequently rescinded 
the resignation due to the June 2006 con-
tract addendum, would have absolutely no 
knowledge that his commission was based on 
the Parts Department profitability and thus 
would be affected by various adjustments 
stated in such contract. Furthermore, Plain-
tiff conceded that it could take up to 15 days 
to collect from wholesales customers and 7 
days to collect on warranty jobs, which indi-
cated that his commissions were most likely 
not calculable at resignation, especially when 
the wholesales plus warranty sales account-
ed for 50% of the Parts Department total 
sales. 
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LEGAL ANALYSIS 

1.  Plaintiff, as the party asserting the af-
firmative, has the burden of proof, including 
the initial burden of going forward and the 
burden of persuasion by a preponderance of 
the evidence. 

2.  California Evidence Code Section 140 
defines “evidence” as testimony, writings, 
Material objects, or other things presented to 
the senses that are offered to prove or dis-
prove a fact at issue. 

3.  “Preponderance of the evidence” means 
the evidence that, when weighed with that 
opposed to it, has more convincing force and 
the greater probability of truth. 

4.  Labor Code Section 227.3 provides in 
relevant part: “Unless otherwise provide by a 
collective bargaining agreement, whenever a 
contract of employment or employer policy 
provides for paid vacation, and an employee 
is terminated without having taken off his 
vested vacation time, all vested vacation 
shall be paid to him as wages at his final 
rate in accordance with such contract of em-
ployment or employer policy respecting eligi-
bility or time served. . . .” 

5.  The evidence supports a finding that 
Plaintiff was paid his accrued vacation cor-
rectly according to the Defendant’s policy. Ac-
cordingly, Plaintiffs claim for 24.25 days of 
unpaid vacation is hereby dismissed. 
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6.  Labor Code Section 202 provides that an 
employee not having a written contract for a 
definite period quits his or her employment, 
his or her wages shall become due and paya-
ble not later than 72 hours thereafter, unless 
the employee has given 72 hours previous 
notice of his or her intention to quit, in which 
case the employee is entitled to his or her 
wages at the time of quitting. Labor Code 
Section 203 provides that wages will contin-
ue as a penalty for a maximum of 30 days if 
an employer willfully fails to comply with 
this statutory requirement. 

7.  The term “willful” as used in Labor Code 
Section 203 does not require malice. It re-
quires only that the employer knew or 
should have known of the duty to act and 
failed to perform the act. 

8.  The evidence establishes that Plaintiff 
quit with at least a 72-hour prior notice on 
7/15/06; hence his final wages, including ac-
crued vacation, were due on 7/15/06. Howev-
er, Plaintiff did not receive the 7/17/06 
vacation payout check until 7/19/06. 

9.  Therefore, Plaintiff is awarded 4 days of 
waiting time penalties pursuant to Labor 
Code Section 203 at $441.29 per day, being 
$1,765.16. 

10.  Plaintiff also contended that since he did 
not receive the 8/9/06 final commission check 
until 8/10/06, he would be entitled to waiting 
time penalties through 8/10/06. 
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11.  California Code of Regulations Section 
13520 as contained in Chapter 6 of Title 8 
provides that a good faith dispute that any 
wages are due will preclude imposition of 
waiting time penalties under Section 203. A 
good faith dispute that any wages are due 
occurs when an employer presents a defense, 
based in law or in fact, which, if successful, 
would preclude any recovery on the part of 
the employee. The fact that the defense is ul-
timately unsuccessful will not preclude a 
finding that a good faith dispute did exist. 

12.  In the instant case, even though De-
fendant did not issue Plaintiff ’s final com-
mission check until 8/9/06, during the 
hearing, the Defendant presented a reasona-
ble defense which supported a good faith dis-
pute between the parties. Here, Plaintiff 
acknowledged that at least 50% of the Parts 
Department sales may not have been paid 
until 7 to 15 days after month-end. Moreover, 
the written compensation program received 
and signed by Plaintiff clearly indicated that 
Plaintiffs commission was based on the Parts 
Department monthly profit which subjected 
to various adjustments. As a result, it is rea-
sonable to conclude that Plaintiff ’s commis-
sion was not calculable at the time of his 
resignation; and that Defendant had to wait 
until the beginning of the following month to 
accurately calculate Plaintiff ’s commission. 

13.  Accordingly, additional penalties pursu-
ant to Labor Code Section 203 are not im-
posed. 
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CONCLUSION  

 For all of the reasons set forth above, IT IS 
HEREBY ORDERED that Defendant shall pay 
Plaintiff a total of $1,765.16 calculated as follows: 

 1. $1,765.16 in penalties pursuant to Labor 
Code Section 203 

Dated: September 1, 2011 /s/ Monie Netikosol
  Monie Netikosol, 

 Hearing Officer 
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STATE OF CALIFORNIA 
DEPARTMENT OF INDUSTRIAL RELATIONS  

DIVISION OF LABOR  
STANDARDS ENFORCEMENT 

CERTIFICATION OF SERVICE BY MAIL 
(C.C.P. 1013A) OR CERTIFIED MAIL 

I, Sharon Daniels, do hereby certify that I am a 
resident of or employed in the County of Los Angeles, 
over 18 years of age, not a party to the within action, 
and that I am employed at and my business address 
is: 

LABOR COMMISSIONER,  
STATE OF CALIFORNIA  

6150 Van Nuys Boulevard, Room 206  
Van Nuys, CA 91401 

Tel: (818) 901-5315 Fax: (818) 901-5307 

I am readily familiar with the business practice of my 
place of business for collection and processing of 
correspondence for mailing with the United States 
Postal Service. Correspondence so collected and 
processed is deposited with the United States Postal 
Service that same day in the ordinary course of 
business. 

On September 02, 2011, at my place of busi-
ness, a copy of the following document(s): 

Order, Decision, or Award 

was(were) placed for deposit in the United 
States Postal Service in a sealed envelope, by 
first class mail, with postage fully prepaid, 
addressed to: 
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NOTICE TO: FINE BOGGS PERKINS, LLP  
 Attn: John Boggs 
 80 Stone Pine Road – #210  
 Half Moon Bay, CA 94019 

and that envelope was placed for collection 
and mailing on that date following ordinary 
business practices. 

I certify under penalty of perjury that  
the foregoing is true and correct. 

Executed on: September 02, 2011 at Van 
Nuys, California 

STATE CASE NUMBER: 17 - 43424 CJ 

 /s/ SD
  Sharon Daniels
 

 


