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QUESTION PRESENTED

Whether the United States Environmental
Protection Agency exceeded its limited authority
under the Clean Air|Act to review regional haze
state implementation plans where it  has
supplanted state determinations with direct federal
standards that refle¢t EPA’s| own preferences in
contravention of the ¢ooperative federalism regime
created by Congress.
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quarters of both U.S. and North American steel
capacity. Members include ompanies operating
taconite processing |plants in Minnesota and
Michigan that are rurrently  challenging EPA’s
regional haze rules in| those states before the Court
of Appeals for the Eighth Circuit. The Oklahoma
and North Dakota cdses raise fundamental issues
of EPA’s authority to| review state implementation
plans (“SIPs”) that impact AISI members across the
nation. ‘

IECA is an association of manufacturing
companies with $1.0|trillion in annual sales, over
1,500 facilities nationwide, a d with more than 1.4
million  employees| worldwide. Membership
represents a diverse set of |industries including:
chemical, plastics, ste¢el, iron ore, aluminum, paper,
food processing, fertilizer, insulation, glass,
industrial  gases, | pharmaceutical, building
products, brewing, independent oil refining, and
cement.

NAM is the largest | manufacturing
association in the | United | States, representing
small and large manufacturers in every industrial
sector and in all 50 states. Manufacturing employs
nearly 12 million men and women, contributes
more than $1.8 trillion tp the U.S. economy
annually, has the largest eclonomi: impact of any
major sector and acgounts for two-thirds of private-
sector research anfd development. NAM is the
powerful voice of the man facturing community

and the leading advocate fojic a policy agenda that
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been involved in similar litigation regarding EPA’s
failure to comply with the cooperative federalism

mandates embedded

in the Clean Air Act. As such,

NMA and its members are| keenly interested in
ensuring that the EPA does| not exceed its Clean
Air Act authority in disapproving validly issued
state plans to the defriment of NMA’s members.

PCA represents 26 U.S. cement companies
operating 79 manufacturing plants in 34 states,

with distribution centers in all 50
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nearly every Congressional district. PCA members
account for approximately 73% of domestic cement-

making capacity.




SUMMARY QF THE ARGUMENT

The decisions below raise cri

tical issues of

national significance because they erode Congress’
fundamental allocation of power under the Clean

Air Act. As confirmed by this Cou
Congress purposely |limited EPA’s

rt’s precedent,
authority by

ensuring that air pollution concerns are “the

primary responsibility of | state
governments.” 42 U.S.C. § 7401(a)
Clean Air Act grants States

s and local
(3). Thus, the
the primary

responsibility for making air quality decisions and

limits EPA to the secondary

function of

determining whethey those state plans are “based
on a reasoned analysis.” Alaska Dep't of Enutl.

Conservation v. EPA, 540

.S. 461, 490 (2004).

EPA’s obligation to defer to state policy decisions 18

haze

at its apex in the pregional

context, which

involves aesthetic toncerns| Congress expressly
decided should be addressed fas determined by the
State[s]” after weighing economic and other factors.

42 U.S.C. § 7491(b)(2).

g

The Oklahoma and |North

Dakota cases

reflect a growing pattern pof disregard for the
statutory limits on EPA’s review authority. Indeed,

EPA recently supplanted thirteen

state regional

haze plans with dinect fede al rules imposing its
own preferences. $uch actions undermine the
federal-state balance of power struck by Congress.
Given the looming prospect‘ of hundreds of state
regional haze submissions  over the next half-

century, this Court’s immediate

intervention 1s
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added)); see also Unign Elec. Co. v. EPA, 427 U.S.
246, 250 (1976). EPA has “no uthority to question
the wisdom of a State’s choices of emission
limitations if they are|part of a plan which satisfies
the [Act’s] standards|” Train |v. Natural Res. Def.
Council, Inc., 421 U.$. 60, 79/ (1975). Rather, EPA
must defer to the State’s findings so long as they
are “based on a reagoned analysis” Alaska, 540
U.S. at 490. 1

EPA’s obligatipn to defer to the states 1s
particularly pronounced in the |regional haze
context, where Congtess placed extra emphasis on
the primary role of gtates. Congress directed EPA
to “provide guidelines to the so that states,
not EPA, could develop SIPs to implement the
program. 42 U.S.C. § 7491(b)(1) (emphasis added).
Congress also made clear that states, not EPA,
were responsible for deciding which sources
contributed to visibility impairment|and identifying
the best available rdtrofit technology (‘BART”) for
each of those sourcds. See 42 U.S.C. § 7491(b)(2)
(repeatedly using the phrase ‘as determined by the
State[s]”). EPA’s rolg in the egional haze program
is limited to reviewing plans to ensure they contain
measures deemed “nhecessary to make reasonable
progress toward meeting he national visibility
goal. Id.

The legislative history confirms that this
emphasis on state pyimacy was intentional:

\
Mr. McClure Underg the conference
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statutory guides and the state administrative
record.” Id. at 494. If EPA must meet that standard
in the BACT permitting cantext addressed 1in
Alaska, then at least as much 1s required where the
statute expressly instructs |that regional haze
decisions are to be “determined by the State[s].” 42
U.S.C. § 7491(b)(2).

Accordingly, review by this Court 1s
warranted to resolve the conflicts created by the
decisions below. ‘

B. EPA’s Disregard |of the Statutory
Limits on |Its Regional Haze SIP
Review Authority Creates Substantial
Uncertainty,.

The Oklahoma and North Dgkota decisions
are just two examples of EPA overstepping its
limited regional haze SIP review authority. EPA
has now supplanted| regional haze determinations
: in thirteen states with direct ederal requirements.?
Eleven of these actions have been challenged in

2 77 Fed. Reg. 72,512 (Dec. 5, 2012) (Arizona): 77 Fed. Reg.
14,604 (Mar. 12, 2012 (Arkansas); 77 Fed. Reg. 39,425
(July 3, 2012) (Louisiang); 77 Fed.|Reg. 71,533 (Dec. 3, 2012)
(Michigan); 78 Fed. Reg. 8,706 (Feb. 6, 2013) (Minnesota and
Michigan); 77 Fed. Reg. 40,150 (July 6. 2012) (Nebraska); 77
Fed. Reg. 50,936 (Aug| 23, 2012) (Nevada); 76 Fed. Reg.
52,388 (Aug. 22, 2011) (New Mexico); 77 Fed. Reg. 51,915
(Aug. 28, 2012) (New York); 77 Fed. Reg. 20,894 (Apr. 6, 2012)
(North Dakota); 76 Hed. Reg.| 81,728 (Dec. 28, 2011)
(Oklahoma); 77 Fed. Rdg. 74,355|(Dec. 14, 2012) (Utah); 79
Fed. Reg. 5,032 (Jan. 30 2014) (W ioming)
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Minnesota and Michigan each submitted SIPs that
reflected years of effort with land managers,
industry, and environmental groups. Those
submissions contained thousands | of pages of
supporting analysis and reflected both states’ best
technical judgment.*

EPA disregarded both submissions for years,

and then abruptly proposed FIPs in August 2012,

only generically stating that “Michigan and

Minnesota failed to| adequately establish BART

limits for its subject taconite ore processing

facilities.” 77 Fed. Reg. 49,308, 49,310 (Aug. 15,
9012). EPA identified no flaws in the states
analyses and offered no explanation for rejecting
' the states’ conclusions.? Such| actions flaunt EPA’s
obligation to defer to state regional haze
determinations and exceed the statutory limits on
EPA’s FIP authority| which exists to fill identified
“gaps” in SIP submigsions. See 42 U.S.C. § 7410(c);
42 U.S.C. §7602(y)| This is not what Congress
envisioned and contradicts the principles of
cooperative federalism established in the Clean Air

Act.
|

|
4 These state sublmissions | can | be viewed at

http://www.regulations.gpv, EP ‘-ROB-OAR-ZO10-0037—0002
and EPA-R05-OAR-2010:0954-0002.

5 Only after EPA finalized the FIPs for both states did EPA
: propose, for the first time, the reasons it believed the SIPs
were inadequate. See [18 Fed. Reg. 8,478 (Feb. 6, 2013)
(finalizing the FIPs); 78 Fed. Reg. 8706 (Feb. 6, 2013)
(proposing disapproval of the SIPs).
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means that EPA w
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§ 7410(k)(3); see als¢ Luminant Generation Co.,
L.L.C. v. EPA, 675 F.3d 917, 921 (5th Cir. 2012)
(“The Act confines EPA to thi ministerial function
of reviewing SIPs fqr consistency with the Act’s
requirements.”). i

If left to stand, the %klahorna and North

Dakota decisions will threaten the dozens of state
rules that follow every NAAQS revision. EPA has
already demonstrated its inclination to override
these rules with its| own policy choices and was
recently reprimanded by the Fifth Circuit for
disapproving a SIP “based on |its purported
nonconformity with three extra-statutory standards
that the EPA created out of whole cloth.” Luminant
Generation Co., L.L.C., 675 F.3d at/932. Litigation
over NAAQS disapprovals is| not uncommon® and
will only become more prevalent if| Oklahoma and
North Dakota are left in place to encourage EPA to
continue exceeding the limits of its authority.

EPA’s aggressive second-guessing of state
decisions also has tioublesome implications in the
permitting context.| Source that modify their
facilities in a way that increases emissions beyond
certain thresholds must first obtain permits under
the new source review program. 42 U.S.C.
§ 7475(a). For sources located in areas that meet all
NAAQS, the permits must require installation of

6 See, e.g., ArcelorMittall Burns H#zrbor LLC v. EPA, No. 14-
1412 (7th Cir., filed Fep. 25, 2014); Texas v. EPA, No. 12-
60128 (5th Cir., filed Feb. 23, 2012*}; Ohio 1. EPA, No. 11-3988
(6th Cir., filed Sept. 9, 2011).
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requirements that ignore cutlcal on-the-ground
realities. EPA’s recent regmﬁal haze FIPs are a
prime example. In the Oklahoma FIP, EPA based
an entire analysis on controls that were too small
for the units they were supposed to address. See
Okla. Pet. at 13. Similarly, in its Minnesota and
Michigan FIPs, EPA |erroneously assumed that its
preferred technology| could be installed at every
taconite furnace regdrdless of fundamental design
differences and that,|once installed, every furnace
would achieve the exact same reductions at the
exact same cost without unin ended| environmental
consequences or buginess impacts. The states of
Minnesota and Michigan knew better based on
years of experience with the industry.

EPA’s inferipr understanding of the
individual facilities |involved and jts inability to
balance the competing policy concerns that states
know best illustrate why Congress limited EPA to a
secondary role in |air quality planning. These
concerns equally shqw why this Court should take
action to preserve that division of authority.

2. EPA’s [Interference with State
Regulatory Efforts Has Grave Real-
World Consequences.

As Oklahomal and North Dakota exemplify,
regional haze and other air quality planning rules
have enormous operational and financial impacts
on those who must domply. While the direct impact
of such “bet the company’*i decigions cannot be
overstated, EPA’s refusal to defer to state air policy
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EPA’s authority to disapprove state plans under
the Clean Air Act's cooperative federalism
mandate. This issue arises again and again across
several air prograrﬁs, from NAAQS implementation
to permitting to regional haze. Without action by
this Court, the pattefn of unworkable uncertainty
and needless delay will continue indefinitely at the
expense of the environment and the economy.

CONCLUSION

For these reaspns, amici respectfully request
that the petitions for writ of| certiorari be granted
and the judgments b¢low reversed.

Respectfully submitted,
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