
Nos. 13-921 & 13-940

In the

gtapreme Court of $e Winitzb &tat**

State of Oklahoma, et d,
Petitioners,

v.

United States Environmental
Protection Agency, et al,

Respondents.

State of North Dakota
^etitione^

v.

United States Environmental
Protection Agency, et al,

Respondents.

M i' r-J

On Petition for a Writ of Certiorari t<^ the
United States Court ofAppeals

for the Tenth and Eighth Circuits

BRIEF OF AMERICAN IRON AND STEEL
INSTITUTE, INDUSTRIAL ENERGY

CONSUMERS OF AMERICA, NATIONAL
ASSOCIATION OF MANUFACTURERS,

NATIONAL MINING ASSOCIATION, AND
PORTLAND CEMENT ASSOCIATION AS

AMICI CURIAE IN SUPPORT OF PETITIONEES

Pierre H. Bergeron
Squire Sanders (US) LLP
1200 19th Street, NW
Suite 300
Washington, D.C. 20036
(202) 626-6600
pierre.bergeron®

squiresanders.com

ALLEN A. KACENJAR
Counsel ofRecord

KatyM. Franz
Squire Sanders i^JS) LLP
4900 KoyTower
127 Public Square
Cleveland, OH 44114-1304
(216) 479-8500
allen.k£Lcenjar@

squire sanders.com

•J -V

WILSON-EPES PrintingCo.,Inc. - (202) 789-0096 - Washington, D. C.200(12



QUESTION PRESENTED

Whether the

Protection Agency
under the Clean Air
state implementation
supplanted state
standards that reflect
contravention of the
created by Congress.

United States
ded its

Act to teview

plaris

Ernvironmental

limited authority
regional haze

re it has

direct federal
preferences in

Cooperative federalism regime

excee

determinations
EPA's

when

with

own



11

TAm.F, OF CONTENTS

Page

INTEREST OF THE AMICI

SUMMARY OF THE ARGUM

ARGUMENT,

INT.

I. This Court's
EPA from Usurpi
Clean Air Act Assili

Revielw Is Necessary
g the Primary r
gns to States

to Prevent

Role then

A. The Clean Air Act Limits EPA:
Authority, Particularly
Regional Haze Decision^

Regarding State

d of the
Haze SIP Review

Creates Substantia

B. EPA's Disregar
on Its Regiona
Authority
Uncertainty

Statutory Limits

II. EPA's Pattern of tixceedin
Act Review Authority Is a
of National Signitcance.

g Its Clean Air
Recurring Issue

A. The Scope ofEPA's Re^
Will Impact
Determinations

riew

Hundreds of Cle
Authority

Air Act

B. Allowing Stat^
Primary Role
Implementation

an

Nationwide

s to Pla^ Their
[s Critical to

of the Clean

Intended

Successful
Air Act....

1

4

.6

.6

.6

10

14

14

18



in

derstood

Sitjuated to
1. Congress Un|

Uniquely
Policy Decisions

States Are

Local

That

Make

2. EPA's Interne
Regulatory
World Consequences

CONCLUSION.

renee with State
Efforts H&s Gralve Real-

18

20

23



IV

TAttT.F, OF AUTHORITIES

Page(s)

Cases

Alaska Dep't of Envtl.
540 U.S. 461 (2004)

Conservation v EPA,
A, 7, 9, 12, 17

Growers Ass'n v. EPA
Cir. 2002)

American Corn
291 F.3d 1 (D.C.

Harbor L

Cir., filed
ArcelorMittal Burns

No. 14-1412 (7th
2014)

LCv.
Feb.

EPA,

25,

Arizona v. EPA,
No. 13-70366 (9th
2013)

Cir., filed Jan 31,

Inc. v. EPACliffs Natural Res:,
No. 13-1758 (8th 0ir., filed
2013)

Apr. z.

Luminant Generation
675 F.3d 917 (5th

Co. LLC v.
Cir. 2012) .

Martinez, et al. v. EPA
No. 11-9567 (10tl| Cir., fil$d Oct.
2011)

Louisiana Dep't ofEAvtl. Quality v. EPA,
No. 12-60672 (5th| Cir., filejd Septj. 4,
2012)

EPA

21,

9

16

10

11

10

.15, 16

11



Michigan v. EPA,
No. 13-2130 (8th C}r., filed May 21
2013)

Nebraska v. EPA,
No. 12-3084 (8th Cftr., filed Sept. 4
2012)

Nevada Power Co. v.
No. 12-73411 (9th
2013)

EPA,
Cir., closfed Ded. 4,

Neic Forfe v. United States,
505 U.S. 144 (1992)

Ohio v. EPA,
No. 11-3988 (6th (fir., filed
2011)

Sept. 9,

PPL Montana, LLC v
No. 12-73757 (9th
2012)

Texas v. EPA,
No. 12-60128 (5th

2012)

EPA,
Cir., fileU Nov

Cir., filed Feb

Train v. Natural Resources Defense
Council, Inc.,
421 U.S. 60 (1975)

Poiver Coop
1109 (D.N

, Inc.,
.D

16,

23,

U.S. v. Minnkota
831 F. Supp. 2d 201

10

11

11

8

16

11

16

7,9,19

.1) 17



Union Elec. Co. v. EPA
427 U.S. 246(1976)

Utah v. EPA,
No. 13-9535 (10th 0ii\, filed Mar. 21,
2013)

Statutes

42 U.S.C. § 7401

42 U.S.C. § 7407

42 U.S.C. § 7409

42 U.S.C. §7410

42 U.S.C. §7413

42 U.S.C. §7475

42 U.S.C. §7477......

42 U.S.C. § 7491

42 U.S.C. § 7602

Other Authorities

40 C.F.R. § 51.

40 C.F.R. § 51.308(f)

76 Fed. Reg. 52,388

76 Fed. Reg. 81,728

VI

300(b)(3)

id Ma

(Aug. 22, 2011)

;Dec. 28, 2011).

.6, 15

11

4,6

6

15

.6, 13, 15, 22

17

16

17

4,7,8,10

13

14

14

10

10



Vll

far. 12, 2J012).

r. 6, 2012)

uly 3, 2012)

uly 6, 2012)

ug. 15, 2012).

ug. 23, 2012),

ug. 28, 2012).

ec. 3, 2012).

ec. 5, 2012).

ec. 14, i012).

. 6, 2013).

6, 2013).

((Feb. 22, 2013).

an. 30, 2Q14).

3S. COMM. ON ENVT'l AND PUBLIC WpRKS,
95th Cong., ALegislative History of
the Clean Air Act Amendments of
1977, at 374-75 (Pomm. Print 1^79)

77 Fed. Reg. 14,604 (M

77 Fed. Reg. 20,894

77 Fed. Reg. 39,425 (J

77 Fed. Reg. 40,150 (J

77 Fed. Reg. 49,308

77 Fed. Reg. 50,936

77 Fed. Reg. 51,915

77 Fed. Reg. 71,533

77 Fed. Reg. 72,512

77 Fed. Reg. 74,355

78 Fed. Reg. 8,478

78 Fed. Reg. 8,706

78 Fed. Reg. 12,460

79 Fed. Reg. 5,032 (J

(Ap

(A-

(A

(A'

(1)

(D

0>

(Fsb

(Feb

H.R. REP. No. 95-56

omm.

, at 155 (1977)

10

.10, 16

10

10

13

10

10

10

10

10

..12, 13

..10, 13

18

10

8

8



The American

("AISI"), Industrial
("IECA"), National
("NAM"), National
and Portland
respectfully submit
support of
Oklahoma Industrial
Oklahoma Gas and
and Petitioner State
13-940.'

Iron ^nd S^eel Institute
of America

Manufacturers

ssociaftion ("NMA"),
("PCA")

afnici curiae in
Oklahoma,

and

No. 13-921,

Dakota in Case No.

Energy Consumers
Association of

Mining A:
Cement Association

this brie} as
Petitioners State

Energy
Electric in

of Northi

of

Consumers,

Case

INTEREST OF THE AMICI

AISI serve$

American steel industry
and advances the
as the preferred material
a lead role in the
new steels and
comprised of 23
integrated and electric
approximately 125
suppliers to or customers
AISI's member conjpanies

1 Pursuant to Rule 37.2
parties were provided w
file this brief. All partie
brief and written consents
accordance with Rule
for amici authored this
or entity other than the
any monetary contrib
of this brief.

as the voice

in trie pub
for steel in t

of choice,

development and
steelmaking technology,

niember companies
furnace

associate

of the

repr

<pf this
ith timely
3 have

are

6, the a
brief in its

amici and

utton to the

notice

nted

tyeing
ci rep

Entirety

their

conse

of the North
ic policy arena

he marketplace
AISI also plays

application of
AISI is

including
steelmakers, and

meijibers who are
steel industry.

esfent over three

Cou^rt, counsel of record for all
of the intention to

to the filing of this
ged herewith. In

esent that counsel
and that no person

representatives made
preparation or submission

led

3"



quarters of both U.S
capacity. Members
taconite processing
Michigan that are
regional haze rules in
of Appeals for the E
and North Dakota ca
of EPA's authority to
plans ("SIPs") that i
nation.

and North

nclude clomparnes
plants

currently
those states

ghth Circuit.
ses raise fun

review state

mjpact AISJI memb

American steel
operating

in Minnesota and
enging EPA's

before the Court
The Oklahoma

damental issues
plementation
ers across the

chalL

lmi

IECA is an

companies with $1.0
1,500 facilities
million employees
represents a diverse
chemical, plastics,
food processing,
industrial gases,
products, brewing,
cement.

association of manufacturing

in anrhial sales, over
more than 1.4

Membership
ies including:

aluminum, paper,

glass,
building

refining, and

trillion

nationwide, and with,
ldwide.

industtr
ore

wor

set of

iron

fertilizer,
phar

independent

steel
insulation,

maceutical

oil

NAM is tjhe largest
association in the
small and large
sector and in all 50
nearly 12 million
more than $1.8
annually, has the
major sector and
sector research
powerful voice of
and the leading ad^

trillion tj) the
lart

manufacturing

United Stated representing
manufacturers in every industrial

states. Manufacturing employs
men and women, contributes

U.S. economy

gest economic impact of any
acdounts for two-thirds of private-
ani development;. NAM is the

the manufacturing community
ocate fot a policy agenda that



helps manufacturers
and create jobs across

CO mpete

the

in the £
Unitbd Sta

lobal economy

;es.

NMA is a national trade association
members produce most of
and industrial and
membership also includes
and mineral process: ng machinery
transporters, financial and eijghieeijm
other businesses involved in
industries. NMA works with
and state regulatory officials tt) provide
and analyses on public poli

Aiherica'

agricultural
mariufactiir

the

Congiress

cies of

membership, and to promote policie
that foster the efficient and environjnentally
development and use of the country1
resources. NMA menjbers owi|i and
that are regulated
plans in various states. NMA
been involved in similar litig
failure to comply w^th the
mandates embedded
NMA and its members are
ensuring that the EPA does
Air Act authority i:i disap^r
state plans to the detriment

under state

and its

ation re

cooperati
in the C|ean Air

keenly
not

oving
NMA:

exceed

of

whose

i coal, metals,
minerals. Its

•ers of mining
and supplies,

g firms, and
nation's mining

and federal
information

concern to its
3 and practices

sound

s mineral

(bperate sources
implementation

members have

garding EPA's
ive federalism

Act. As such,

interested in

its Clean

validly issued
s members.

PCA represents
operating 79 manu
with distribution
nearly every Congre
account for a

making capacity

26 U

acturing
in

ssional

pproxiihately 78

ruent companies
s in 34 states,

States, servicing
. PCA members
mestic cement-

S. ce

plant
4*11 50
district

% of

centers

do



SUMMARY OF THE ^RGUMENT

The decisions below raise critical issues of
Congress'
the Clean

's precedent,
authority by

are "the

and local

)(3). Thus, the
the primary
decisions and

function of

s are "based

Dep't of Envtl.
490 (2004).
decisions is

context, which
ress expressly

mined by the
other factors.

national significance
fundamental allocation of poorer
Air Act. As confirmejd by thjs
Congress purposely
ensuring that air
primary responsibi
governments." 42 U
Clean Air Act
responsibility for ma
limits EPA to
determining whether those state
on a reasoned analysis." Alaska
Conservation v. EPA, 540 U.S.
EPA's obligation to d^fer to st|ate
at its apex in the
involves aesthetic
decided should be addressed "as
State[s]" after weighing econdmic
42 U.S.C. § 7491(b)(2)

because

limited

pollution

ity of
.S.C. §?401(a

;:*ants

ring air

they erode
ur.der

Court

EPA's

concerns

states

States

qualit;
the secondary

regional
concerns

The Oklahom\a
reflect a growing
statutory limits on
EPA recently supplanted thirteen
haze plans with
own preferences,
federal-state balanc^
Given the looming
regional haze submissions
century, this Courts immesdiate

and

pattern

plan

461

policy
haze

Cong
deter

and

North

of disi"

Dakota cases

egard for the
ity. Indeed,

state regional
s imposing its

undermine the

struck by Congress,
hundreds of state

the next half-
intervention is

EPA's review author

direct federal rulje
Such actions

of powetr
prospect of

over



warranted to avoid
federal power at the

a permanent
of the

expansion of

expense states.

Enabling EPA
with impunity
implications - par
ultimately comply
effort, states have ari
of the sources they re
better suited to craft
environmental goals
business impacts. As
are also uniquely
competing options
environmental,

to second-guess state rules
practical

who must

s of hands-on

understanding
insult, states are

will further

harmful

gnized, states
choose among

balance local

also

Bag

as

has

tic\|ilarly for industry
sed on

unparalleled
gulate. As a re
requirements

while

Congress rec^>
situated to

needed to

and other

serious

that

minimizing

economic interests.

If EPA can

reflecting local
federal power will
than engaging with
standards that EPA
interested parties
but to wait for EPA
opposite of what C
where states make
defer to them abseht
problem. These casejs
to reinforce the
Congress and
a way that will avert

ide

ge

override years of state-led efforts
insight, then its

-effeciuating. Rather
craft workable
as it prefers,

3ractical choice

s. That is the polar
intended - a system

and EPA must

unambiguous statutory
an excellent vehicle
balance struck by

Court's precedent in
of further litigation.

knowledge and
become self-

states

can

have

s m

ongress

ocal

an

present
fe&eral-sta

endorsed by th\s
decades

will

to help
overturn

little

landate

decisions



6

ARGUMENT

This Court's

Prevent EPA

Role the Clean

Review Is N

frbm Usurping
g

ecessary to

the Primary

Air Act A1ssignfe to States.

The Clean

Authority,
State Regional

Air 4ct
Particularly

Haze Decisions

Limits EPA's

Regarding

Congress
under the Clean Air
which "air pollution
pollution control . . .
States and local
§ 7401(a)(3); see alsc
State shall have th
assuring air quality
area comprising sucl(i
Act adopts a "cooper
which EPA sets

level, and each
implementation
standards in the
See 42 U.S.C. § 7410i

.'s authority
g a statute in

and air

responsibility of
42 U.S.C.

7407(a) ("Each
ibility for

entire geographic
The Clean Air

approach, in
at the federal

unique state
meet those

for its citizens.

purposely limited EPA
Act by fcreatm

prever.tion
the primary
governments

42 U.S

13

e

within

State

ative fedbralisrh:
broad standards

-C §
primajry re^ponsi

{he

state devises a

pkfn ("SIP") to
is bestway

("!
that

a)(2).

submits

rmmiing whether
re

a planOnce a state

limited to deter
the applicable statutory
U.S.C. § 7410(k)(3|)
requirements, the
approval. Id. ("[T]h
such submittal as
applicable requirements of this chabter

the

and

If a

(tlean Aifr Act
Administrator
whole

SIP

if it

EPA's role is

plan satisfies
gulatory criteria. 42

satisfies these
mandates EPA

shall approve
liieets all of the

(emphasis



Co. v. EPA, 427 U.S.
authority to question
Choices of emission
4 plan which satisfies
v. Natural Res. Def.
(1975). Rather, EPA

State's findings so long as they
alysis." Alaska, 540

added)); see also Unic
246, 250 (1976). EPA
the wisdom of a
limitations if they are
the [Act's] standards
Council, Inc., 421 U.
must defer to the
are "based on a rea

U.S. at 490.

n Elec.

has "no

State's

part of
' Train

. 60, 79

s

oned

EPA's

particularly
context, where Cong
the primary role of
to "provide guidelines
not EPA, could
program. 42 U.S.C
Congress also made
were responsible
contributed to visibil
the best available r

each of those sour

(repeatedly using the
State[s]"). EPA's ijole
is limited to reviewhj
measures deemed
progress toward
goal. Id.

an

obligation to detfer to
thepronounce

to

d in

ifess

tates.

to the

placed
Con

develop SIPs
$ 7491(b)(1)

clear that

lor deciding
ty impairment

ejtrofit tecnnolo
See

phrase
in the r

g plans
]|iecessarf

ces 42

meeting" the

the states is

regional haze
extra emphasis on

gress directed EPA
States" so that states,

to implement the
(emphasis added).
states, not EPA,

which sources

and identifying
^y ("BART") for

U.S.C. § 7491(b)(2)
'as determined by the
egional haze program

i;o ensure they contain
to make reasonable

national visibility

The legislative historjy
emphasis on state prjimacy

con:

whs inte

irms that this

ntional:

Mr. McClurej Under
agreement, dd>es the

the conference

State retain sole



dientification of
of visibility

authority for i
for the purpose
under this section?

Mr. Muskie; Y

Administrator,

may impair visi

res; the State,
identifies a sour

ibility ....

sources

issues

not the

•ce that

Mr. McClure:

true for

Available

And does

determination

Retrofit Technology

this also hold
"Bestof

Mr. Muskie: Yes;

State which

constitutes

Technology"

here

deteit

again

mines

Eest Available

3 S. COMM. ON ENVr'L AND
Cong., A Legislative
Act Amendments of

1979) (emphasis add^d)
564, at 155 (1977).

HlSTOpY OF

374

cMso H
1977, at

; see

That focus

unsurprising since
purely aesthetic,
provisions that aim
haze program aims
such, states are re
factors when decidir.
and what steps
emissions. See 42
balancing requires
state governments

on retaking s
;he regi

Unlike

to protectt
to impr

to

g which

othei

quired

facilities

U.S.C.

policy jucjlgments
that are closer to

ove

balance

indus

must

it is the

what

Retrofit

PUBLKf WORKS, 95TH
the Clean Air

75 (Comm. Print
R. Rep. No. 95-

ate

iohal hhze program is
Clean Air Act

health, the regional
scenic views. As

costs and other

tries to regulate
take to reduce

7491(g)(2). This
best made by

the issues and

control is



9

accountable to the
York v. United States,

lbcal electorate
505 U.S.

Accord New

144, 167-68 (1992).

Oklahoma

conflict with the D.C.
Corn Growers Ass'n
2002). In striking
would have forced
factors in a certain
concluded that the
states to play the
implementing re
"Congress intended
sources impair
should apply to
(emphasis added)
those instructions by
state regional haze
Circuit expressly
states to decide. .

and North Dakota
Circuit's

. EPA,
down

states

manner

regional
lead

haze

the sta

visibility and

decisi

I91 F
EPA ret

to balance
the

haze

in

progr

es to

what

ion

3d

role

jgional

those sources." 291
Both decisions bplow

allowing EPA
determinations

concluded were

291 F.3d at 8.

The decisions

Court's decisions in
uphold the primacy
See Train, 421 U.S.
The inconsistency

selection of best
("BACT") in the statcj
in Alaska, is
Court held that
burdens remain
question a reviewin
same: Whether
determination was

below also

Train and

of state bmissipns
at 79;

this

available;

led permitting

Court'swith

control

in.

Inparticularly stark
the production

with

pr

EPA

g court
the st:

and

resolve

te a

squarely
in American

1 (D.C. Cir.
;ulations that

statutory

D.C. Circuit

rule "calls for

designing and
•ims" and that

decide which

BART controls

F.3d at 2, 8
contradict

xo second-guess
which the D.C.

meant for "the

deviate from this
Alaska, which both

limitations.

Alaska, $40 U.S. at 490.
holding on the

technology
efforts at issue

that case, this
and persuasion
the underlying
s remains the

ency's BACT
reasonable, ih light of the



in

10

statutory guides anld the s|tate
record." Id. at 494. IfEPA musjt

the BACT permitting

administrative

that standard

addressed in

d where the

regional haze
State[s]." 42

meet

context

Alaska, then at least as much
statute expressly instructs
decisions are to be "determine
U.S.C. § 7491(b)(2).

is require

that

dby the

s Court is

created by the
Accordingly,

warranted to resolve
decisions below.

review

the codflict
by thi

EPA's Disre

Limits on

Review Authority
Uncertainty

2 77 Fed. Reg. 72,512 (D
14,604 (Mar. 12, 2012;
(July 3, 2012) (Louisiana
(Michigan); 78 Fed. Reg.
Michigan); 77 Fed. Reg.
Fed. Reg. 50,936 (Aug
52,388 (Aug. 22, 2011)
(Aug. 28, 2012) (New
(North Dakota); 76
(Oklahoma); 77 Fed. Re
Fed. Reg. 5,032 (Jan. 30:

gard
Its R4

;ts

ional

Create

The Oklahomk and North
are just two examples of EPA
limited regional haze SIP rciview
has now supplanted regiona
in thirteen states with
Eleven of these actions

haze

direct ledera

have beeh

2) (Arizona
s); 77
Reg. 71

J. 6

(Jikly 6, 2012)

ec. 5, 201
(Arkansa.

i; 77 Fed
8,706 (Fe
40,150
23, 2012)

(New Mexico
77 Fed

Reg.
g. 74,355
2014) (Wy

of the Statutory
Haze SIP

s Substantial

Dakota decisions

overstepping its
authority. EPA
determinations

requirements.2
challenged in

ia); 77 Fed. Reg.
Fed. Reg. 39,425
,533 (Dec. 3, 2012)

(Minnesota and
(Nebraska); 77
76 Fed. Reg.

Fed. Reg. 51,915
894 (Apr. 6, 2012)
(Dec. 28, 2011)
2012) (Utah); 79

2013)

(Nevajda)
•); 7

. Reg. 20
81,728

(Dec. 14
oming).

Yo:-k):

led



federal court already
currently pending in

Oklahoma and

EPA has substituted
judgment under the
regional haze determinations
the statute. In Oklahoma, the
preferred control technology kjr
See Okla. Pet. at 11-12.
analysis, Oklahoma used
and knowledge of the sour
vendor-specific quotes provided
cost estimate. Insteai
Oklahoma's judgment
statute, EPA conducted
analysis, rebalanced
disapproved the SIP.

11

with kt leate

flour different Circuits.

North Dakota

its preference
guise

of si

was t

its

the statutory

ces

ease

own

t eight cases
3

exemplify how
s for state

of "reviewing" state
for conformance with
state rejected EPA's
gely oecause of cost.

In performing this
iU technical expertise

to determine that

the most accurate

rm)ly assessing whether
onable under the

preferred cost
factors itself and

Similarly
developing its SIP
factors when it e

impacts of proposed

Nojrth Dakota sp^nt nine years
unique local

world visibility
N.D. Pet. at

and cor|siderep.
,ated tl

control

Valuated the real

;? Arizona v. EPA, No. 13
Louisiana Dep't of Envtl
Cir., filed Sept. 4, 2012)
Cir., filed May 21, 2013)
13-1758 (8th Cir., filed
EPA, No. 12-73757 (9th
EPA, No. 12-3084 (8th C
Co. v. EPA, No. 12-7;
Martinez, et al. v. EPA,
2011); Utah v. EPA, N<t>.
2013).

70366 (9t
Quality

Michigan
Cliffs Na

\.pr. 4, 2'
ir., filed

ir., filed
1 (9th

No. 11-95

13-9535

options.

i Cir..

;. EPA

u. EPA
ural Re

PPL

Nov. 16,
Sept. 4, 2<|)1

Cir.

f>7 (10th
(10th

filed

2013);

341 closed

C

Jan. 31, 2013);
No. 12-60672 (5th

No. 13-2130 (8th
, Inc. v. EPA, No.
Montana, LLC v.

2012); Nebraska v.
2); Nevada Power

Dec. 4, 2013);
Cir., filed Oct. 21,
ir.. filed Mar. 21,



18-19. Rather than
was reasonable, E|PA
visibility analysis
Clean Air Act, and
issuing a FIP.

12

decide whether} that analysis
conducted a different

th&t was not mandated by the
used its own \|vork to justify

These actions

misunderstanding of
haze process. As
Clean Air Act re

decisions as long as
analysis. Alaska, 5
permit EPA to
state plans with
decisions than EPA

s fundamental

in the regional
has confirmed, the

illustrate EPA
its limitefd role

Courtthis

EPA to defer to statequires

they are |based on a reasoned

at 490. It does not40 U.S.

condv.ct de novo reviews and reject
different technical and policy
would ha\fe made.

Nor may EPA
has in Oklahoma,

states) by issuing FI
choices. EPA is on

complete SIP that
requirements and is
§ 7410(c). Each tinfre
standard, and
preferences through
statutory criteria.

fads

EPA has gone

impose its will
rulemakings. For
FIPs supplanting
regional haze
industry before
either SIP. See 78

even further

subsequent
mple

m

compouhd that mistake (as it
North Dakota and many other

s that reflect EPA's preferred
ly entitled to disapprove a

5 to conform to Clean Air Act
thus unreasonable. 42 U.S.C.

EPA fails to apply this
iristead mandates its own

a FIP, EPA fills short of the

in attempting to

regional haze
EPA issued

4nd Michigan's
the taconite

single flaw in
8,478 (Feb. 6, 2013).

exa in 2013

Minnesota's

requirements for
EP|A identified a

'ed. Reg



Minnesota and Michi
reflected years of
industry, and
submissions contained
supporting analysis
technical judgment.4

If;

13

envLro

an each submitted SIPs that
ffort with land managers,

nmental groups. Those
thousands of pages of

alnd reflected both states' best

EPA disregarded
and then abruptly
only generically
Minnesota failed to
limits for its s

facilities." 77 Fed;
2012). EPA
analyses and offered
the states' conclusions
obligation to defe}-
determinations and
EPA's FIP authority
"gaps" in SIP
42 U.S.C. §7602(y)
envisioned and
cooperative feder
Act.

both submissions for years,
proposed IfIPs in August 2012,

"Michigan andstating that
adequately establish BART

ubjfect taconite ore processing
Reg. 49,308, 49,310 (Aug. 15,

identified no ilaws in the states'
no explanation for rejecting
s Such actions flaunt EPA's

to state regional haze
Exceed the statutory limits on

which exists to fill identified
submissions. See 42 U.S.C. § 7410(c);

This is

contradicts
not

the

what Congress
principles of

alisn established in the Clean Air

•i These state submissions
http://www.regulations,g
and EPA-R05-OAR-2010

s Only after EPA final
propose, for the first
were inadequate. See
(finalizing the FIPs);
(proposing disapproval

bv, EPA
0954-0002

iz|ed the
time, the reasons it

78 Fed

B F'ed

olf the SIPs)

be viewed at
2010-0037-0002

can

-R05-(OAR

Fl|>s for bbth states did EPA
believed the SIPs

Reg. 8,478 (Feb. 6, 2013)
Reg. 8,706 (Feb. 6, 2013)



EPA's intrusion

regional haze SIPs
its own preferences
in some of those statcj
will continue to puslji
what the Clean Air

states and industry a^ike
Court.

14

into [more
its insistence

before it even
plans demonstrate
its review authority

allow

than a dozen

on imposinga ad

identified flaws
that EPA

beyond
detriment of

absent guidance from this
Act s to

g

the

II. EPA's Pattern pf Exceeding
Act Review

of National Significance

Its Clean Air

Authority lis a Rejcurring Issue

The Scope
Will Impact

EPA's efforts

primary regional
repercussions that
currently on petition
eight similar appea
Circuit courts. The
establish a one-

requires states to r
2018 and every ten 3
40 C.F.R. § 51.308(f)
means that EPA w

revisions over the
regional haze progrc
stepping state aut
regional haze
guidance is needed

of EPA'i
Hundreds of

Determinati ons Naljionwi

0 override

authority
eitend far

before

s now

gional
trine requirement

evise

ears their

; 40 C.F.
ill

next

alone,

rority

Review Authority
Clean Air Act

de.

Congress' grant of
to states has

the two cases

Court, and the
itigated in the

gram does not
Rather, it

s "by July 31,
" through 2064.

300(b)(3). This
eds of SIP

is under the

pattern of side-
first round of

why
a decision that

haze

rs

ram

beyoqd
this

ing
ze pifo

be

ha

thceir SIP
eaftei

R §5
review" hhndr

five decade

EPA's

thein

submission^ demonstrates
now. Absent



15

idemaking efforts, EPA will
for decades.

protects state-led r
continue to impose its own preferences

While the regional ha^e
are sufficient to meri
in Oklahoma and

more broadly. At
fundamental questi
owes to state

many other Clean
Congress gave st
example, while Cong
set and revise n

standards ("NAAQS'
states are empowere

"provide [] for imj
enforcement" of the

U.S.C. § 7410(a).

implications alone
the issues presented

Dakota resonate much
both (pases raise the

deference EPA

namic impacts
programs where

authority. For
PA authority to

air quality
7409(a), (d),

(jlevelorjing plans that
maintenance, and

s within the state. 42

As part of those efforts
areas are meeting the
are meeting the
compliance, and ho\p
meeting the standards
§ 7410(a). As with
Congress gave
allowing them to choose
must install controls
standards. 42 U.S.C!
Elec. Co., 427 U.S. a
discretion in formulating its
can review those state

comply with the Clean
simply impose its own pre

it review

North
ir core,

of how

the

on much

decisions. That dy
Air Act

ates primary
ranted E

ambiei|t
S.C.

ress g:

altional
), 42 U
d with

.pie mentation
standard

states

states

standards,
standards

to bring are
into ^ornpl:

the regional
nificaiit

mix

attain

sig

thd
to

§ 7410(a)(2);
250 ("each

identify which
how areas that

will maintain

as that are not

juice. 42 U.S.C.
haze program,

latitude by
of sources that

the national

see also Union

is given wide
"). While EPA

ensure that they
Agency cannot

jfererices. 42 U.S.C.

State

plan
choices to

Air Act, the)



§ 7410(k)(3); see also
L.L.C. v. EPA, 675 F
("The Act confines EPA
of reviewing SIPs fcjr
requirements.").

16

Lumiiiant Generation Co.,
3d 917, 921 (5th Cir. 2012)

to the1 ministerial function
with the Act'sconsistency

If left to standi
Dakota decisions wil
rules that follow
already demonstrated
these rules with its

recently reprim
disapproving a SIP
nonconformity with t
that the EPA created
Generation Co., L.L
over NAAQS disapprovals
will only become
North Dakota are

continvie exceeding the limits

the Oklahopi
threaten the

a and North

dozens of state

EPA has

atitm to override
and was

Circuit for

its purported
standards

Luminant

932. Litigation
ijncommon6 and

Oklahoma and

•age EPA to
Authority.

every NAAQS
its incline

own po

ande|d by the
"based

iree extr

revision.

icy choices
Fifth

on

a-statutory

out of whole cloth

C. .3d at

not

ent if

675 F

is

prevamore

left in place to encour
of its

es^ive secohd-gu^ssing of state
in the

modify their
tHat increases emissions beyond

permits under
42 U.S.C.

that meet all

installation of

EPA's aggr
decisions also hasl
permitting context
facilities in a way
certain thresholds n

the new source

§ 7475(a). For sourcejs
NAAQS, the permitjs

-g

i

thai

tioublesome implications
Sources

ust first

•eview

located

must

obtain

prog

in

ram.

areas

require;

6 See, e.g., ArcelorMittal Burns Ha
1412 (7th Cir., filed Feb. 25, 2014)
60128 (5th Cir., filed Feb. 23, 2012)
(6th Cir., filed Sept. 9, 2^)11)

<,rbor LLC v. EPA, No. 14-
Texas v. EPA, No. 12-

OhiolEPA,No. 11-3988



the best available

§ 7475(a)(4). The
case technology r
to the BART analysi
(Apr. 6, 2012).

eview

s.

17

control te|c
ana

that

77 Fed

EPA has gr
implement this
authority to block a
Clean Air Act re

§ 7413(a); 42 U.S.C.
program, EPA owes
interfere with a stat3

the state's decision is
a reasoned analysis
see also U.S. v
Supp. 2d 1109 (D.N.

permitting
permit

Reg.

program

if it

hnokjgy. 42 U.S.C.
BACtT analysis requires a case-by-

EPA ad|mits is similar
20,894, 20,897

an|ted manjy states authority to
but retains

not satisfy
42 U.S.C.

A|s in tbje regional haze
states and can

determination only if
"not based on

540 U.S. at 490-91;

Inc., 831 F.

does

quirements. See

C.i

7477

e fere nee

BACT

arbitrary" and
' Alaska

Minn\kota Poller
2011).

Coop
I)

EPA's attemp

regional haze
industry given EPA
BART and BACT r

hundreds if not

each year that inclu|de
applications often
sometimes billion)
upgrades and
significant time
authorities to

requirements. EPA
state BART

efforts to erode the
permitting deter

s to

are

views

context

sicte-step

deeply
theon

eview processes

thousands pf perrhit
BACr

involve

dollar

e^pansion^
g

they
s

Alaska in the

troubling to
similarity of the

States process
applications

determinations. The
multi-million (and

ihvestnients in plant
invest-

permitting
all permitting

second-guess
hadow similar

its authority to review
would endanger

Facilities

working with state
ensure satisfy

attempts to
determinations forep

limits on

mirations, which



18

substantial projects
business planning.

and disrupt years of careful

The lm

regional haze review
Review by this C
prompt guidance in
Air Act is implement

plicatiojns of EPA's
authority are

ojirt is necessary
order to ensure

d as Corjgress

B. ates to

Is Critical

of the

Allowing St
Primary Role
Implementation

position on its
wide-ranging.7

to provide
that the Clean

intended.

P^lay TJieir Intended
to Successful

Cl^an Air Act.

stood That States

Situated to Make
1. Congress

Are Uni

Local Po

State regulators
to-day work of
emissions inventorie

addressing identi
jurisdictions. As a r
unparalleled under
operate within theii

Under

quely
icy Decisions

are res

air

5 and co

ied

ejssult,
tanding

borders

ponsi^le for the day-
s, reviewing

mpliarjce reports, and
in their

ulators have an

sources that

is particularly

issuing

7 In addition to the

authority extends to
been adopted into SIPs
Act programs. For ex
dozens of states to
malfunction defenses foi
how states implement
See 78 Fed. Reg. 12,460
EPA to proceed under
evaluating such SIP r

concerns

state reg

of

. This

the

pies provided
thousands of $tate re
exam ^ibove, EPA review

dilations that have

^riety of Clean Air
rule requiring

shutdown, and
violations will impact

control programs.
2013). \t is imperative for

of review when

to implement a v
patedample EPA's

relvise their
Clean An Act

ifheir air pollution
(Feb. 22,

antici

star tup

the correct) standard
•evisions.



19

ties with unique
iron and

dynamics
years to

to

reason,

effolrts to help stjate
facilities. If

s Cong
results

goals
s.

important for indtrst|r
complex operations
taconite processing
operations often take
a critical prerequisite
regulations. For this
make concerted

comprehend their
allowed to work
educational process
achieve environm

business consequence

like

The

steel

of

regi

the

fess

in re

lental

In addition to

the regulated
uniquely situated
inherent in air qua
approaches typically
and other air quality
states are best
competing options to
economic and other

choices are made b?
important to the r
simple reason: we
those policy deci
these dynamics whe
question the wisdom
limitations if they
the [Act's] standards

having super
state

make

cofrimunity

and highly
making, and

such complex
understand, which is
developing effective

ulated industries
regulators

Clean Air Act is

intended, that
gulations that

withciut unintended

i0r knowledge of
regulators are

icy decisions
Many different

achieye regional haze
ess recognized,
choose among

environmental,
g such policy

is critically
for one

the outcome of
ainly respected
no authority to

3 of emission

a plar^ which satisfies
S. at 79.

to the pol
ity planjning
exist to

goals. As Cong:
positioner to

advance state

priorities
state

egulated
must live

Ensufm

egmlators

comrhunity

with

sions. Congress pi

In contrast

written to supplant
inaccurate assumptions

:i it gave EPA

of a State's choices

arje part of
Train, 1421U

he federal ru
state

es increasingly
d^cisiorjs often contain

or ione-size-fits-all"



requirements that
realities. EPA's

prime example. In
an entire analysis on
for the units they
Okla. Pet. at 13.
Michigan FIPs, EPA
preferred technology
taconite furnace reg

differences and that,
would achieve the
exact same cost

consequences or b
Minnesota and Mic
years of experience

20

itical

recent regional haze
piore ci

reg:

thle Oklahoma F
controls that

d

Similarly, i|n its
sly

on-the-ground
FIPs are a

P, EPA based
were too small

address. See

Minnesota and

assumed that its

\\e installed at every
fundamental design

every furnace
cjuctions at the

environmental

The states of

better based on

were supposed to

erroneoii

could

a|rdless o
once in

ejxact same re
without unintended

usiness impacts
ligan knew

with the industri.

stalled

EPA's inferior

individual facilities involved
balance the competing policy
know best illustrate why Congress
secondary role in air qua
concerns equally shcjw why t
action to preserve

understanding of the

its inability to
ns that states

limited EPA to a
anning. These

Cotart should take

and

concei*

ity
nis

that division of authority

2. EPA's

Reg
World

Interference

ulatory Efforts
Consequences

As Oklahoma

regional haze and o
have enormous ope

on those who must

of such "bet the
overstated, EPA's re

and Nofth
her air

ational

mply.
clompany

fusalto

quality
and

While tco

with State

HaSs Grave Real-

Dcikota exemplify,
planning rules

financial impacts
he direct impact

decisions cannot be
defer to state air policy



21

determinations also

programmatic concerns. State
raises widespread

air quality plans are
of effort by state

citizbns, environmental
the culmination of
regulators, industr^,

years

groups and other interested parties. When EPA
steps in at (and sometimes well after) the eleventh

own will, it obviates those
second-lguessing shakes the

foundation of state rulemaking efforts by creating
strong disincentives :o undertake that work in the
first place. Rather than investing limited resources
in developing state plans that EPA may overturn

hour to impose its
efforts. Such federal

simply because it prefers
interested parties will be encouraged to bypass the
state process entirely and wait for a FIP from EPA.
That loss of confide ace threatens the viability of
state rulemaking authority in a way that Congress
never envisioned.

something different,

Allowing EPA
Act's cooperative
unworkable uncer

unintended envir<
investing years of
conceived state rule
those decisions will
statutory problem
that certainty is
regulatory
decisions receive
business planning
engineering and
years in advance at

to side-step the Clean Air

also creates

delay and
After

in developing well-
need confidence

unambiguous
ihdustrly's perspective,

critical. A stable
-reasoned state

lential to the
planning,

must occur

When EPA

federalism structure

tainty, unnecessary
onmental

effort

3, all involved
stand apsent

From

^articulaidy
where well

fere nee

cycle.
r prepar

complex facilities

environment

eel

othei

consequences.

is ess1

Financial

rations



abruptly supplants a
it prefers a different
find themselves g
multi-million dollar
wreak havoc. Such i
in U.S. plants and
limited resources

pursuit of broad
haze SIPs and the
are exacerbating this
23-32.

22

state pi
approac|h
ppling

compli
•istabiliti

encourages companies
lsewhere

authority to rewrite

an or permit because
facilities suddenly

unanticipated,
concerns that

nhibits investment

to invest

\'s aggressive
state regional

ra with

nance

i

EP

EPA's policy
designed to achieve
facilities begin down
impossible to recoup
and imposes new
facilities are force
investments in controls
cases the courts, ha\
years for EPA to
a Clean Air Act

period of plan
§ 7410(k)(2). Legal
EPA's actions can

unnecessary delays
advance the Clean
When EPA initiate's
statutory languag
controls are put

expand.

inconsistent court rulings to date
uncertainty. See Okla. Pet. at

takeovers also delay measures
ntal goals. Once

nee path, it is often
whejn EPA steps in

As a result,

planning and
and in many

say. It often takes
state plans, despite

so within a specified
dee 42 U.S.C.

propriety of
years more. These

changes that would
onmental goals,

struggle that the
forbids, emissions
businesses cannot

environme

a complia
sunk costs

requirements
I to

until
e had

consider
mandate to do

submission

battles over t

then

inhibit

Air Act's

a povfer
clear

hold

(jlelay
EP4,

their

even

take

envir

rlv

on a|nd

The instant
issue a clear diij-ec

petitions

ive e

allo\| this Court to
stajblishijig the limits of



EPA's authority to
the Clean Air A
mandate. This issue

several air progranis,
to permitting to reg:
this Court, the patte^
and needless delay
expense of the

23

1

environment ahd the

cfisappro\|e state plans under
t's cooperative federalism

prises again ar.d again across
from NAAQS implementation

ibnal haze. Without action by
n of unworkable uncertainty

wlill continue indefinitely at the
economy.

CONCLUS ON

For these reasons

that the petitions for
and the judgments below

March 2014

pectfully request
certiorari be granted

amici res

writ of

reversed.

Respectfully submitted,

ALLENA.KACENJAR

Counsel
Katy M.Franz

squire s.\nder£
Tower4900 Key'

127 Public Sque
Cleveland, OH 44114-1304
(216) 479-8500
allen.kacenjar(S

squiresanders.c

ofRecord

(US) LLP

iaie

com

PIERRE H

SQUIRE
1200 19th
Washing'
(202) 626
pierre

BERGERON

S|ander$
Street

;on, D.
6600

geron@

C

ben

(US) LLP
NW, Suite 300

20036

squiresinders.com


