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QUESTIONS PRESENTED 

8 U.S.C. § 1432(a) makes it impossible for a 
nonmarital child with two living parents to directly 
acquire citizenship if only the father naturalizes. 
However, the statute permits a nonmarital child 
whose mother naturalizes to directly acquire citizen-
ship from her. By contrast, children of parents who 
were once married, but later separated, can directly 
acquire citizenship from whichever parent has custo-
dy. The questions presented are: 

1) Whether the biological basis for sex discrimi-
nation articulated in Nguyen v. INS, 533 U.S. 
53 (2001), can be extended to unrelated facial 
sex- and legitimacy-based distinctions in 8 
U.S.C. § 1432(a), or whether such distinctions 
are unconstitutional, as four Justices conclud-
ed in an order for an equally-divided court in 
Flores-Villar v. United States, 131 S. Ct. 2312 
(2011) (Kagan, J., recused).  

2) Whether heightened scrutiny, the ordinary 
standard of review for sex- and legitimacy-
based distinctions, applies to such distinctions 
in the citizenship context. 
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PETITION FOR WRIT OF CERTIORARI 
   
   Petitioner Clerde Pierre respectfully petitions for 

a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Second Cir-
cuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals is reported at 
738 F.3d 39 (2d Cir. 2013). App. 1a. The decisions of 
the Board of Immigration Appeals (BIA) denying Pe-
titioner’s citizenship claim are unreported. App. 38a, 
41a. 

JURISDICTION 

The judgment of the court of appeals was entered 
on December 10, 2013. This Court granted Petitioner 
an extension of time to file a Petition for writ of cer-
tiorari until April 24, 2014. This Court has jurisdic-
tion under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL, STATUTORY, AND 
REGULATORY PROVISIONS INVOLVED 

1. The Fifth Amendment of the United States Con-
stitution provides in relevant part: “No person 
shall be * * * deprived of life, liberty, or property, 
without due process of law * * * .” 

2. Former 8 U.S.C. § 1432(a) (1994)1 states in rele-
vant part: 
A child born outside of the United States of 
alien parents * * * becomes a citizen of the 

                                            
1 Throughout this Petition, § 1432(a) refers to this version of the 
statute, which was in effect between Petitioner’s admission and 
his eighteenth birthday. 
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United States upon fulfillment of the follow-
ing conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent 
if one of the parents is deceased; or 

(3) The naturalization of the parent having 
legal custody of the child when there has 
been a legal separation of the parents or the 
naturalization of the mother if the child was 
born out of wedlock and the paternity of the 
child has not been established by legitima-
tion * * * . 

STATEMENT 

Petitioner Clerde Pierre was born out of wedlock 
to parents who were both citizens of Haiti at the 
time. He was abandoned at birth by his mother and 
has always relied on his father for care and support. 
His father immigrated lawfully to the United States, 
petitioned successfully for Petitioner to join him, and 
naturalized as a U.S. citizen in 1992. Had Petition-
er’s naturalized mother been his sole parent, he 
would have directly acquired U.S. citizenship 
through her. However, because his naturalized father 
was his sole parent, Petitioner was denied the ability 
to directly acquire citizenship.2 

                                            
2 A child of a naturalizing parent directly acquires citizenship 
under 8 U.S.C. § 1432(a) in that the child obtains citizenship 
automatically, by operation of law, once he meets the criteria 
listed in the statute. No affirmative application by or on behalf 
of the child is necessary, and no administrative agency need 
take any steps to confer citizenship status. This direct acquisi-
tion process differs from naturalization-by-application process-
es, such as that in 8 U.S.C. § 1433 (1994), which require a de-
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This discriminatory and arbitrary distinction is 
the result of 8 U.S.C. § 1432(a). The statute makes it 
impossible for a nonmarital child with two living 
parents to directly acquire citizenship when only the 
father naturalizes, but not when only the mother 
does. In so doing, it perpetuates archaic sex stereo-
types about the proper roles of mothers and fathers 
in children’s lives. Responsibility for nonmarital 
children is attributed solely to the mother, who can-
not terminate her parental claim over the child’s na-
tionality.3 Fathers, in contrast, are treated as volun-
teers in childrearing. There is no action fathers can 
take to rebut the presumption that they lack suffi-
cient connection with their nonmarital children to di-
rectly transmit citizenship. 

A. Facts and procedural history 

Petitioner was born in Haiti on November 29, 
1978. App. 3a. His parents, Lavaud Pierre and Marie 
Carmel Yverose Thelismé, were not married to each 
other. Shortly after Petitioner’s birth, his mother 
abandoned him. Ibid. Lavaud, however, took full re-
sponsibility for raising his son. When Lavaud immi-
grated to the United States in 1981, Petitioner’s 
great-grandmother and paternal aunt cared for him, 

                                                                                          
tailed application, production of numerous documents, and the 
payment of a fee, and which are subject to bureaucratic error 
and delay. 
3 Under 8 U.S.C. § 1432(a), a nonmarital child raised and legit-
imated by a naturalized father can directly acquire citizenship 
through him only if the child’s mother dies or also naturalizes. 
While the statute recognizes custody arrangements as a way for 
separated noncitizen parents to allocate the right to determine 
their child’s nationality, it does not recognize any way—short of 
dying—for unmarried foreign mothers to transfer or terminate 
this right. 
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App. 3a, and Lavaud continued to provide financially 
for Petitioner’s medical care and education, Decl. of 
Lavaud Pierre ¶3, Mot. to Take Judicial Notice, Ex. 4 
at 48, Pierre v. Holder, 738 F.3d 39 (2d Cir. 2013) 
(No. 10-2131). Lavaud returned to Haiti to visit Peti-
tioner several times during this period. Decl. of 
Clerde Pierre ¶2, Mot. to Take Judicial Notice, Ex. 3 
at 45, Pierre, 738 F.3d 39 (2d Cir. 2013) (No. 10-
2131). 

In 1989, Lavaud applied for a visa to bring Peti-
tioner to the United States. See Decl. of Lavaud 
Pierre ¶3, Mot. to Take Judicial Notice, Ex. 4 at 48, 
Pierre, 738 F.3d 39 (2d Cir. 2013) (No. 10-2131). 
Lavaud naturalized in February 1992. App. 3a. In 
July 1993, Lavaud submitted proof of paternity in 
the form of a blood test demonstrating his biological 
relationship with Petitioner. See Baltimore RH Typ-
ing Laboratory Relationship Analysis Report, Mot. to 
Take Judicial Notice, Ex. 2 at 42, Pierre, 738 F.3d 39 
(2d Cir. 2013) (No. 10-2131). It is undisputed that 
Lavaud is Petitioner’s biological father. In December 
1993, when he was still a minor, Petitioner came to 
live with his father in the United States as a lawful 
permanent resident (LPR). App. 3a. They still live 
close to each other and communicate regularly, and 
Petitioner’s father continues to support him. 

By the time Petitioner was admitted to the Unit-
ed States, Lavaud had become a naturalized U.S. cit-
izen. Yet, under 8 U.S.C. § 1432(a), as interpreted by 
the government, he could not directly transmit citi-
zenship to his son. In 1994, Lavaud filed an affirma-
tive application under 8 U.S.C. § 1433 in an effort to 
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naturalize Petitioner.4 App. 4a. As part of this appli-
cation process, he obtained a notarized and officially 
registered affidavit from Petitioner’s mother, attest-
ing that she “surrendered to the father all the rights 
conferred by the paternal authority regarding Clerde 
Pierre, their common son.” See Affidavit of Marie 
Carmel Yverose Thelismé ¶2, Mot. to Take Judicial 
Notice, Ex. 1 at 9, Pierre, 738 F.3d 39 (2d Cir. 2013) 
(No. 10-2131). Petitioner was interviewed by the 
Immigration and Naturalization Service and took an 
oath of allegiance, but the agency failed ever to make 
a final decision on his application. See Oath of Re-
nunciation and Allegiance, Mot. to Take Judicial No-
tice, Ex. 1 at 11, Pierre, 738 F.3d 39 (2d Cir. 2013) 
(No. 10-2131); App. 4a. 

As a consequence, Petitioner lived in the United 
States as an LPR for fifteen years, until the govern-
ment initiated removal proceedings against him in 
2008 following his conviction for robbery in the third 
degree, the sale of a controlled substance, and crimi-
nal possession of a weapon. See Notice to Appear, 
May 15, 2008, J.A. 3-4, Pierre, 738 F.3d 39 (2d Cir. 
2013) (No. 10-2131). In the course of removal pro-
ceedings, the Immigration Judge (IJ) found that Pe-
titioner had not become a U.S. citizen under 8 U.S.C. 
§ 1432(a) and denied his claim for relief under the 
Convention Against Torture (CAT) on the basis of 
mental illness. See Oral Decision of IJ Thomas W. 
Janas, Feb. 25, 2009, J.A. 47-48, Pierre, 738 F.3d 39 
(2d Cir. 2013) (No. 10-2131); App. 42a, 45a. The 

                                            
4 At the time of Lavaud’s application, 8 U.S.C. § 1433 provided 
for the issuance of a certificate of citizenship upon application, 
payment of a fee, and compliance with certain eligibility re-
quirements. 
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Board of Immigration Appeals (BIA) reversed the or-
der denying CAT relief and granted Petitioner defer-
ral of removal,5 but it affirmed the IJ’s rejection of 
his claim to citizenship under 8 U.S.C. § 1432(a). See 
Decision of the BIA Sustaining Appeal, Apr. 30, 
2010, J.A. 120-121, Pierre, 738 F.3d 39 (2d Cir. 2013) 
(No. 10-2131). With psychiatric care, Petitioner has 
successfully managed his illness. He currently lives 
in supportive housing in Stamford, Connecticut, 
where he has been steadily employed. 

Petitioner timely filed a petition for review of the 
BIA’s decision to the U.S. Court of Appeals for the 
Second Circuit on May 26, 2010, challenging the con-
stitutionality of § 1432(a)’s sex- and legitimacy-based 
classifications. The court found that Petitioner had 
standing to challenge the constitutionality of the 
statute. App. 12a, 30a-32a. The court dismissed the 
challenge to the sex-based classifications in § 1432(a) 
as justified under the biological basis rationale artic-
ulated in Nguyen v. INS, 533 U.S. 53 (2001). App. 
32a-35a. It also held that the statute “did not classify 
based on legitimacy grounds,” since “a child born out 
of wedlock was as eligible as a child born to married 
parents to obtain automatic derivative citizenship 
based on the naturalization of both parents or the 

                                            
5 While Petitioner’s case was pending before the Second Circuit, 
he was diagnosed with paranoid schizophrenia. Undersigned 
counsel filed a Motion to Reopen with the BIA, which remanded 
the case to the IJ for reconsideration of Petitioner’s CAT claim. 
Decision of the BIA Granting Mot. to Reopen, Sept. 15, 2009, 
J.A. 55, Pierre, 738 F.3d 39 (2d Cir. 2013) (No. 10-2131). The IJ 
rejected the CAT claim, but the BIA subsequently reversed, 
granting Petitioner deferral of removal under CAT. See Deci-
sion of the BIA Sustaining Appeal, Apr. 30, 2010, J.A. 120-122, 
Pierre, 738 F.3d 39 (2d Cir. 2013) (No. 10-2131).  
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naturalization of the sole surviving parent.” App. 19a 
(citations omitted).6 Finally, although it acknowl-
edged that circuits are split on the standard of re-
view that applies to sex- and legitimacy-based dis-
tinctions in citizenship statutes, the court assumed 
without deciding that heightened scrutiny applied. 
App. 17a-19a, 21a. 

B. Statutory framework 

The statutory scheme in 8 U.S.C. § 1432(a) fa-
cially classifies children raised by single parents 
based both on the sex of that parent and the child’s 
legitimacy status at birth.7 

A child born to formerly married parents is able 
to directly acquire citizenship from the sole parent 
with whom the child has a relationship, regardless of 
that parent’s sex. Either the mother or father is rec-
ognized as having the right to determine the child’s 
citizenship upon the death of the spouse or, for legal-
ly separated couples, upon obtaining custody. How-
ever, a child born to never-married parents can di-
rectly acquire citizenship only from his single moth-
er.8 This is true even when the child’s mother re-
nounced responsibility for him at birth. 

                                            
6 The court found that, even if there were a legitimacy-based 
classification, the governmental interest in “the preservation of 
the family unit and protection of the parental rights of the alien 
parent” would satisfy heightened scrutiny. App. 21a. 
7 When a child’s parents are both living and still married, both 
must naturalize in order for the child directly to acquire citi-
zenship. 
8 The only way for a child to directly acquire citizenship from 
his single father is if the mother dies or if the parents, though 
not married at the time the child is born, marry later and then 
separate, and the father obtains custody. 
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Furthermore, § 1432(a) discriminates between 
children based on whether their parents have ever 
been married to each other. Both formerly married 
parents and unmarried parents may have certain 
rights with respect to their children, including the 
right to determine their children’s nationality. Sec-
tion 1432(a) permits whichever formerly married 
parent has custody over the child to directly transmit 
citizenship to him. Yet under the statute, never-
married parents’ rights are permanent bars to each 
other’s transmission of citizenship to their child. 
There is no way for unmarried mothers (or fathers 
who once legitimated) to terminate their interests in 
their child’s citizenship. This distinction dramatical-
ly limits the opportunities for children of unmarried 
parents to directly acquire citizenship from them. 

The statute does not contemplate the situation of 
the many children like Petitioner, in which an un-
married mother terminates her parental relationship 
and rights and the unmarried father assumes sole 
responsibility for raising their child. This substantial 
omission makes it impossible for naturalized fa-
thers—even those with strong parental relationships 
to their nonmarital children—to directly transmit 
citizenship to them.9 

                                            
9 In 2000, Congress prospectively replaced 8 U.S.C. § 1432(a) 
with the Child Citizenship Act (CCA), which allows both natu-
ralized fathers and mothers to directly transmit citizenship to 
their nonmarital children. Pub. L. No. 106-395, §§ 101, 103, 114 
Stat. 1631, 1631-1633 (effective Feb. 27, 2001). Because Peti-
tioner turned eighteen prior to the effective date of the Act, he 
was unable to naturalize under the CCA. The amendment of 
the statute is no bar to granting certiorari, however. This Court 
has heard cases involving repealed statutes where, as here, 
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REASONS FOR GRANTING THE PETITION 

I. Section 1432(a) is discriminatory and un-
constitutional because it bars nonmarital 
children from directly acquiring citizenship 
from their naturalized fathers 

The sex- and legitimacy-based classifications in 
§ 1432(a) reflect invidious stereotypes that lack any 
exceedingly persuasive justification. As such, they 
cannot survive heightened scrutiny and violate this 
Court’s equal protection precedents. Yet lower courts 
have relied on Nguyen v. INS to uphold § 1432(a). In 
doing so, they have read Nguyen far too broadly. 

In 2010, this Court granted certiorari in Flores-
Villar v. United States, 131 S. Ct. 2312 (2011), to de-
termine whether Nguyen “permits gender discrimi-
nation that has no biological basis.” Petition for Cer-
tiorari at i, Flores-Villar, 131 S. Ct. 2312 (2011) (No. 
09-5801). Four Justices concluded that Nguyen could 
not be read so broadly, but the Court divided 4-4, 
with Justice Kagan recused. This Court should grant 
certiorari in this case to resolve the important ques-
tions of sex- and legitimacy-based discrimination left 
undecided in 2011. These questions arise under mul-
tiple citizenship statutes, including both § 1432(a) (at 
issue in this case) and 8 U.S.C. § 1409 (1994) (the 
parallel provision at issue in Flores-Villar). 

The 5-4 majority in Nguyen recognized one nar-
row sex-based classification that survives heightened 
scrutiny. In establishing parental ties sufficient for 
children to derive citizenship at birth, the biological 
difference between fathers’ and mothers’ involve-
ment in childbearing—that is, in pregnancy and de-
                                                                                          
they have “an afterlife for resident aliens with old criminal con-
victions.” Judulang v. Holder, 132 S. Ct. 476, 481 (2011). 
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livery—justifies imposing additional requirements on 
nonmarital children born to citizen fathers. 

This case involves issues the Nguyen decision did 
not address, and which the Court in Flores-Villar 
sought to reach. First, the legitimacy-based distinc-
tion in the termination of parental interests in a 
child’s nationality in § 1432(a) was absent from the 
statute at issue in Nguyen. Second, whereas Nguyen 
dealt with an additional burden on unmarried fa-
thers, § 1432(a) establishes a per se ban, without ex-
ception. 

Thus, this case presents this Court with the op-
portunity to reach the issues left undecided by an 
equally divided Court in Flores-Villar and to clarify 
whether Nguyen extends to sex- and legitimacy-
based distinctions in nationality law that bear no re-
lationship to biological differences and impose abso-
lute bars to the ability of children to directly acquire 
citizenship from parents of one sex. 

A. Nguyen’s biological basis provides no 
support for a sex-based distinction in 
the termination of parental relation-
ships 

The Second Circuit held that Nguyen’s biological 
rationale applied squarely to the sex-based distinc-
tion in § 1432(a). App. 32a-34a. However, the gov-
ernmental objectives recognized in Nguyen have no 
bearing on the provisions of § 1432(a), which are un-
related to any biological differences between mothers 
and fathers. See also Petition for Certiorari at i, Flo-
res-Villar, 131 S. Ct. 2312 (2011) (No. 09-5801) (rais-
ing the question whether Nguyen “permits gender 
discrimination [in a citizenship statute] that has no 
biological basis”). 
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The Nguyen Court identified two different gov-
ernmental objectives of § 1409: first, ensuring that 
biological ties exist between the child and the citizen 
parent, and second, ensuring that the child and the 
citizen parent have some “demonstrated opportunity 
or potential to develop * * * real, everyday ties.” 
Nguyen, 533 U.S. at 62, 64-65. In the Court’s opinion, 
biological differences between men and women justi-
fied the imposition of burdens on unmarried fathers 
in demonstrating the establishment of parental 
rights to transmit citizenship. 

In contrast, the termination of parental rights to 
children’s citizenship—the issue in this case—is di-
vorced from the biological realities of birth that were 
at the core of the Nguyen holding. Determinations of 
whether a parent “has been removed, or removed 
themself, from the child’s life to some significant de-
gree” should be sex-neutral, because post-birth pa-
rental involvement bears no relationship to biological 
differences between fathers and mothers. App. 33a 
(citation omitted). The Second Circuit, however, ac-
cepted the statute’s sex-based distinction as legiti-
mately related to whether “parental rights receive 
[more or] less respect.” App. 33a-34a. Cf. Nev. Dep’t 
of Human Res. v. Hibbs, 538 U.S. 721, 731 (2003) 
(criticizing “differential leave policies [that] were not 
attributable to any differential physical needs of men 
and women, but rather to the pervasive sex-role ste-
reotype that caring for family members is women's 
work”). Mothers and fathers are both able to sever 
ties with their children post-partum, and there is no 
difference in the ways such severance would be evi-
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denced.10 The failure of § 1432(a) to recognize the 
termination of unmarried parents’ relationships with 
their children constitutes legitimacy-based discrimi-
nation. 

B. Nguyen provides no support for an abso-
lute bar to direct acquisition of citizen-
ship 

The Nguyen Court premised its analysis on the 
fact that § 1409 imposes only a “minimal” additional 
burden on fathers who seek to transmit citizenship 
to their nonmarital children, Nguyen, 533 U.S. at 70, 
a premise that does not apply to § 1432(a). This addi-
tional burden was justified, the Court reasoned, by 
the biological reality that mothers, unlike fathers, 
are necessarily present at the births of their chil-
dren. Id. at 62. Considering the important govern-
mental objective of assuring development of mean-
ingful parental ties in the child’s early years, the 
Court explained, the additional obligations for un-
married fathers did not pose “inordinate and unnec-
essary” hurdles. Id. at 70-71 (observing that “[o]nly 
the least onerous of the three options provided for in 
[the statute] must be satisfied”). Because the Court 
found that the purported governmental goal and the 
additional requirements for unmarried fathers were 
substantially related, the sex-based distinction in the 
statute survived heightened scrutiny. But see Peti-
tion for Certiorari. at 5, Flores-Villar, 131 S. Ct. 2312 
(2011) (No. 09-5801) (raising the question whether 
Nguyen’s rationale justified a citizenship statute 

                                            
10 In family law, the parental rights of both unmarried mothers 
and unmarried fathers may be terminated once acquired. See, 
e.g., Conn. Gen. Stat. § 45a-715 (2013). 
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where it is “physically impossible” for the petitioner’s 
father to satisfy the physical presence requirement). 

Nguyen thus permitted an “imposition of a dif-
ferent set of rules”—not a categorical ban—on un-
married fathers in directly transmitting citizenship 
to their children. 533 U.S. at 63. Unlike § 1409, 
§ 1432(a) singles out a group of parents, unmarried 
fathers, and makes it impossible, rather than just 
more difficult, for their children to directly acquire 
citizenship from them. 

Barring all children from directly acquiring citi-
zenship from their unmarried fathers is grossly over-
inclusive and therefore fails heightened scrutiny. See 
Miss. Univ. for Women v. Hogan, 458 U.S. 718, 731 
(1982) (holding that barring men from attending 
nursing school was not substantially related to the 
stated goal of affirmative action for women). Even if 
the distinctions in § 1432(a) were premised on biolog-
ical differences, a statute that makes the direct 
transmission of citizenship impossible rather than 
more difficult is materially different from the statute 
at issue in Nguyen, and it is not covered by its hold-
ing. 

This Court has held that such categorical bans 
fail heightened scrutiny unless supported by an “ex-
ceedingly persuasive justification.” United States v. 
Virginia, 518 U.S. 515, 531, 534, 541 (1996) (holding 
that “gender-based developmental differences,” or 
most women’s inability to meet harsh physical 
standards imposed by the military college, cannot 
justify denying admission to women wholesale). 

The Nguyen Court did not consider legitimacy-
based discrimination claims. However, this Court 
has consistently rejected such distinctions, both be-
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tween nonmarital and marital children and between 
unmarried fathers and unmarried mothers. In Trim-
ble v. Gordon, the Court found unconstitutional a 
provision in which nonmarital children could inherit 
by intestate succession only from their mothers, but 
not from their fathers, while marital children could 
inherit from both of their parents. 430 U.S. 762, 776 
(1977). In doing so, the Court rejected the rationale 
that difficulty in proving paternity in some cases jus-
tified a total bar on nonmarital children inheriting 
from their fathers.11 Id. at 772. Differential treat-
ment between unmarried fathers and unmarried 
mothers has also been found to violate equal protec-
tion requirements. Stanley v. Illinois, 405 U.S. 645, 
658 (1972) (requiring a hearing to protect unmarried 
fathers’ “cognizable and substantial” interest in re-
taining custody); Caban v. Mohammed, 441 U.S. 380, 
394 (1979) (invalidating a statute that established a 
higher bar for unmarried fathers to object to their 
children’s adoption). 

C. The government has advanced no valid 
justification for § 1432(a) 

In order for § 1432(a) to survive heightened scru-
tiny, the government must advance an exceedingly 
persuasive justification. But the government has 
failed to advance such a justification. In fact, the 
statute at issue in this case is incongruous with the 
objectives the government has advanced to save it: 
ensuring the existence of genuine parental relation-
ships and avoiding trampling the rights of non-
naturalized parents. 

                                            
11 The Court also dismissed the governmental objective of “pro-
mot[ing] legitimate family relationships” as “illogical and un-
just.” Trimble, 430 U.S. at 769. 
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Fathers may well have significant relationships 
with their children—indeed, they may be their chil-
dren’s sole caretakers—without taking the formal 
steps necessary in some jurisdictions to legitimate. 
Furthermore, § 1432(a) applies a much more strin-
gent standard to unmarried parents than to previ-
ously married parents. If a naturalized, divorced 
parent has custody of the child, the child can directly 
acquire citizenship, regardless of the noncitizen par-
ent’s wishes. If custody is sufficient to ensure that a 
divorced noncitizen parent’s interests are protected, 
requiring anything more for nonmarital children is 
discriminatory. Finally, the fact that naturalization-
by-application statutes such as § 1433 do not contain 
any provision for protection of the rights of nonciti-
zen parents seriously undermines the strength of 
this purported objective of § 1432(a). 

Rather, § 1432(a) maps perfectly onto the enact-
ing Congress’ unconstitutional conceptions of where 
parental responsibility lies in marital and nonmari-
tal families.12 As the dissent noted in Nguyen, 

                                            
12 See, e.g., Review of Immigration Problems: Hearings Before 
the Subcomm. on Immigration, Citizenship, and Int’l Law of the 
H. Comm. on the Judiciary, 94th Cong. 151 (1976) (statement of 
Leonard F. Walentynowicz, Adm’r, Bureau of Security & Consu-
lar Affairs, Dep’t of State) (noting that the “conferring of immi-
gration benefits upon the relationship between an illegitimate 
child and its mother carries with it the implicit understanding 
that this will promote the unity of that family,” while conferring 
such benefits “upon the relationship between an illegitimate 
child and its father does not carry with it” that implicit under-
standing, as “many fathers either abandon or show little inter-
est in such child”); id. at 134 (“[I]n the case of a child born out of 
wedlock, a family unity is normally maintained between the 
child and its natural mother but not necessarily between the 
child and its natural father.”). 
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“[w]hile it is doubtless true that a mother’s blood re-
lation to a child is uniquely ‘verifiable from the birth 
itself’ to those present at birth, the majority has not 
shown that a mother’s birth relation is uniquely veri-
fiable by the INS, much less that any greater verifia-
bility warrants a sex-based, rather than a sex-
neutral, statute.” Nguyen, 533 U.S. at 81-82 
(O’Connor, J., dissenting); see also Miller v. Albright, 
523 U.S. 420, 487 (1998) (Breyer, J., dissenting) 
(“[W]ere Congress truly interested in achieving [the 
goals the government claimed] it could simply substi-
tute a requirement of knowledge of birth * * * or it 
could distinguish between Caretaker and Noncare-
taker Parents, rather than between men and wom-
en.”). This result is irrational and at odds with reali-
ty, and it fails this Court’s heightened scrutiny test. 

Nguyen was not intended to countenance all sex- 
and legitimacy-based distinctions in the citizenship 
context. This Court’s equal protection jurisprudence 
requires that courts apply heightened scrutiny to 
such distinctions, examine the relationship between 
the actual governmental objective and the means 
employed to achieve it, and strike down policies 
without a close enough means-objective match. See, 
e.g., Virginia, 518 U.S. at 533; Caban, 441 U.S. at 
388. Without engaging in the rigorous analysis re-
quired by this Court’s equal protection precedents, 
lower courts have ignored the critical differences be-
tween § 1409 and § 1432(a) and erroneously relied on 
Nguyen to uphold § 1432(a), denying children of un-
married citizen fathers equal access to citizenship. 

This Court should reach the issue on which it 
granted certiorari in 2010 in Flores-Villar. It should 
clarify that Nguyen held only that additional affirm-
ative steps to establish the existence of parental rela-



17 
 

tionships with nonmarital children may be required 
of fathers, because of the opportunity for maternal 
ties created at birth. Further, it should confirm that 
the Constitution does not permit the discriminatory 
classifications of § 1432(a). Allowing the decision be-
low, and other decisions misapplying Nguyen, to 
stand, while continuing to postpone resolution of the 
issue on which this Court granted certiorari in Flo-
res-Villar, would conflict with and undermine the vi-
tality of this Court’s equal protection precedents. 

II. If Nguyen justifies upholding § 1432(a), it 
was wrongly decided 

If Nguyen’s logic, on which the Second Circuit re-
lied below, extends to § 1432(a), this Court should 
overrule Nguyen as contrary to its equal protection 
jurisprudence. 

A. Nguyen’s biological basis is increasingly 
inaccurate and grounded in discrimina-
tory stereotypes 

Denying a child the ability to directly obtain citi-
zenship solely on the basis of the child’s legitimacy 
and the parent’s sex violates the implied equal pro-
tection requirement of the Fifth Amendment. This 
Court has repeatedly held that equal protection prin-
ciples forbid discrimination based on sex absent an 
“exceedingly persuasive justification.” Virginia, 518 
U.S. at 524; Hogan, 458 U.S. at 724 (1982). The 
heightened scrutiny long employed by this Court to 
review facial sex-based classifications is designed to 
ferret out and discard “fixed notions concerning the 
roles and abilities of males and females”; when the 
“statutory objective itself reflects archaic and stereo-
typic notions * * * the objective itself is illegitimate.” 
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Hogan, 458 U.S. at 725 (citing Frontiero v. Richard-
son, 411 U.S. 677, 684-685 (1973) (plurality opinion)). 

The Nguyen majority based its decision that 
§ 1409 was constitutional on the biological difference 
between women’s and men’s reproductive systems 
and the “opportunity” for a parental relationship 
that this purportedly creates for mothers, but not for 
fathers.13 However, both the biological and relational 
realities articulated by the Court are generalizations 
at odds with Hogan and Virginia. 

First, Nguyen is premised on a biological distinc-
tion between men and women that is not categorical, 
and is becoming less accurate over time. Nguyen held 
that discrimination between parents in citizenship 
transmission was permissible because “a mother 
must be present at birth but the father need not be.” 
Nguyen, 533 U.S. at 73. Even if the fact that women 
can bear children while men cannot were an ac-
ceptable justification for the sex-based distinction in 
§ 1432(a) when the provision was enacted,14 that 

                                            
13 The reasoning of Nguyen is taken to an extreme in this case. 
The Second Circuit held that § 1432(a) was constitutional by er-
roneously converting the mere opportunity for the existence of a 
maternal relationship occasioned by birth to an irrevocable 
right that supersedes a father’s, even in the face of a mother’s 
explicit, formal renunciation. Although the stereotype at work 
here is even more egregious, because it makes it not just harder 
but impossible for nonmarital children to directly acquire citi-
zenship from naturalized fathers, its roots are the same. See 
Part I.B, supra. 
14 It is doubtful that this actually was the legislative rationale 
for enactment of such provisions. Instead, it is likely that the 
sex- and legitimacy-based distinctions in § 1432(a) were moti-
vated by imported norms of coverture and bastardy. See Kristin 
A. Collins, Illegitimate Borders: Jus Sanguinis Citizenship and 
the Legal Construction of Family, Race and Nation, 123 Yale 
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“fact” no longer justifies the differential treatment of 
mothers and fathers. In an increasing number of 
pregnancies involving surrogacy, for single parents 
as well as heterosexual and homosexual couples, this 
“fact”—that legal and biological mothers are neces-
sarily one and the same—is false.15 Overt sex stereo-
typing is impermissible when the purportedly com-
mon-sense fact of life that forms its shaky foundation 
is itself a generalization, and an increasingly inaccu-
rate one. 

Second, Nguyen’s use of sex as a proxy for the ex-
istence and strength of parent-child relationships 
represents impermissible sex stereotyping. Nguyen 
relied on this biological basis to hold that unmarried 
mothers necessarily have an opportunity to create 
parental relationships, whereas fathers cannot cre-
                                                                                          
L.J. 2134 (2014); Kristin Collins, Note, When Fathers’ Rights 
Are Mothers’ Duties: The Failure of Equal Protection in Miller v. 
Albright, 109 Yale L.J. 1669 (2000). 
15 The discriminatory mismatches between § 1432(a) and the 
range of modern families are multiple. Until recently, only ge-
netic mothers, and not gestational mothers, could count as 
“parents” for the purposes of certain immigration benefits. In 
2014, the State Department revised its rules to take account of 
medical developments and recognized both. This policy change, 
unlike the Child Citizenship Act, is retroactive. Policy Change 
Related to Children Born Abroad Through Assisted Reproduc-
tive Technology (ART), U.S. Dep’t of State (Jan. 14, 2014), 
http://travel.state.gov/content/dam/visas/policy_updates 
/UNCLASSIFIED%20STATE%2000010952.pdf. As another ex-
ample, there may be children who are unable to directly acquire 
citizenship from either of their legally-recognized parents be-
cause those parents are both men, one of whom obtained paren-
tal rights to his non-biological child through adoption because it 
was impossible to marry his partner in any state (much less en-
joy federal recognition of that marriage) while former § 1432(a) 
was still in force. 
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ate such a relationship absent certain formal legal 
steps taken while the child is still a minor. But sex is 
a poor proxy for the existence of a parental relation-
ship, whether hypothetical or actual. Mothers may 
die. They might be incarcerated. They might lose 
custody battles to fathers. Or, as in the case of Peti-
tioner, they may abandon their children immediately 
after birth.16 

Conversely, many unmarried fathers are present 
at the birth of their children, verify their paternity 
through DNA testing, and take an active role in car-
ing for, supporting, and raising their sons or daugh-
ters. But sex stereotyping is unconstitutional even 
when the generalization is accurate in most cases. 
J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 139 n.11 
(1994); Weinberger v. Wiesenfeld, 420 U.S. 636, 645 
(1975). This is because such stereotypes “deny * * * 
opportunity” to those who do not conform. Nguyen, 
533 U.S. at 74 (O’Connor, J., dissenting). 

This Court has also repeatedly rejected the use of 
legitimacy as a ground for allocating important 
rights, including parental support and the right to 
recover on behalf of a deceased parent. Clark v. 
Jeter, 486 U.S. 456 (1988); Pickett v. Brown, 462 U.S. 
1 (1983); Gomez v. Perez, 409 U.S. 535 (1973); Levy v. 
Louisiana, 391 U.S. 68 (1968). This Court’s family 
law jurisprudence has protected actual, functional 
relationships and not hypothetical biological ones. 
The Court has upheld statutes that give unmarried 
fathers without meaningful parental relationships 

                                            
16 When asked by the IJ about his mother, Petitioner respond-
ed, “I don’t have a mother, Your Honor.” Tr. of Hearing Before 
IJ Michael W. Straus (Dec. 3, 2008), J.A. 11, Pierre, 738 F.3d 39 
(2d Cir. 2013) (No. 10-2131). 
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fewer rights than mothers, see, e.g., Quilloin v. Wal-
cott, 434 U.S. 246 (1978), but has struck down laws 
that deny fathers with functional relationships equal 
parental rights, Caban v. Mohammed, 441 U.S. 380 
(1979); and Stanley v. Illinois, 405 U.S. 645 (1972). 
However, Nguyen and the Second Circuit’s opinion 
below fail to recognize this salient difference, uphold-
ing a statutory presumption against unmarried fa-
thers that is insensitive to the real and functional 
parental relationships that exist between many chil-
dren, like Petitioner, and their fathers. 

The Nguyen Court, like the Second Circuit in this 
case, incorrectly divorced the two sorts of discrimina-
tion—sex-based and legitimacy-based—at work in 
citizenship transmission statutes. This error obfus-
cates the issue at the heart of these cases: the rein-
forcement of the archaic and invidious assumption 
that marital families are male-centered and nonmar-
ital families are female-centered.17 This stereotype is 
dramatically under-inclusive. It fails to account both 
for fathers who assume responsibility for their chil-
dren born out of wedlock, even when those fathers 
were present at birth, and for mothers who do not or 
cannot raise their children. Presuming that unmar-
ried mothers must and will be responsible for their 
children is also destructive because it credits the 
view that fathers who have children outside of mar-
riage are likely to avoid parental responsibility, but 
mothers are not. This Court’s anti-stereotyping prec-
edents reject the allocation of rights as critical as the 
transmission of citizenship on such a basis. 

                                            
17 See Kristin Collins, Note, When Fathers’ Rights Are Mothers’ 
Duties: The Failure of Equal Protection in Miller v. Albright, 
109 Yale L.J. 1669, 1683 tbl.1 (2000). 
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The opportunity to have the integrity of one’s ac-
tual family—not the hypothetical opportunity to 
form a parental relationship at birth—respected 
warrants legal recognition and constitutional protec-
tion. Cf. United States v. Windsor, 133 S. Ct. 2675, 
2694 (2013) (recognizing, as in this case, that the 
challenged statute’s “principal effect is to identify a 
subset of [legally recognized family relationships] 
and make them unequal”). If Nguyen applies to 
§ 1432(a), its rationale fails to respect actual fami-
lies, and this Court should overturn it. 

B. Because Nguyen recently departed from 
settled precedents, it is appropriate for 
this Court to revisit it 

By declining to follow Nguyen, this Court would 
“not depart from the fabric of the law; [it] would re-
store it.” Adarand Constructors, Inc. v. Pena, 515 
U.S. 200, 233-234 (1995) (opinion of O’Connor, J., for 
herself and Kennedy, J.). Nguyen “itself causes un-
certainty, for the precedents before and after its is-
suance contradict its central holding.” Lawrence v. 
Texas, 539 U.S. 558, 577 (2003). These concerns like-
ly contributed to the Court’s decision to grant certio-
rari in Flores-Villar in 2010. 

In Lawrence, 539 U.S. at 576-577 (2003), this 
Court gave weight to the fact that “criticism [of a 
prior decision] * * * has been substantial and contin-
uing, disapproving of its reasoning in all respects, 
not just as to its historical assumptions.” Similarly, 
legal scholars and historians have condemned Ngu-
yen as a stark departure from the Court’s otherwise 
consistent rejection of explicit categorization based 
on sex and legitimacy, as reinforcing outdated stere-
otypes about nonmarital families and the sex roles of 



23 
 

parents, and as unduly privileging tenuous govern-
ment interests over family unity.18 

Repudiation of the majority opinion in Nguyen 
would rid the law of a “doctrinal anachronism dis-
counted by society,” based on “premises of facts” 
about family structure and reproduction which “have 
so changed, or come to be seen so differently,” “as to 
render its central holding * * * unjustifiable in deal-
ing with the issue it addressed.” Planned Parenthood 
of Southeastern Pa. v. Casey, 505 U.S. 833, 855 
(1992) (citations omitted). 

III. The courts of appeals are divided over the 
standard of review applicable to citizenship 
statutes 

It is settled law that heightened scrutiny governs 
sex- and legitimacy-based discrimination claims. 
Virginia, 518 U.S. at 532-33; Clark, 486 U.S. at 461. 
However, the circuits have split over the correct 
standard of review for equal protection challenges to 
§ 1432(a), with some applying heightened scrutiny 
and others applying a more deferential standard. See 
App. 18a (“The Supreme Court has not resolved this 
question * * * [and our] sister circuits have reached 
different conclusions on this point.”). This case pro-
vides an opportunity for this Court to clarify that 
heightened scrutiny applies to discriminatory classi-
fications in citizenship statutes. Even if an exception 
is justified for naturalization-by-application provi-

                                            
18 See, e.g., Martha F. Davis, Male Coverture: Law and the Ille-
gitimate Family, 56 Rutgers L. Rev. 73 (2003); Nancy E. Dowd, 
Fathers and the Supreme Court: Founding Fathers and Nurtur-
ing Fathers, 54 Emory L.J. 1271 (2005); Laura Weinrib, Protect-
ing Sex: Sexual Disincentives and Sex-Based Discrimination in 
Nguyen v. INS, 12 Colum. J. Gender & L. 222 (2003). 
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sions, this rationale does not extend to statutes that 
provide for direct transmission of citizenship as a 
matter of law. 

A. The courts of appeals disagree as to 
whether heightened scrutiny applies to 
§ 1432(a) 

Four circuits have applied heightened scrutiny to 
all or part of § 1432(a). The Third Circuit analyzed 
the statute as a whole, characterizing its require-
ments as “differential treatment” and evaluating 
whether, under heightened scrutiny, the statute 
served an “important governmental objective.” Cat-
well v. Att’y Gen. of U.S., 623 F.3d 199, 211 (3d Cir. 
2010). The Fifth Circuit separated the sex- and legit-
imacy-based classifications, applying heightened 
scrutiny to the former and rational basis review to 
the latter. Ayton v. Holder, 686 F.3d 331, 338 (5th 
Cir. 2012); see also Marquez-Morales v. Holder, 377 
F. App’x 361, 365 (5th Cir. 2010) (“Challenges to INA 
classifications are typically subject to rational basis 
review, but gender based classifications receive re-
view under a heightened standard.”) (citation omit-
ted). Similarly, the Ninth Circuit applied a more def-
erential standard to legitimacy claims and “as-
sume[d] without deciding that [petitioner] would be 
entitled to the heightened standard of scrutiny appli-
cable to gender-based discrimination.” Barthelemy v. 
Ashcroft, 329 F.3d 1062, 1067 (9th Cir. 2003). In the 
decision below, the Second Circuit declined to identi-
fy the applicable standard of review, assuming with-
out deciding that heightened scrutiny applied. App. 
19a. 

In contrast to these decisions, two courts of ap-
peals have applied rational basis review (or its 
equivalent) to § 1432(a). The Fourth Circuit recog-
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nized an exception to the traditional equal protection 
framework, applying the “facially legitimate and bo-
na fide” standard of Fiallo v. Bell, 430 U.S. 787, 794 
(1977). Johnson v. Whitehead, 647 F.3d 120, 126 (4th 
Cir. 2011) (“Legal classifications based on legitimacy 
are typically reviewed under intermediate scrutiny. 
But the immigration context is a special one.”) (cita-
tion omitted), cert. denied, 132 S. Ct. 1005 (2012). 
The Seventh Circuit also rejected heightened scruti-
ny, though its decision was based on the lack of a 
suspect class rather than the citizenship context. 
Wedderburn v. INS, 215 F.3d 795, 800 (7th Cir. 
2000) (“Because [§ 1432(a)] does not concern any 
suspect class, a rational basis is enough to defeat a 
constitutional challenge.”), cert. denied, 532 U.S. 904 
(2001). 

This case provides an opportunity for this Court 
to clarify whether there is a carve-out in its equal 
protection jurisprudence for sex- and legitimacy-
based classifications in citizenship statutes, includ-
ing those that provide for the direct transmission of 
citizenship. Some courts of appeals have held that 
§ 1432(a) survives heightened scrutiny, but two have 
applied a more deferential standard. For courts that 
believe the statute survives rational basis review but 
fails heightened scrutiny, the standard of review 
may be outcome-determinative.19 Furthermore, due 
to confusion about whether a carve-out exists, even 
courts that have evaluated the statute under height-
ened scrutiny may be implicitly accounting for the 

                                            
19 Because the courts in Johnson and Wedderburn did not apply 
heightened scrutiny, they did not reach the question whether 
the statute was substantially related to an important govern-
mental objective. 
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citizenship context by applying a “watered-down” 
version.20 This Court should grant review to clarify 
the proper standard of review for equal protection 
challenges to § 1432(a). 

B. Heightened scrutiny applies to sex- and 
legitimacy-based classifications in citi-
zenship statutes 

This Court’s equal protection and immigration 
jurisprudence make clear that heightened scrutiny 
applies to the discriminatory classifications in 
§ 1432(a). The courts of appeals have advanced two 
rationales for evaluating the statute under a more 
deferential standard, neither of which is consistent 
with this Court’s precedents. The first is that 
§ 1432(a) does not involve a suspect classification at 
all. Wedderburn, 215 F.3d at 800. This conclusion is 
clearly at odds with Nguyen, decided the following 
year, which identified an analogous classification as 
sex-based. The other rationale is that Fiallo v. Bell, 
which held that a legitimacy-based classification in 
an immigration statute should be evaluated under 
the “facially legitimate and bona fide” standard, 430 
U.S. at 794,21 could be extended to citizenship 

                                            
20 Then-Professor Nina Pillard has argued that it is “difficult to 
envision” a domestic statute with a sex-based classification sim-
ilar to the one at issue in Nguyen surviving heightened scruti-
ny; rather, she has suggested, courts that state they are apply-
ing the full equal protection analysis may still be “implicitly 
taking the immigration context into account.” Plenary Power 
Underground in Nguyen v. INS: A Response to Professor Spiro, 
16 Geo. Immigr. L.J. 835, 836 (2002). 
21 Courts have interpreted the “facially legitimate and bona fide 
reason” standard as equivalent to rational basis review. See, 
e.g., Azizi v. Thornburgh, 908 F.2d 1130, 1133 n.2 (2d Cir. 
1990). 
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transmission statutes like § 1432(a). Given the sig-
nificant differences between the statute at issue in 
Fiallo and § 1432(a), reliance on Fiallo is misplaced. 

There are at least two relevant distinctions be-
tween § 1432(a) and the statute at issue in Fiallo. 
First, the immigration and naturalization contexts 
are not analogous. The Court acknowledged this in 
both Miller and Nguyen, declining to apply the Fiallo 
standard to either citizenship statute.22 Among other 
differences, an individual who hopes to naturalize 
must already be an LPR; by contrast, many forms of 
immigration status can be petitioned or applied for 
from abroad by individuals with no ties to the U.S. 
This Court has recognized that ties to the U.S. are a 
significant factor in determining the availability and 
extent of judicial review.23 

Second, citizenship transmission differs signifi-
cantly from application-based naturalization. Like 
statutory citizenship at birth, direct transmission oc-
curs immediately upon the satisfaction of certain 
conditions. It does not require an application, filing 
fee, or review by any civil servant. It does not depend 
on recognition by the government or result from a 
bureaucratic process subject to discretion or human 
error; rather, just as with citizenship transmitted at 
                                            
22 In declining to apply the Fiallo standard in Miller, the Court 
explained that “[Fiallo] involved the claims of several aliens to 
a special immigration preference, whereas here petitioner 
claims that she is, and for years has been, an American citizen.” 
523 U.S. at 429. In Nguyen, the Court evaluated sex-based clas-
sifications in the citizenship statute under heightened scrutiny. 
533 U.S. at 60-61. 
23 See Zadvydas v. Davis, 533 U.S. 678, 693-696 (2001); Landon 
v. Plasencia, 459 U.S. 21, 32-33 (1982); Kwong Hai Chew v. 
Colding, 344 U.S. 590, 596-598 (1953). 
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birth, it is acquired without adjudication or the issu-
ance of a document certifying citizenship.  

Because Fiallo’s logic does not extend to citizen-
ship statutes—particularly where those statutes 
provide for direct transmission of citizenship, rather 
than application-based naturalization—this Court 
should clarify that heightened scrutiny applies with 
full force to equal protection challenges to § 1432(a). 

IV. Discriminatory sex- and legitimacy-based 
classifications in nationality law harm 
many American families like Petitioner’s 

The discriminatory classifications found in provi-
sions like § 1432(a) and § 1409 stem from the earliest 
days of federal nationality law.24 The persistence of 
these antiquated sex- and legitimacy-based classifi-
cations is nearly unique to nationality law25 and at 

                                            
24 Prior to 1940, courts and administrators regularly interpret-
ed the nationality laws to mandate that children born out of 
wedlock derive citizenship from their mothers and to largely 
prevent derivation from their fathers. See, e.g., Mason ex rel. 
Chin Suey v. Tillinghast, 26 F.2d 588 (1st Cir. 1928) (finding 
nonmarital children to be nullius filii and not citizens, despite 
American citizen fathers’ evidence of legitimation and paternal 
relationship); Ng Suey Hi v. Weedin, 21 F.2d 801 (9th Cir. 1927) 
(same); Guyer v. Smith, 22 Md. 239 (1864) (same). Beginning in 
1940, Congress’s statutory regulation of jus sanguinis citizen-
ship codified administrative and judicial limitations on the abil-
ity of fathers to transfer citizenship to nonmarital children. Na-
tionality Act of 1940, Pub. L. No. 76-876, §§ 201(g) & 205, 54 
Stat. 1137, 1139-1140; see also Immigration & Nationality 
(McCarran-Walter) Act of 1952, Pub. L. No. 82-477, § 309, 66 
Stat. 238, 238-239. See generally Brief Amici Curiae of Profes-
sors of History, Political Science, and Law in Support of Peti-
tioner, Flores-Villar, 131 S. Ct. 2312 (2011) (No. 09-5801). 
25 Outside of the nationality context, the only remaining explicit 
sex-based exclusion in federal law is the exemption of women 
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odds with American family life today. The increasing 
shift towards mothers as breadwinners26 and fathers 
as caregivers,27 as well as the growing number of 
homosexual couples raising children,28 has under-
mined traditional assumptions about the sex roles of 
mothers and fathers.29 

                                                                                          
from selective service registration requirements. The Depart-
ment of Defense ended restrictions on women’s full participa-
tion in military combat in 2013. Memorandum from Martin E. 
Dempsey, Chairman of Joint Chiefs of Staff, and Leon E. Panet-
ta, Sec’y of Def. to Sec’ys of Military Dep’ts, Acting Under Sec’ys 
of Def. for Personnel and Readiness, Chiefs of Military Servs., 
Regarding Elimination of the 1994 Direct Ground Combat Defi-
nition and Assignment Rule (Jan. 24, 2013), 
http://www.defense.gov/news/WisrJointMemo.pdf. State illegit-
imacy laws have also moved towards “treat[ing] the unmarried, 
acknowledged and involved father as having equal parental 
rights to the mother.” Davis, note 18, supra, at 82-83, 113. 
26 Wendy Wang et al., Breadwinner Moms, Pew Research Ctr. 1 
(May 29, 2013), http://www.pewsocialtrends.org/files/2013/05 
/Breadwinner_moms_final.pdf. 
27 Lynda Laughlin, Who’s Minding the Kids? Child Care Ar-
rangements: Spring 2011, U.S. Census Bureau, 20 (Apr. 2013) 
http://www.census.gov/prod/2013pubs/p70-135.pdf (“The move-
ment of married women into the labor force has changed the or-
ganization of family life and provided opportunities for fathers 
to be more available for child care while their wives are work-
ing.”). 
28 Scott Titshaw, A Modest Proposal to Deport the Children of 
Gay Citizens & Etc.: Immigration Law, the Defense of Marriage 
Act, and the Children of Same-Sex Couples, 25 Geo. Immigr. 
L.J. 407, 420-422 & n.60 (2011) (discussing the “gaby boom”); 
Gary J. Gates, LGBT Adult Immigrants in the United States, 
Williams Inst. 4 (Mar. 2013), http://williamsinstitute.law. 
ucla.edu/wp-content/uploads/LGBTImmigrants-Gates-Mar-
2013.pdf. 
29 Federal policies have responded to these changing realities. 
Congress recognized that both parents bear caregiving duties 
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Furthermore, the model of the two-parent mari-
tal family unit no longer reflects the reality of many 
actual families.30 Marriage rates in the United 
States have declined; while 72% of American adults 
were married in 1960, only 51% were married in 
2011.31 Instead, cohabitation “has become a more 
frequent site for childbearing.”32 Today, nearly 40% 
of children are born out of wedlock.33 Additionally, 
scientific obstacles to proving paternity have been 
obviated by advances in DNA testing.34 Thus, the 
                                                                                          
for their child by providing for sex-neutral leave policies in the 
Family & Medical Leave Act, Pub. L. No. 103-3, § 102, 107 Stat. 
6, 9-11 (1993), a mandate upheld in Hibbs. After this Court’s 
decision in Windsor, 133 S. Ct. 2675, the Internal Revenue Ser-
vice has reinterpreted terms like “spouse,” “marriage,” “hus-
band,” and “wife,” used throughout the Internal Revenue Code, 
to recognize same-sex marriages. See Rev. Rul. 2013-17. 
30 The Second Circuit held that the “hole in the statutory 
framework” into which Petitioner falls does not make § 1432(a) 
unconstitutional, because Congress need not achieve “its ulti-
mate objective in every instance.” App. 25a. But this hole, the 
product of impermissible discrimination, is gaping, and it ex-
cludes a substantial number of American families. 
31 D’Vera Cohn et al., Marriage Rate Declines and Marriage Age 
Rises, Pew Research Ctr., 1 (Dec. 14, 2011), http://www 
.pewsocialtrends.org/files/2011/12/Marriage-Decline.pdf. 
32 Casey E. Copen et al., First Premarital Cohabitation in the 
United States: 2006-2010 National Survey of Family Growth, 
Nat’l Health Statistics Report No. 64, U.S. Dep’t of Health & 
Human Servs., 1 (Apr. 24, 2013), http://www.cdc.gov/nchs 
/data/nhsr/nhsr064.pdf. 
33 See Stephanie J. Ventura, Changing Patterns of Nonmarital 
Childbearing in the United States, NCHS Data Brief No. 18, 
U.S. Dep’t of Health & Human Servs., 6 (May 2009), 
http://www.cdc.gov/nchs/data/databriefs/db18.pdf. 
34 Today, DNA testing “can determine genetic parentage with 
more than 99 percent accuracy.” Susan Paikin, Introduction to 
the Emerging Issues in Paternity Establishment Project, Office 
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marital family unit Congress apparently sought to 
reinforce through nationality law provisions such as 
§ 1432(a) no longer resembles the modern American 
family. 

Unless remedied by this Court, these holdovers 
from an era of unconstitutional sex- and legitimacy- 
stereotyping will continue to impact the lives of nu-
merous families in the U.S. Despite the prospective 
repeal of 8 U.S.C. § 1432(a), families like Petitioner’s 
are still affected by the provision’s sex- and legitima-
cy-based classifications. This number, while impossi-
ble to calculate precisely, is likely to be significant. 
Between 1990 and 2000, the number of foreign-born 
children of foreign-born parents, like Petitioner, grew 
by 42.8%.35 Many of these children entered as LPRs, 
and have since not naturalized. Nearly 2.6 million 
people who obtained LPR status between 1990 and 
1999 had not naturalized, and remained LPRs, as of 
2012.36 

At the same time, there has been a significant 
rise in the number of households headed by single fa-
thers.37 More than a quarter of children in immi-
                                                                                          
of the Assistant Sec’y for Planning and Evaluation, Dep’t of 
Health & Human Servs. (Sept. 17, 2007), http://aspe.hhs.gov 
/hsp/07/paternity/ch1.htm. 
35 Jean Batalova & Aaron Terrazas, Frequently Requested Sta-
tistics on Immigrants & Immigration in the United States, Mi-
gration Policy Inst. (Dec. 9, 2010), http://www.migrationpolicy 
.org/article/frequently-requested-statistics-immigrants-and-
immigration-united-states-1#8b. 
36 Nancy Rytina, Estimates of the Legal Permanent Resident 
Population in 2012, Office of Immigration Statistics, U.S. Dep’t 
of Homeland Security, 3 (July 2013), http://www.dhs.gov 
/sites/default/files/publications/ois_lpr_pe_2012.pdf. 
37 Gretchen Livingston, The Rise of Single Fathers, Pew Re-
search Ctr. (July 2, 2013), http://www.pewsocialtrends.org 
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grant families live in single-parent households, and 
there is also evidence that foreign-born fathers are 
more likely to be responsible for single-handedly 
raising a family than U.S.-born fathers.38 At least 
some of these men are likely to be raising nonmarital 
children. 

Because regimes for the direct transmission of 
citizenship operate to convey citizenship as a matter 
of law and without any agency action, the claims of 
individuals like Petitioner can continue to exist for 
years after the statute is repealed, and will only 
come to light if their citizenship is later contested.39 
Any person who was born out of wedlock, resided 
lawfully in the United States as the minor child of a 
naturalized citizen father, and turned eighteen be-
fore February 27, 2001, is included in this substan-
tial group. In fact, at least thirteen other cases in-
volving the ability of nonmarital children to directly 
acquire citizenship have been heard by federal courts 

                                                                                          
/files/2013/07/single-fathers-07-2013.pdf (reporting a ninefold 
increase in single-father households since 1960). 
38 Children in Single Parent Families by Children in Immigrant 
Families, Kids Count Data Center, http://datacenter.kidscount. 
org/data/tables/131-children-in-single-parent-families-by-
children-in-immigrant-families#detailed/1/any/false/868/any 
/477 (last visited Apr. 20, 2013); Elizabeth M. Grieco et al., The 
Foreign-Born Population in the United States: 2010, U.S. Cen-
sus Bureau, 13 (May 2012), https://www.census.gov/prod 
/2012pubs/acs-19.pdf. 
39 By contrast, when provisions for naturalization by applica-
tion, such as 8 U.S.C. § 1433, are amended or repealed, there 
remains (once all pending applications are adjudicated) no one 
with undecided citizenship claims to whom the previous regime 
still applies. 
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since the prospective replacement of § 1432 in 
2000.40 

Only when everyone who fits this description is 
deceased—which will likely not occur for nearly a 
century—will the discrimination embedded in 
§ 1432(a) cease to affect the lives of American fami-
lies. Until then, adhering to these outdated sex roles 
will impose the presumed norm of a unitary family at 
the expense of the unity of actual families. 

  

                                            
40 See United States v. Gonzales, 450 F. App’x 583 (9th Cir. 
2011); Catwell v. Attorney Gen., 623 F.3d 199 (3d. Cir. 2010); 
Hamilton v. Mukasey, 256 F. App’x 396 (2d Cir. 2007); Lewis v. 
Gonzales, 481 F.3d 125 (2d. Cir. 2007); Bucio-Uc v. Gonzales, 
214 F. App’x 664 (9th Cir. 2006); Barthelemy v. Ashcroft, 329 
F.3d 1062 (9th Cir. 2003); Jayme v. Ashcroft, 24 F. App’x 668 
(9th Cir. 2001); United States v. Simpson, 929 F. Supp. 2d 177 
(D.N.J. 2013); United States. v. Scott, 919 F. Supp. 2d 423 
(S.D.N.Y. 2013); Mitchell v. Napolitano, No. 8:08–CV–1899–T–
30TGW, 2010 WL 2026036 (M.D. Fla. May 20, 2010); Ankrah v. 
Gonzales, No. 3:06CV0554 (PCD), 2007 WL 2388743 (D. Conn. 
July 21, 2007); Gorsira v. Chertoff, 364 F. Supp. 2d 230 (D. 
Conn. 2005); Cartagena-Paulino v. Reno, No. 00 Civ. 2371 
(LTSJCF2003), 2003 WL 21414318 (S.D.N.Y. Mar. 5, 2003). 
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CONCLUSION 

For the foregoing reasons, the petition for writ of 
certiorari should be granted. 
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