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QUESTION PRESENTED

In Miller v. Alabama, 132 S. Ct. 2455 (2012}, this Court held that mandatory
sentencing schemes “requiring that all children convicted of homicide receive lifetime
incarceration without possibility of parole, regardless of their age and age-related
characteristics and the nature of their crimes” violate the Eighth Amendment’s ban on
cruel and unusual punishment. The question presented is whether Miller applies to
people condemned to die in prison for juvenile offenses whose mandatory life-without-
parole sentences already had been reviewed on direct appeal before 1ts announcement.
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PETITION FOR WRIT OF CERTIORARI

Darryl Tate respectfully petitions for a writ of certiorari to review the judgment

of the Louisiana Supreme Court.
OPINIONS BELOW

The opinion of the Louisiana Supreme Court, State v. Tate, No. 2012-OK-2763,
2013 WL 5912118 (La. Nov. 5, 2013), is unreported and 1s attached as Appendix A.
That court’s January 27, 2014, order denying rehearing is unreported and is attached
as Appendix B. The opinion of the Louisiana Court of Appeal, State v. Tate, No. 2012-
K-1671 (La. Ct. App. Dec. 19, 2012), is unreported and is attached as Appendix C.

JURISDICTION

The initial judgment of the Louisiana Supreme Court was issued on November
5, 2013. State v. Tate, No. 2012-0K-2763, 2013 WL 5912118 (La. Nov. 5, 2013). That
court denied rehearing on January 27, 2014. Jurisdiction is invoked pursuant to 28
U.8.C. § 1257(a).

RELEVANT CONSTITUTIONAL PROVISIONS
The Eighth Amendment to the United States Constitution provides:

Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.

The Fourteenth Amendment to the United States Constitution provides in

pertinent part:




No State shall . . . deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.
STATEMENT OF THE CASE
In 1982, to avoid the death penalty and in hopes of obtaining mental health

treatment, Darryl Tate pleaded guilty to committing second degree murder when he

was seventeen years old. State’s Writ Application, Ex. 3 at 3, State v. Tate, No.
9012 -0K-2763, 2013 WL 5912118 (La. Nov. 5, 2013). The Orleans Parish district
court imposed a mandatory life imprisonment without parole sentence. Loulsiana’s
Fourth Circuit Court of Appeal affirmed. State v. Tate, 454 So. 2d 391 (La. Ct. App.

1984). On June 25, 2012, this Court held in Miller v. Alabama, 132 8. Ct. 2455 (2012),

that “mandatory life without parole for those under the age of 18 at the time of their
crimes violates the Eighth Amendment’s prohibition on ‘cruel and unusual
punishments.” Id. at 2460.

Mr. Tate, pro se, filed a Motion to Correct Illegal Sentence in light of Miller. On
October 29, 2012, the district court denied relief because Mr. Tate was seventeen years
old at the time of the offense. Mr. Tate filed an application for a supervisory writ n
the Fourth Circuit Court of Appeal, which was granted on December 19, 2012. The
circuit court found that Miller “held that mandatory life imprisonment without parole
for those offenders under the age of eighteen years at the time they committed a
homicide offense violates the Eighth Amendment prohibition of ‘cruel and unusual
punishments.” State v. Tate, No. 2012-K-1671 (La. Ct. App. Dec. 19, 2012). It vacated
the district court'’s judgment and remanded for the district court to conduct a
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“sentencing hearing in accord with the principles enunciated in Miller.” Id. The State
filed a writ application in the Louisiana Supreme Court on December 27, 2012, asking
it to “resolve the issue of the retroactivity of Miller.” The writ was granted on April 19,
2013.

On November 5, 2013, a divided Louisiana Supreme Court reversed the

judgment of the court of appeals and held that “Miller does not apply retroactively to

cases on collateral review as it merely sets forth a new rule of criminal constitutional
procedure, which is neither substantive nor implicative of the fundamental fairness
and accuracy of criminal proceedings.” State v. Tate, No. 2012-OK-2763, 2013 WL
5912118, at *1 (La. Nov. 5, 2013). Chief Justice Johnson, in a dissent joined by Justice
Hughes, found that Miller is substantive because “[l]ike the retroactive rulings in

Woodson [v. North Carolina, 428 U.S. 280 (1976)] and Lockett [v. Ohio, 438 U.S. 586

(1978)]. Miller invalidates mandatory sentencing regimes that permit only one
sentencing outcome, and authorize [s] the range of sentencing outcomes to be expanded
to include sentences less than life in prison without parole for juveniles. In requiring
that an alternative sentencing option be made available to juvenile defendants
convicted of homicide, Miller expands the range of permissible outcomes of the criminal
proceeding.” Id. at *3 (Johnson, C.J., dissenting with reasons). The court denied
rehearing on January 27, 2014, State v. Tate, No. 2012—0K-2763 (La. Jan. 27, 2014)
(Chief Justice Johnson and Justice Hughes voted to grant). This petition follows.
REASONS FOR GRANTING THE WRIT

The question of the retroactivity of Miller v. Alabama on collateral review is
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doctrinally and analytically straightforward. Most state and federal courts — and
federal prosecutors nationwide ~ have correctly recognized that Miller created a new
substantive rule that applies retroactively to children whose sentences became final
hefore it was announced. As a result, Miller is being implemented in cases throughout
the country. But a handful of courts — including the supreme courts of Louisiana and
Pennsylvania, which have large populations of juveniles automatically sentenced to die
in prison — have gotten tangled in unwarranted subtleties and concluded Miuller 1s not
retroactive. This Court should resolve this conflict now because hundreds of people
entitled to new sentencing hearings under Miller are blocked from relief in the
minority of states that have refused to recognize Miller’s retroactivity. As the State
has acknowledged, the resolution of this issue impacts not only Mr. Tate’s case but also
a “multitude of cases that are likely to be filed in the immediate future.” State’s Writ
Application 4, State v. Tate, No. 2012-0K-2763, 2013 WL 5912118 (La. Nov. 5, 2013).
Mr. Tate is entitled to a new sentencing hearing if Miller applies retroactively to his
case, and this Court should intervene to set straight the strained minority view.
L. WHILE MOST COURTS HAVE CORRECTLY RECOGNIZED THAT

MILLER IS RETROACTIVE TO CASES ON COLLATERAL REVIEW,

A FEW HAVE REACHED CONTRARY RESULTS THAT CREATE A

CONFLICT CALLING FOR THIS COURT'S REVIEW.

There is universal agreement that Miller announced a new rule, and most lower
courts have recognized that the rule is substantive and therefore retroactive within the

framework established in Teague v. Lane, 489 U.S. 288, 301-11 (1989) (holding new

rules that place “certain kinds of primary, private individual conduct beyond the power




of the criminal law-making authority to proscribe” apply retroactively to cases on

collateral review), and Penry v. Lynaugh, 492 U.S. 302, 330 (1989) (“In our view, a new

rule placing a certain class of individuals beyond the State’s power to punish by death
is analogous to a new rule placing certain conduct beyond the State’s power to punish

at all.”), abrogated on other grounds by Atkins v. Virginia, 536 U.S. 304 (2002).

Understanding that “[rJules that fall within . . . Teague’s first exception ‘are more
accurately characterized as substantive rules not subject to [Teague’s] bar,” Beard v.
Banks, 542 U.S. 406, 411 n.3 (2004), most- courts have readily identified Miller as a
new substantive rule that “appllies] retroactively because [it] ‘necessarily carrlies] a
significant risk that a defendant stands convicted of “an act that the law does not
make criminal” or faces a punishment that the law cannot impose upon him.” Schriro

v. Summerlin, 542 U.S. 348, 352 (2004) (emphasis added).

Indeed, the Supreme Courts of lowa, Massachusetts, Mississippi, and Nebraska
have easily concluded that Miller  alter[ed] the range of conduct or the class of persons
that the law punishes” with a sentence of life without parole. Summerlin, 542 U.S. at
353. While acknowledging that the Miller rule has procedural components, these
courts recognized it is primarily substantive because it requires states to modify their
substantive sentencing laws. State v. Ragland, 836 N.W.2d 107, 115 Towa 2013)
(unanimously holding Miller is retroactive because 1t creates a “substantive change in

the law that prohibits mandatory life-without-parole sentencing”); Diatchenkov. Dist.

Att'y Suffolk Cnty., 1 N.E.3d 270, 281 (Mass. 2013) (unanimously holding that Miller

is retroactive because it “explicitly forecloses the imposition of a certain category of
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punishment—mandatory life in prison without the possibility of parole—on a specific
class of defendants: those individuals under the age of eighteen when they commit the
erime of murder. Its retroactive application ensures that juvenile homicide offenders
do not face a punishment that our criminal law cannot constitutionally impose on

them.”); Jones v. State, 122 So. 3d 698, 702 (Miss. 2013) (holding that Miller 1s

retroactive, substantive rule because it “modified our substantive law by narrowing its

application for juveniles”); State v. Mantich, 287 Neb. 320, 341-42 (Neb. Feb. 7, 2014)
(holding that “the fact that Miller required Nebraska to change its substantive
punishment for the crime of first degree murder when committed by a juvenile . . .
demonstrates the rule announced in Miller is a substantive change in the law” and
“[blecause the rule announced in Miller is more substantive than procedural” it applies
retroactively).

Separate intermediate courts in Illinois and Florida reached the same

conclusion. Tove v. State, No. 2D12-5605, 2014 WL 228639, at *2 (Fla. 2d Dist. Ct.

App. 2014) (finding Miller is retroactive because it “dramatically disturbed the power
of the State of Florida to impose a nondiscretionary sentence of life without parole on

a juvenile convicted of a capital felony”); People v. Luciano, 988 N.E.2d 943, 955 ns

App. Ct. 2013) (“Miller's rule is better understood to be a substantive rule and not a

solely procedural rule.”); People v. Johnson, 998 N.E.2d 185, 194-95 (I1L. App. Ct. 2013}

(holding that Miller should be applied retroactively); People v. Morfin, 981 N.E.2d
1010, 1022 (Ill. App. Ct. 2012) (finding Miller “constitutes a new substantive rule”
because it “mandates a sentencing range broader than that provided by statute”).
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The Second, Third, Fourth, and Eighth Circuits and a panel of the Fifth Circuit
have permitted second or successive habeas corpus petitions raising Miller claims

because petitioners made a prima facie showing that this Court already has made

Miller retroactive. In re Simpson, No. 13-40718, 2014 WL 494816 (5th Cir. Feb. 7,

2014)"; In re Pendleton, 732 F.3d 280, 282 (3d Cir. 2013) (holding that petitioners

“made a prima facie showing that Miller 1s retroactive™); Williams v. United States, No.
13-1731 (8th Cir. Aug. 29, 2013) (order granting motion to file successive habeas
petition brought solely on ground that Miller 1s new rule retroactively applicable to

cases on collateral review); Wang v. United States, No. 13-2426 (2d Cir. July 16, 2013)

(same); Johnson v. United States, 720 F.3d 720, 720-21 (8th Cir. 2013} (per curiam)

(same); Stone v. United States, No. 13-1486 (2d Cir. June 7, 2013) (same); In re

Landry, No. 13-247 (4th Cir. May 30, 2013) (same); In re James, No. 12-287 (4th Cir.

May 30, 2013) (same); see also Alejandro v. United States, No. 13 Civ. 4364(CM), 2013
WL 4574066, at *1 (S.D.N.Y. Aug. 22, 2013) (“Because Miller announced a new rule of
constitutional law that is substantive rather than procedural, that new rule must be

applied retroactively on collateral review.”); Hill v. Snvder, No. 10-14568, 2013 WL

364198, at *2 n.2 (E.D. Mich. Jan. 30, 2013) ( [This court would find Miller retroactive

on collateral review, because it is a new substantive rule, which ‘generally apply

1 A different panel of the Fifth Circuit reached the opposite conclusion in a case where the habeas
petitioner sought a certificate of appealability on several guilt-phase claims and did not present a claim
or argument that raised the retroactivity of Miller. Craig v. Cain, No. 12-30035, 2013 WL 69128, at *2
(5th Cir. Jan. 4, 2013) (unpublished order denying motion to reconsider denial of COA and finding that
“Miller does not satisfy the test for retroactivity because it does not categorically bar all sentences of life

imprisonment for juveniles”).




retroactively.” (internal citation omitted)). These courts found it “relatively easy to
demonstrate the required logical relationship [to permit a successive filingl with

respect to the first exception articulated in Teague v. Lane.” Tyler v. Cain, 533 U.5.

656, 669 (2001) (O’Connor, 4., concurring). In addition, the Department of Justice has
directed federal prosecutors nationwide to take the uniform position that Miller is

substantive and therefore retroactive. See. e.g., Johnson, 720 F.3d at 721 (“The

government here has conceded that Miller is retroactive . . . ."}.

In conflict with these state and federal courts are the Supreme Courts of
Louisiana, Minnesota, and Pennsylvania, which have held in divided decisions that
Miller is not retroactive because it 1s a procedural, not a substantive, rule. State v.

Tate, No. 2012-0K-2763, 2013 WL 5912118, at *1 (La. Nov. 5, 2013) (Johnson, C.J.,

& Hughes, J., dissenting); Chambers v. State, 831 N.W.2d 311, 331 {(Minn. 2013) (two
justices dissented and two concurring justices called on this Court to resolve Miller's
retroactivity); Commonwealth v. Cunningham, 81 A.3d 1, 10 (Pa. 2013) (4-3 decision).
Intermediate appellate courts in Florida and Michigan have held Miller is not

retroactive. Geter v. State, 115 So. 3d 375 (Fla. 3d Dist. Ct. App. 2012); Gongzalez v.

State, 101 So. 3d 886 (Fla. 1st Dist. Ct. App. 2012); People v. Carp, 298 Mich. App. 472

(Mich. Ct. App. 2012).

The Eleventh Circuit similarly has held that Miller is not retroactive because
it does not categorically bar all life-without-parole sentences for children and therefore
cannot be a substantive rule. In re Morgan, 713 F.3d 1365, 1367-68 (11th Cir. 2013)
(reasoning that a “new rule is substantive when that rule places an entire class beyond
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the power of the government to impose a certain punishment regardless of the
procedure followed” and determining Miller is not retroactive because 1t “did not

prohibit the imposition of a sentence of life imprisonment without the possibility of

parole on minors’); see also Ware v. King, Civil Action No. 5 12cv147-DCB-MTP, 2013
WL 4777322, at *3 (S.D. Miss. Sept. 5, 2013) (finding Miller 1s not retroactive);

Johnson v. Ponton, Civil Action No. 3:13-CV-404, 2013 WL, 5663068, at *6 (E.D. Va.

Oct. 16, 2013) (same); Martin v, Symmes, No. 10-cv—4753, 2013 WL 5653447, at *17

(D. Minn. Oct. 15, 2013 ) (same).

Courts in the minority have employed labyrinthine reasoning to find Miller non-
retroactive by turning its holding into a mere matter of the procedure necessary to
support a life-without-parole sentence. The analytical contortions required to avoid the
uncomplicated, intuitive understanding of Miller as a substantive rule have resulted
in decisions so divided and confused that judges have called for this Court to

disentangle them. See, e.g.. Chambers, 831 N.W.2d at 331 (Anderson, J., concurring,

joined by Wright, J ) (observing that “any modification of the existing precedent should
be left to the United States Supreme Court, whether here or in some other case,
because the Court has determined the constitutional limits that underlie Miller, and
it is United States Supreme Court jurisprudence at 1ssue in the matter before us™); In
re Morgan, 713 F.3d at 1369 (Wilson, J., concurring) (“It is therefore possible that
Miller announces a quasi-substantive rule retroactive to cases on collateral review or,
at the very least, a procedural rule of a different stripe from those we have previously
confronted. Nonetheless, in the face of such uncertainty, I believe the wiser tack is to
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exercise restraint rather than to make the leap in one bound. . . . I therefore agree with
my colleagues, for the time being, that the rule anncunced by Miller 1s not
retroactive-at least until the Supreme Court or this court sitting en banc directs us

otherwise.”).

1L MILLER IS A NEW SUBSTANTIVE RULE THAT IS
RETROACTIVELY APPLICABLE, AND THE LOUISIANA SUPREME
COURT'S MINORITY VIEW IS WRONG.
This Court’s holding in Miller that “the Eighth Amendment forbids a sentencing
scheme that mandates life in prison without possibility of parole for juvenile offenders,”
132 S. Ct. at 2469, created a new rule that is retroactively applicable to cases on

collateral review. Under Teague's first exception, new substantive rules apply

retroactively to cases on collateral review. See Bouslev v. United States, 523 U.S. 614,

619-20 (1998). Because Miller narrowed the scope of the State’s power to punish with
a sentence of life without parole, it is a new substantive rule for Teague purposes and
is retroactive to cases that were final prior to its announcement.

To reach the conclusion that Miller is not retroactive, the Louisiana Supreme
Court unnecessarily distorted the straightforward question of whether Miller 1s
substantive, reasoning that “[wlhile the Court opined ‘appropriate occasions for
sentencing juveniles to this harshest possible penalty will be uncommon, 1t specifically
did not ‘foreclose a sentencer’s ability to make that judgment in homicide cases” and
so Miller “simply altered the range of permissible methods for determining whether a
juvenile could be sentenced to life imprisonment without possibility of parole.” State
v, Tate, No. 2012-0K-2763, 2013 WL 5912118, at %10 (La. Nov. 5, 2013).
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Of course. this Court has never held that only categorical rules are substantive.
This Court’s precedent clearly establishes that substantive rules “narrow the scope of
a criminal statute” or “place particular conduct or persons . . . beyond the State’s power

to punish.” Summerlin, 542 U.S. at 351-52; see also Teague, 489 J.S. at 307. This

definition applies to rules that “deprivell the State of the power to impose a certain
penalty” as well as those that deprive the State of the power to punish at all. Penrv,
492 U.S. at 330.

Miller narrows the State’s power to punish children with a sentence of life
imprisonment without parole by depriving the State of the power to mandate such
sentences. This Court also made clear that “appropriate occasions for sentencing
juveniles to this harshest possible penalty will be uncommon,” and that such a
sentence can only be imposed after the sentencer has “takeln] into account how
children are different, and how those differences counsel against irrevocably sentencing
them to a lifetime in prison.” Miller, 132 S. Ct. at 2469. By altering the State's power
to impose life without parole on a child from every case to only the uncommon case,
Miller narrowed the scope of the State’s power to impose that punishment and, in
practice, placed the vast majority of children beyond the State’s power to do so.

Unlike procedural rules that “regulate only the manner of determining the
defendant’s culpability” but do not alter the scope of the culpability determination
itself, Summerlin, 542 U.S. at 353, Miller — while 1t certainly has a procedural
component — changes more than the way in which culpability or punishment is
adjudicated. The rule of Miller invalidates mandatory sentencing regimes, like
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Louisiana’s, that permit only one sentencing outcome, and requires that the range of
outcomes be changed to include a lesser sentence. By mandating that an alternative
sentencing option be available to children convicted of homicide, Miller changed the
range of permissible outcomes of the criminal proceeding. Thatis a substantive change
in the law, and the Louisiana Supreme Court was wrong to characterize it as a run-of-
the-mill procedural rule.

That Miller is retroactive is further made plain by its pedigree — it is the same
type of rule as the fully retroactive decisions from which 1t 1s descended. See Tyler, 533
U.S. at 668-69 (O'Connor, J., concurring) (explaining that “if we hold in Case One that
a particular type of rule applies retroactively to cases on collateral review and hold in
Case Two that a given rule is of that particular type, then it necessarily follows that
the given rule applies retroactively to cases on collateral review.”). As this Court
explained in Miller at pages 2463-67, the ban on mandatory life-without-parole
sentences for children flows from two strands of precedent — decisions banning death

sentences for children, Roper v. Simmons, 543 U.S. 551 (2005), and life-without-parole

sentences for children convicted of nonhomicide crimes, Graham v. Florida, 560 U.S.

48 (2010), and decisions banning mandatory death sentences, Woodson v. North

Carolina, 428 U.S. 280 (1976) (plurality opinion); Lockett v. Ohio, 438 U.5. 586 (1978);

Sumner v. Shuman, 483 U.S. 66 (1987) - both of which have been applied

retroactively.? The Jowa Supreme Court put it plainly’ because “a substantial portion

See. e.r. LeCroy v. Sec’y, Fla. Dep't of Corr., 421 F.3d 1237, 1239-40 (11th Cir. 2005) {noting

retroactive application of Roper); Horn v. Quarterman, 508 F.3d 306, 307-08 {(5th Cir. 2007} (same): In
re Moss, 703 F.3d 1301, 1302 (11th Cir. 2013) (holding Graham applies retroactively to cases on
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of the authority used in Miller has been applied retroactively, Miller should logically

receive the same treatment.” Ragland, 836 N.W .2d at 116; see also Morfin, 981 N.E.2d
at 1024 (Sterba, J., concurring) (“[Tlhe clear implication of the Sumner decision 1s that
a new rule that does not prohibit a certain sentence in every case but prohibits the
mandatory imposition of that sentence is a substantive rule rather than a procedural
rule.”).

Most lower courts have followed this Court’s well-marked precedent and reached

the conclusion that Miller is retroactive, but the Louisiana Supreme Court veered off

into convoluted reasoning and arrived at the wrong result. This Court should grant

review to set 1t back on course.

I[II. THE RETROACTIVE EFFECT OF MILLER IS AN
IMPORTANT ISSUE THAT THIS COURT SHOULD
RESOLVE NOW IN THIS CASE.
The retroactive application of Miller to the hundreds of cases of children whose
mandatory life-without-parole sentences became final prior to its announcement 18
exceptionally important for principled and practical reasons. This Court should resolve

this question now because it is a threshold issue — and an outcome-determinative one

_ that state and federal courts must address in hundreds of cases nationwide. The

collateral review); In re Sparks, 657 F.3d 268, 262 (5th Cir. 2011) (holding Graham was made retroactive
on collateral review): Songer v. Wainwright, 769 F.2d 1488, 1489 (11th Cir. 1985) (“There is no doubt
today about this question. Lockett is retroactive.”); Rilev v. Wainwright, 517 So. 2d 656, 657 (Fla. 1987)
(“‘Lockett clearly is retroactive™); Dutton v. Brown, 812 F.2d 593, 599 n.7 {10th Cir. 1987) (noting that
law “require[s] the retroactive application of Lockett”); Campbell v. Blodgett, 978 F.2d 1502, 1512-13
(9th Cir. 1992) {per curiam) (determining merits of Shuman claim in case that became final two years
before Shuman decided); Thigpen v. Thigpen, 926 F.2d 1003, 1005 (11th Cir. 1991) (noting death
sentence set aside on Shuman grounds in federal habeas corpus case).
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State has argued that resolution of this question will “significantly affect the public
interest” and impact 267 cases in Louisiana alone. State’s Writ Application 4, State
v. Tate, No. 2012-0OK-2763, 2013 WL 5912118 (La. Nov. 5, 2013).

The question whether Miller is retroactive has absorbed — and will continue to
absorb _ substantial time and resources from state and federal courts across the
country. Waiting to intervene will serve only 10 deepen the conflict among courts and
the procedural morass in which increasing numbers of petitioners — already struggling
to meet complicated and confusing state and federal filing requirements without
counsel — will find themselves.

This case is an ideal vehicle for the Court to make clear that Miller is retroactive
because the question was well-presented and thoroughly briefed in the Louisiana
Supreme Court. That court conducted an analysis under Teague® and issued a
reasoned opinion squarely addressing retroactivity.

Further, the retroactivity of Miller 1s determinative of the outcome in this case.

The State has not contested that Darryl Tate is entitled to a new sentencing hearing
where the sentencer must give full consideration to the factors articulated in Miller if
it is retroactively applicable to his case. Darryl Tate had suffered many problems since
he was a small child and was in need of mental health care when he was arrested at

age seventeen for a botched robbery that turned into a killing. His grandmother

3 Louisiana has adopted the retroactivity analysis in Teague. Tate, 2013 WL 5912118, at *5-6 (“As we
stated in State ex rel. Taylor v. Whitley, 606 So. 2d 1292 1297 (La. 1992), cert. denied, 508 U.S. 962,113
S Ct. 2935, 124 L.Ed.2d 684 (1993), the standards for determining retroactivity set forth in Teague v.
Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L.Ed.2d 334 (1989), apply to ‘all cases on collateral review in
our state courts.” Accordingly, our analysis is directed by the Teague inquiry.”}.
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endorsed his plea of guilty to second degree murder in hopes that he would receive
treatment in a facility for people with prior psychiatric problems. State's Writ
Application, Ex. 3 at 3, State v. Tate, No. 2012-0K-2763, 2013 WL 5912118 (La. Nov.
5.2013). Because the court imposed a mandatory life-without-parole sentence, Darryl
Tate’s background was never considered. If Miller applies retroactively, it will afford
him his first-ever chance to present evidence that demonstrates his 1s not one of the
“uncommon” cases in which sentencing a child to the harshest possible penalty 1s
appropriate. Miller, 132 5. Ct. at 2469.
CONCLUSION

For the foregoing reasons, Petitioner prays that this Court grant a writ of

certiorari to the Supreme Court of Louisiana.

Respectfully submitted,
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Synopsis

Background: Foliowing affirmance, 454 So.2d 391, of
conviction and mandatory life-without-parele sentence for
secand-degree murder he commiited as juvenile, defendant
filed postconviction motion for resentencing. The District
Court denied motion. The Court of Appeal granted writs,
remanding matter for a sentencing hearing. The Supreme
Court granted certiorari.

Holdings: The Supreme Court, Knoll, I, keld that:

{1} holding of United States Supreme Court in Miller v.
Alabama, that mandatory life imprisonment without parole
for juvenile homicide offenders violates Eighth Amendment
proh‘ibitiw against cruel and unusual punishment, does not
apply retroactively in state cases on coliateral review; and

[2] statutes requiring presentencing hearing on parole
eligibility with regard to life sentence for defendant who was
under 18 at time of first-degree murder or second-degree
murder applies prospectively only.

Judgment of Court of Appeal reversed; judgment of District
Court reinstated.

Johnson, C.J., dissented and assigned reasons.

Hughes, §., dissented for reasons assigned by Johnson, C.J.

Attorneys and Law Firms

Department of Justice, State of Louisiana, James D. Caldwell,
Attorney General, Colin Andrew Clark, Assistant Attorney
General, District Attorney's Office, Orleans Parish, Leon A.
Cannizarro, Jr., District Attomey, Donna R. Andrieu, Chief

of Appeal, Scott Gerard Vincent, Assistant District Attorney,
for Applicant.

Darryl Tate (Pro Se), Tulane Law Clinic, Katherine Maris
Mattes, Bryan A. Stevenson, Pro Hac Vice, for Respondent.

Opinion
KNOLL, Justice.

*1 This criminal post-conviction proceeding presents the
res nova 1ssue of whether Miller v. Alagbama, 567 U.S.
——, 132 S.Ct. 2455, 183 L.Ed.2d 407 {2012), in which
the United States Supreme Court held mandatory life
imprisonment without parole for juvenile homicide offenders
violates the Eighth Amendment prohibition of cruel and
unusual punishments, applies retroactively in state collateral
proceedings. The defendant, Darryl Tate, whose mandatory
life-without-parole sentence for a second-degree murder he
committed as a juvenile became finat in 1984, filed a motion
seeking resentencing 1n light of Mifler. The District Court
denied his motion, but the Court of Appeal granted writs,
remanding the matter for a sentencing hearing. We granted
writs to address the retroactivity of Miller to those juvenile
homicide convictions final at the time Miiler was rendered.
State v. Darrpl Tate, 12-2763 (La.4/19/13), 111 So0.3d 1023,
For the following reasons, we find Miller does not apply
retroactively in cases on collaterai review as it merely sets
forth a new rule of criminal constitutional procedure, which
is neither substantive nor implicative of the fundamental
fairness and accuracy of criminal proceedings. Therefore, we
reverse the judgment of the Court of Appeat and reinstate the
judgment of the District Court.

*2 FACTS

Around 2:20 a.m. on April 1, 1981, Tate robbed Keith Ditlan
and Anthony Jeffrey at gunpeint as the victims sat inside
Ieffrey's car in a parking lot near South Rampart and Calliope
Streets in New Orleans, Louisiana. Dillan testified he saw
Tate illuminated by streetlights as he approached the car and
looked directly at him for a few seconds when he leaned over
the driver's seat to give the gunman his money. After Dillan
gave him 40¢, Tate demanded money from Jeffrey and then
shot him in the chest when Jeffrey tried to start the car in an
apparent attempt to flee. Dillan escaped and called police, but
Ieffrey was pronounced dead at the scene.
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Tate was subsequently linked to this homicide after he was
arrested and charged with a separate armed robbery and
attempted murder of a tourist outside the French Quarter, and
tests determined his weapon was the one used to shoot Jeffrey.
Dillan then identified Tate as the person who robbed him and
kilied Jeffrey.

On November 9, 1982, Tate pleaded guilty to second-
degree murder, attempted first-degree murder, and armed
robbery, while reserving the right to appeal the denial of
his motion to suppress the identification pursuant to Stade v.
Crosby, 338 S0.2d 584 (La.1976). The criminal district court
sentenced him to concurrent terms of life imprisonment at
hard labor without benefit of parole, probation, or suspension
of sentence, 50 years imprisonment at hard labor, and 50
years imprisonment at hard labor without benefit of parcle,
probation, or suspension of sentence. The Court of Appeal
affirmed. State v. Tate, 454 50.2d 391 (La.App. 4th Cir. 1984).
According to the arrest register and the grand jury indictment,
Tate was born on November 6, 1963, and, therefore, was
seventeen years and five months of age at the time he
committed the offenses.

¥3 In 2012, Tate pro se filed what he captioned as a motion
to correct an illegal sentence, reguesting resentencing in light
of the recently decided Miller. On October 29, 2012, the
District Court denied his motion, helding:

The defendant was convicted and sentenced within the
approved sentencing guidelines. As such, the defendant’s
motion to correct an illegal sentence is denied.

The defendant asserts that at the time of the commission
of the crime he was a minor under the age of eighteen
(18). While this is true, the defendant was under the age
of eighteen, he was seventeen (17) years old when he
committed the offenses. Under Louisiana law with regard
to criminal prosecution he is considered an adult and was
sentenced accordingly.

The Court of Appeal, Fourth Circuit, however, granted writs,
reasoning:

In Miller v. Alabama, 567 U.S.
——, 132 S.Ct. 2455, 183 L.Ed2d
407 (2012), the Court held that
mandatory life imprisonment without
parole for those offenders under the
age of eighteen years at the time they
committed a homicide offense violates

the Eighth Amendment prohibition of
“cruel and unusual punishments.” /d..
567 U.S. at . 132 S.Ct at 2466
As the Loussiana Supreme Court found

in two per curiam cpinions, the Court
did not prohibit life imprisonment
without parcle for juveniles, but
instead required that a sentencing
court consider an offender's youth and
attendant characteristics as mitigating
deciding  to
impose the harshest possible penalty

circumstances before
for juveniles who have committed a
homicide offense. Stare v. Simmons,
2011-1810 (La.10/12/12}, 99 So.3d
28: State v. Graham, 2011-2260
(La.10/12/12), 99 So.3d 28. Therefore,
the district court's judgment denying
relator's metion to correct an illegal
QOctober 29, 2012
is hereby vacated. The matter is

sentence  on

remanded for reconsideration after
conducting a sentencing hearing in
accord with the principles enunciated
in Miller and stating the reasons for
reconsideration and sentencing on the
record within sixty days of this order.
See Graham,
of compliance, the district court is

Simmons; As proof
ordered to provide this Court with
a copy of its reasons following the
hearing,.

State v. Tate. 12-1671 {(La.App. 4 Cir. 12/19/12) (unpub'd).

*4 To resolve the dispute between the lower courts

regarding the retroactivity of Miller on collateral review, ' we
begin with an in-depth examination of its hotding.

DISCUSSION

In Miller, the Supreme Court specificafly held “the Eighth
Amendment forbids a sentencing scheme that mandates life
in prison without possibility of parole for juvenile offenders,”
finding instead the sentencing court must first hold a hearing
to consider mitigating factors, such as the defendant's youth,
before imposing this severe penalty. Mifler, 132 S.Ct. at
2469. In so doing, the Supreme Court resolved the issue left

sy Fegders, Mo i in
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unanswered by the Grakam v, Florida categorical ban 5 on on collateral review in our state courts.” Accordingly, our

tife imprisonment without parole sentences for non-homicide analysis is directed by the Teague inguiry.

juvenile offenders and the Roper v. Simmons, 543 U.S. 351,
125 S.Cu. 1183, 161 L.Ed2d 1 (2005) categorical ban on
capital punishment for juvenile offenders.

Keeping with its teasoning in Groham and Roper, the
Supreme Courl explained “[b]ly making youth (and all that
accompanies it) irrelevant to imposition of that harshest
prison sentence, such a scheme poses too great a risk of
disproportionate punishment” Miller, 132 S.Ct. at 2469.
However, it rejected arguments for a categoricai bar similar to
Graham and Roper, stating “[a]lthough we do not foreclose
a sentencer's ability to make that judgment in homicide
cases, we require it to take into account how children
are different, and how those differences counsel against
irrevocably sentencing them to a lifetime in prison.” /d. In
clarifying its holding, the Supreme Court emphasized:

... Our decision does not categorically
bar a penalty for a class of offenders
or type of crime—as, for example,
we dig in Roper or Graham. Instead,
it mandates only that a sentencer
follow a certain process—considering
an offender’s youth and attendant
characteristics—before impaosing  a
particular penalty. And in so requiring,
our decision flows straightforwardly
from our precedents: specifically, the
principles of Roper, Graham, and
our individualized sentencing cases
that youth matters for purposes of
meting out the law's most serious

punishments.

Id. at 2471,

Qur task in the present case is determining whether Tate and
other offenders, whose convictions for homicides commitied
while juveniles were final when Miller was rendered, are
now entitled to the benefit of the rule announced in Miller.
Dispesitive herein, therefore, is whether Miller is subject to
retroactive application in state collateral proceedings.

As we stated in State ex rel. Taylor v. Whitley, 606 So0.2d
1292, 1297 (L.a.1992), cert. denied, 508 US. 962, 113 5.Ct.
2035, 124 L .Ed.2d 684 (1993), the standards for determining
retroactivity set forth in *6 Teague v. Lane, 489 U.S. 288,
109 S.Ct. 1060, 103 L.Ed.2d 334 (1989), apply to “all cases

[1] We conduct this inquiry in three steps:

First, the date on which the defendant's conviction became
final is determined. Lambrix v. Singletary, 520 .S 518,
527, 117 S.Ct. 1517, 1524, 137 LEd2d 771 (1997}
Next, the habeas court considers whether ™ "a state
court considering [the defendant's] claim at the time hus
conviction became final would hkave felt compelled by
existing precedent to conclude that the rule [he] seeks
was required by the Constitution.” ™ fbid. (quoting Saffle
v. Parks, 494 U.S. 484, 488, 110 S.Ct. 1257, 1260, 108
L Fd.2d 415 (1990))(alterations in Lambrix ). If not, then
the rute is new. If the rule is determined to be new, the final
step in the Teague analysis requires the court o determine
whether the rule nonetheless falls within one of the two
narrow exceptions to the Teague doctrine. 52010.5., at 527,
117 8.Ct., at 1524-1525. The first, limited exception is
far new rules “forbidding criminal punishment of certan
primary conduct [and] rules prohubiting a certain category
of punishment for a class of defendants because of their
status or offense.” Penry v. Lvnaugh, 492 U.S. 302, 330,
109 S.Ct. 2934, 2953, 106 L.Ed.2d 256 (1989). The second,
even more circumscribed, exception permits retroactive
application of “watershed rules of criminal procedure
implicating the fundamental fairness and accuracy of the
criminal proceeding.” Graham [v. Collins, 506 U.S. 461,
113 S.Ct. 892, 122 L.Ed.2d 260 (1993) 1, supra. at 478,
113 8.Ct,, at 903 {quoting Teague, supra, at 311,109 S.Ct.,
at 1075} (internal quotation marks omitted). “Whatever the
precise scope of this [second] exception, it is clearly meant
to apply only to a smalf core of rules requiring observance
of those procedures that ... are implicit in the concept of
ordered liberty.” Graham, supra,.at 478, 113 8.Ct., at 903
(internal quotation marks omitted}.

O'Dell v. Netherland 521 U8, 151, 156-57, 117 S.Ct. 1969,
1973, 138 .Ed.2d 351 (1997) (holding rule apnounced in
Simmons v. South Carplina, 512 U.S. 154, 114 S.Ct. 2187,
129 L.Ed.2d 133 (1994), requiring capital defendants be

permitted to inform sentencing jury of his parole ineligibility

if State argues his future dangerousness, was procedural and

not retroactive).

Applying the Teague analysis herein, we must first determine
when Tate's conviction became final. Under our Code
of Criminal Procedure, direct appeal in Tate's case was
completed when he neither sought rehearing of the Court

Rext
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of *7 Appeal's affirmation of his conviction and sentence
rendered on July 31, 1984, nor applied to this Court for a
writ of certiorari. See La. Code Crim Proc. art. 922 ("Within
fourteen days of rendition of the judgment of ... any appellate
court, in term time or out, a party may apply to the appropriate
{an]

appellate court becomes final when the delay for applying

court for a rehearing.... A judgment rendered by ..

for rehearing has expired and no application therefore has
been made.™. Accordingly, we find Tate's conviction became
final on August 14, 1984, when the delays for applying for
rehearing expired.

[2] The next question we must resolve then is whether the
rule prohibiting mandatery life insprisonment for homicides
committed by juveniles is “new,” ie. not “dictated by
precedent existing at the tme the defendant's conviction
became final.” Whorton v. Bockiing, 349 U.S. 406, 416,
127 §.Ct. 1173, 1180, 167 L.Ed.2d | (2007) (emphasis in

original). This distinction is refevant because

.. [w]hen a decision of this Court resuits in a “new rule,”
that rule applies to all criminai cases still pending on
direct review. As to convictions that are already final,
however, the rule applies only in limited circumstances.
New substantive rules generally apply retroactively.... New
rules of procedure, on the other hand, generally do not
apply retroactively.... [Wle give retroactive effect to only
a small set of * ‘watershed rules of criminal procedure’
implicating the fundamental fairness and accuracy of the
criminal proceeding.”

Summeriin, 542 U.S. at 351-52, 124 S.Ct. at 2522 (citations
omitted) (alterations and emphasis in original)(holding the
rule announced in Ring v. Arizona, 536 U.S. 384, 122
S.Ct. 2428, 153 L.Ed.2d 556 (2002)}—the existence of an
aggravating factor in capital cases must be proved to a jury
rather than a judge—was procedural and not retreactive).

Utilizing these principles, we find, and the partics do not
dispute, Miller establishes a new rule. This is so because
when Tate's conviction became final in 1984, Miller was
not dictated by precedent as neither Roper nor Graham,
upon *8 which the Miller Court relied, had been decided.
See Miller. 132 S.Ct. at 2471 (holding its decision flows
straightforwardly from its precedents, specifically Roper.
Graheam, and its individualized sentencing cases). “Instead,
Miller established for the first time a requirement of
individualized sentencing outside the death penalty context.”
Craig v. Cain, 2013 WL 69128, at *1 (5th Cir.2013); see
also Ware, 2013 WL 4777322, at *3, Morgan, 713 F.3d

Mexk Fd Ty

at 1366; People v. Carp. 298 Mich.App. 472, 828 N.W.2d
685, 708 (2012); Chambers v. State. 831 N.W.2d 311, 326
(Minn.2013); People v. Morfin, 367 {ll.Dec. 282, 981 N.E 2d
1010, 1022 (11l.App. | Dnst.2012). Therefore, we properly
categorize the Mifler rule as new.

Given this designation, we must now determine whether
this new rule is substantive or precedural in nature, and 1f
procedural, whether it falls within the “watershed™ exception
to the rule of non-retroactivity. See Summer{in, 542 U.5. at
351-52, 124 S.Ct. at 2522,

We note while the “distinction between substance and
procedure is an important one,” it is not necessarily always
a simple matter to divine. Bousley v. United States. 523 U S.
614,620, 118 S.Ct. 1604, 1610, 140 L.Ed.2d 828 (1998). The
Supreme Court has, however, sought to clarify the difference
between substantive and procedural rules in several of s
decisions along the Teagite continuum,

On one hand, the Supreme Court in Summerfin explained
a new rule is “swhstantive T if the rule “narrow[s] the
scope of the criminal statute by interpreting its terms,” ot
“ptace(s] particular conduct or persons covered by the statute
beyond the State's power to punish.” 542 U.S. at 351-
52, 124 S.Ct. at 2522 (citations omitted). This definition
“caver[s] not enly rules forbidding criminal punishment of
certain primary conduct but also rules prohibiting a certain
category of punishment for a class of defendants because of
their status or offense.” *9 Penrp, 492 US. at 329, 109
S.Ct. at 2953. Such rules “apply retroactively because they
necessarily carry a significant risk that a defendant stands
convicted of an act that the law does not make criminal” or
“faces a punishment that the law cannot impose upon him™
because of his status or offense. Summerlin, 542 U.S. at 352,
124 $.Ct. at 2522-23 (quoting Bousley, 523 U.S. at 620--21,
[ 18 S.Ct. at 1610)internal quotation marks removed).

In contrast, rules “regulat[ing] oniy the manner of
determining the defendant's culpability are procedural.”
Summertin, 342 U.S. at 353, 124 S.Ct. at 2523 (emphasis
in original). This is so because “[tJhey do not produce a
class of persons convicted of conduct the law does not
make criminal, but merely raise the possibility that someone
convicted with use of the invalidated procedure might have
been acquitted otherwise.” Id. at 352, 124 S.Ct. at 2523. The
Supreme Court has further extended this definition to rules
regulating the manner of determining a defendant’s sentence
when such rules “neither decrimmalize a class of conduct
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nor prohibit the imposition of ... punishment on a particular
class of persans.” Lambrix v. Singletary, 520 U.S. 518, 339,
117 S.Ct. 1517, 1531, 137 L.Ed.2d 771 (1997)(holding the
rule announced in Espinosa v. Florida, 505 U.S. 1079, 112
S.Ct. 2926, 120 L.Ed.2d 854 {1992)——capital juries may not
weigh invalid aggravating circumstances—was procedural);
see also Sawyer v. Smith, 497 U.8. 227,241, 110 S Cr. 2822,
2831, 111 L.Ed.2d 193 (1990)holding the rule announced in
Caldwell v. Mississippi, 472 U.S. 320, 341, 105 5.Ct. 2633,
86 1.Ed.2d 231 (1985)—capital juries must be made aware
of the gravity of its task—was procedural).

[3] Insummary,

. a new rule regarding sentencing
is substantive if it eliminates the
power of the State to impose the
punishment in question regardless
of the procedures followed. Penry,
492 U.S. at 330, 109 S.Ct 2934
On *10 the other hand, the new
rule is procedural if it regulates the
rmanner in which the State exercises
its continuing power to impose the
punishment in question. Lambrix, 320
U.S. at539, 117 5.Ct. 1517

Chambers, 831 N.W .2d at 327.

Judged by this standard, we find the Miller holding is
properly classified as procedural. Miller held juveniles could
not mandatorily be sentenced to life imprisonment without
parole in homicide cases, invalidating a sentencing scheme
mandating such harsh punishment without consideration of
the unique characteristics of a juvenile offender. It did
not alter the range of conduct or persons subject to life
imprisonment without parole for hemicide offenses, nor did
it eliminate a State's power to impose such a sentence on a
juvenile offender, specifically holding: “Our decision does
not categorically bar a penalty for a class of offenders or type
of crime.” Miller, 132 8.Ct. at 2471; see also Morgan, 713
F.3d at 1368. While the Court opined “appropriate occasions
for sentencing juveniles to this harshest possible penalty will
be uncommon,” it specifically did not “foreclose a sentencer’s
ability to make that judgment in homicide cases....” Miller,
132 S.Ct. at 2469; see also Morgan, 713 F.3d at 1368, Ware,
2013 WL 4777322, at *3.

Moreover, it did not alter the elements necessary for a
homicide conviction. See Chambers, 831 N.W.2d at 329;

Carp, 828 N.W.2d at 711; see also Summerlin, 542 US. at
354, 124 S.Ct. at 2524 Rather, it simply altered the range
of permissible methods for determining whether a juvenile
could be sentenced to life imprisonment without parole
for such a conviction, “mandat [ing] cnly that a sentence
follow a certain process—considering an offender’s youth
and attendant characteristics—before imposing a particular

penalty.” Miller, 132 S5.Ct at 2471 see also Summerlin,

542 U.S. at 353, 124 S.Ct. at 2523; Morgan. 713 F.3d at
1368; *11 Chambers, 831 N.W 2d at 328. As the Summerlin
Court expiained, when determining the retroactivity of the

rule announced in Ring v. Arizona, supra:

.... Ring held that “a sentencing judge, sitting without a
jury, [may not] find an aggravating circumstance necessary
for imposition of the death penalty,™ 536 U.S., at 609,
122 S.Ct. 2428. Rather, “the Sixth Amendment requires
that [those circumstances] be found by a jury.” fbid. This
holding did not alter the range of conduct Arizona law
subjected to the death penalty. It could not have; it rested
entircly on the Sixth Amendment's jury-trial guarantee, a
provision that has nothing to do with the range of conduct
a State may criminalize. Instead, Ring altered the range of
permissible methods for determining whether a defendant's
conduct is punishable by death, requiring that a jury rather
than a judge find the essential facts bearing on punishment.
Rules that allocate decisionmaking authority in this fashion
are prototypical procedural rules, a conclusion we have
reached in numerous cther contexts.

A decision that madifies the elements of an offense is
normatly substantive rather than procedural. New elements
alter the range of conduct the statute punishes, rendering
some formerly unlawful conduct lawful or vice versa. But
that is not what Ring did; the range of conduct punished
by death in Arizona was the same before Ring as after.
Ring held that, because Arizona's statutory aggravators
restricted {as a matter of state law) the class of death-
eligible defendants, those aggravators effectively were
elements for federal constitutional purposes, and so were
subject to the procedural requirements the Constitution
attaches to trial of elements. This Court's holding that,
because Arizona has made a certain fact essential to the
death penalty, that fact must be found by a jury, is not the
same as this Court's making a certain fact essential to the
death penalty. The former was a procedural holding; the
latter would be substantive.




State v. Tate, - S0.3d ---- {2013)
5012-2763 (La 11503y

Summerh’ﬁ, 342 [J.S. at 353-55, 124 S.Ct. at 2523-24
{citations and footnote omitted).

Therefore, because the AMifler Coust, like the Court m
Summeriin. merely altered the permissible methods by which
the State could exercise its continuing power, in this case
to punish juvenile homicide offenders by life imprisonment
*12 without the possibility of parole, we find its ruling 15

procedural, not substantive in nature. >

4] *13 This dees not, however, end our inquiry. While
Miller does not meet the substantive exception recognized
in Teague. a second exception exists, which may render a
new procedural rule retroactive on collateral review: “A new
ruie applies retroactively in a coilateral proceeding only if ...
the rule is a * “watershed rule] of criminal procedure™
implicating the fundamental fairess and accuracy of the
criminal proceeding.” Whorton, 549 U5 at 416, 127 S.Ct.
1173, 1180 (alteration in original)(citing Saffle. 494 US. at
495. 110 S.Ct. 1257, quoting Teague, 489 U.S. at 311, 109
$.Ct. 1060). In order to qualify as watershed, a new rule must
meet two requirements:

First, the rule must be necessary to
prevent an impermissibly large risk
of an inaccurate conviction. Second,
the rule must alter our understanding
of the bedrock procedural elements
essential to the fairness of a

proceeding.

Whorton, 549 U.S. at 418, 127 S.Ct. at 1182 (citations and
quotation marks omitied}.

This exception, though, “Is extremely narrow,” and since ifs
decision in Teague, the Supreme Court has “rejected every
claim that a new rule satisfied the requirements for watershed
status.” Jd. at417-18, 127 §.Ct. at 118182, In fact, the Court
has indicated “it is unlikely that any” watershed rules have
‘yet to emerge.” " Summerlin, 542 U.S. at 352, 124 S.Ct. atl

2519 (quoting Tyler, 533 1.5, at 667 n. 7,121 S.Ct. 247’8).3
The only case ever to satisfy this high threshald is *14
Gideon v. Wainwright, 372 U.S. 335,83 8.Ct. 792, 9 L.Ed.2d
799 (1963), in which the Court “held that counsel must be
appointed for any indigent defendant charged with a felony”
because “[w]hen a defendant who wishes to be represented by
counsel is denied representation, Gideon held, the risk of an
unreliable verdict is intolerably high. The new rule announced
in Gideon eliminated this risk.” Whorton, 549 U.S. at 419,

127 S.Ct. a1 1182. Therefore, it is not enough that a new
rule is aimed at improving the accuracy of trial, or even that
it promates the objectives of fairness and accuracy, the rule
must institute procedures implicit in the concept of ordered
liberty to come within this exception.

Applying these requirements, we find the Miller ruling fails to
satisfy the initial requirement pertaining to an “impermissibly
large risk” of an inaccurate conviction. See Summerlin, 542
U.S. at 356, 124 S.Ct. at 2525. Miller deals exclusively with
sentencing and does not pertain to criminal trial procedures
#15 leading to conviction. Tt focuses solely on accuracy n
sentencing and does not address or impinge on the accuracy
of a juvenile defendant's conviction for a homicide offense.
Thus, unlike the expansive rule in Gideon, the Miller rule
neither impacts nor relates to the accuracy of the underlying
determination of guilt or innocence. See Chambers. 831
N.W.2d at 330; Carp, 828 NW.2d at 711

Moving on to the second eriteria that a watershed rule “must
alter our understanding of the bedrock procedural elements
essential to the fairness of a proceeding,” we find Miller
falis woefully short of the rule announced in Gideon. See
Whorton, 549 1U.S. at 418, 127 S.Ct. at 1182; Summerlin,
542 US. at 356, 124 S.Ct. at 2525, As the Supreme Court
has repeatedly expiained. this second requirement “‘cannot be
met simply by showing that a new procedural rule is based
on a ‘bedrock’ right” Whorion, 549 US. at 420-21, 127
S.Ct. at 1183 (emphasis in original). Similarly, “that a new
procedural rule is fundamental in some abstract sense is not
enough.” /d. Rather, the new rule “must itself constitute a
previously unrecognized bedrock procedural element that is
essential to the fairness of a proceeding.” /d. at 421, 127 S.Ct.
at 1184 (citations omitted). The Mitler Court's review of its
precedents

... demonstrates that its holding was not a “watershed™
devetopment. The Court's cases have long established
that “sentencing juries must be able to give meaningful
consideration and effect to all mitigating evidence that
might provide a basis for refusing to impose the death
penaity on a particular individual” Abdul-Kabir v.
Quarterman, 550 U.S. 233, 246, 127 S.Cu 1634, 167
L.Ed.2d 585 (2007)(citing Woodson v. North Carolina. 428
U.S. 280, 96 S.Ct. 2978, 49 1..Ed.2d 944 (1976))(holding
that the imposition of mandatory death sentence without
consideration of the character and record of the individual
offender or the circumstances of the particular offense was
inconsistent with the fundamental respect for humanity
that underlies the Eighth Amendment); Penry, 492 U.S. at
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328, 109 S.Ct. 2934 (“In order to ensure ‘reliability in the
determination that death is the appropriate punishment in a
specific case,” ... the jury must be able to consider and give
effect to any mitigating evidence relevant to a defendant's
background and character or the circumstances of the
crime.” (citation omitted}; *16 Eddings v. Oklahoma,
455 U.S. 104, 112, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982)
(“[Tlhe sentencer in capital cases must be permitted
to consider any relevant mitigating factor.”); Lockeft v,
Ohio. 438 U.S. 586, 604, 98 S§.Ct. 2654, 57 L.Ed.2d 973
(1978)(plurality opinion)(*[T]he Eighth and Fourteenth
Amendments require that the sentencer, in all but the rarest
kind of capitat case, not be precluded from considering, as
a mitigating factor, any aspect of a defendant's character
or record and any of the circumstances of the offense
that the defendant proffers as a basis for a sentence less
than death.™). Mifler's extension of this well-established
principle to non-capital sentencing does not rise to the fevel
of a rule like Gideor that ©* *
the bedrock procedural elements essential to the fairness of
a proceeding.” " Whorton, 543 U.S. at 420, 127 S.Ct. 1173
{emphasisadded){quoting Tyler, 533 U.S. at 663,121 5.Ct.
2478).

alter[s} our understanding of

Chambers, 831 NW.2d at 330-31. The Miller Court even
explicitly acknowledged its decision was an outgrowth of
its prior decisions pertaining 1o individualized-sentencing
determinations. Mifler, 132 S.Ct. at 2471; see also Craig,
2013 WL 69128, at *2; State v. Huntley, 13-127, p. 13
(La.App. 3 Cir. 7/10/13), 118 S0.3d 95, 103,

Moreover, while Miller will indisputably have an effect on
sentencing procedures for juveniles, we find it cannot be
construed to qualify as being “in the same category with
Gideon " in having “effected a profound and ‘sweeping’
change” Whorton, 549 U.S. at 421, 127 S.Ct at 1184
{citations omitted); see also Ware, 2013 WL 4777322, at
*3. Craig, 2013 WL 69128, at *2. We note “[iJt has
none of the primacy and centrality of the rule adopted in
Gideon " and applies “fairly narrowly” to a small subset of
defendants—juvenile homicide offenders—thus, “work[ing]
no fundamental shift in ‘our understanding of the bedrack
procedural elements' essential to fundamental faimess.”
Beard v. Banks. 542 U.S. 406,420, 124 8.Ct. 2504, 2515, 159
L.Ed.2d 494 (2004) {citing Saffle. 494 U.S. at 495, 110 5.Ct.
1257, and quoting O'Dell, 521 U.S. at 167, 117 S.Ct. 1969},

[5] [t follows, therefore, the rule announced in Miller
“is a new rule of criminal constitutional procedure that is
neither substantive nor a watershed rule that alters *17 our

understanding of the bedrock procedural elements essential to
the fairness of a proceeding.” Chambers, 831 NW 2d at 331.
see also Craig, 2013 WL 69128, a1 *2; Carp. 828 N.W.2d at

4 ..
712.7 Consequently, we find Tate and these other similarly
sitnated defendants are not entitled to the retroactive benefit
of the Milier rule in post-conviction praceedings.

One finaj issue for this Court to address is the implications
arising from the Legislature's respanse to the Miller decision
—2013 La. Act 239 (“the Act”). After this matter was
docketed, the Legislature enacted the Act to comply with
Miller, providing parele consideration for juveniles sentenced
te life imprisonment for first or second-degree murder. As a
means to that end, the Act created La.Code Crim. Proc. art.
878.1, which directs the district courts to conduct a hearing
before sentencing to determine whether the life sentence to
be imposed on a juvenile homicide offender should be with
or without parole eligibility:

A. In any case where an offender is to be sentenced to life
imprisonment for a conviction of first degree murder (R.S.
14:30) or second degree murder (R.S. 14:30.1} where the
offender was under the age of eighteen years at the time of
the commission of the offense, a hearing shall be conducted
prior to sentencing to determine whether the sentence shall
be imposed with or without parele eligibility pursuant to
the provisions of R.5. 15:574.4(E).

B. At the hearing, the prosecution and defense shall
be aliowed to introduce any aggravating and mitigating
evidence that is relevant to the charged offense or the
character of the offender, including but not limited to the
facts and circumstances of the crime, the criminal hustory of
the offender, the offender's level of family support, social
history, and such other factors as the court may deem
relevant. Sentences imposed without parole eligibility
should normalty be reserved for the worst offenders and the
worst cases.

#*18 La.Code Crim. Proc. art. 878.1. The Act also created
La.Rev.Stat. § 15:574 4(E)(1), which provides the conditions
that must be met by any juvenile homicide offender serving
a sentence with a judicial determination of parote eligibility
pursuant to Article 878.1 in order to be considered for parole:

Notwithstanding any provision of law to the contrary,
any person serving a sentence of life imprisonment for a
conviction of first degree murder (R.S. 14:30) or second
degree murder (R.S. 14:30.1} who was under the age of
eighteen years at the time of the commission of the offense
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shall be ehgible for parole consideration pursuant to the
provisions of this Subsection if a judicial determination has
been made that the person is entitled to parole eligibility
pursuant to Code of Criminal Procedure Article 878.1 and
all of the following conditions have been met:

{a) The offender has served thirty-five years of the
sentence imposed.

(b) The offender has not committed any discipiinary
offenses in the twelve consecutive months prior to the
parole eligibility date.

(¢} The offender has completed the mandatory minimum
of one hundred hours of prerelease programming in
accordance with R.S. [5:827.1.

{d) The offender has completed substance abuse
treatiment as applicable.

(e) The offender has obtained a GED certification, unless
the offender has previously obtained a high school
diploma or s deemed by a certified educator as being
incapable of obtaining a2 GED certification due to a
fearning disability. If the offender is deemed incapable
of obtaining a GED certification, the offender shall
complete at least one of the following:

(1) A literacy program.
(i1) An adult basic education program.
{iii) A job skills training program.

(f) The offender has obtained a low-risk level
designation determined by a validated risk assessment
instrument approved by the secretary of the Department

of Public Safety and Corrections.

(g) The offender has completed a reentry program to
be determined by the Department of Public Safety and
Corrections.

La.Rev.Stat § [5:574.4(E)1).

*19 Tt falls to this Court to determine whether the Act applies

to Tate and similarly situated defendants retroactively. In
making this determination we are guided by the rules of
statutory interpretation.

[6] Pursuant to these rules, the interpretation of any statutory
provision starts with the language of the statute itselfl

Qubre v. Loulsiana Citizens Fair Plan, 11-0097, p. 11
(La.12/16/11), 79 So.3d 987, 997. When the provision is
clear and unambiguous and its application does not lead to
absurd consequences, its language must be given effect, and
its provisions must be construed so as to give effect to the
purpose indicated by a fair interpretation of the language
used. La. Civ.Code art. 9; La.Rev.Stat. § 1.4, Inre Clegg, 10—
0323, p. 20 (La.7/6/10), 41 So.3d 1141, 1154. Unequivocal
provisions are not subject to judicial construction and should
be applied by giving words their generally understood
meaning. La. Civ.Code art. 11; La.Rev.Stat. § 1:3; see
also Snowfon v. Sewerage and Water Bd., 08-399, pp. 5-0
{La.3/17/09), 6 So.3d 164, 168.

[71 Words and phrases must be read with their context
and construed according to the common and approved usage
of the language. La.Rev Stat. § 1:3. Courts are bound, if
possible, to give effect to all parts of a statute and te construe
no sentence, clause, or word as meaningless and surplusage
if a construction giving force to and preserving all words can
legitimately be found. Qubre, 11-0097 at 12,79 So.3d at 997.

[8] Tt is also a well-established
construction that criminal statutes are subject to strict

tenet of statutory

construction under the rule of lenity. Stare v. Carr, 99-2200,
p. 4 (La.5/26/00), 76! So.2d 1271, 1274. Criminal statutes,
therefore, are given a narrow interpretation. State v. Becnel,
93-2536, p. 2 {La.3/31/96), 674 Sc.2d 959, 96¢. Bound by
a strict interpretation of the plain language of its criminal
provisions, we turn now to the Act and the specific statutory
provisions at *20 issue.

[9] Reading the Act plainly, we find Article 878.1 provides
a new procedure by which a hearing shatl be conducted prior

to sentencing in any case where a juvenile “offender is to

be sentenced to life imprisonment for a conviction of first

degree murder ... or second degree murder.” As directed by

our rufes of statutory construction, we interpret the use of
the present tense of the verb “to be,” i.e, “is,” rather than

the past—"was™—or past perfect—"has been"—tenses, as

clearly indicative of legislative intent to apply the statute

prospectively only. See La.Rev.Stat. § 1:3 (words must be

construed according to their common and approved usage);

State v. Oliphant, 12-1176,p. 5 (La.3/19/13), 113 So.3d 165,

168.

[10] In keeping with this clear intent, La.RevStat. §
15:574.4(E)(1) then provides for parole consideration for any
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person serving a sentence with parole eligibility under the
new procedure if several conditions are met, stating:

. any person serving a sentence of
life imprisonment for a conviction' of
first degree murder (R.S. 14:30) or
second degree murder (R.S. 14:30.1}
who was under the age of eighteen
years at the time of the commission
of the offense shall be eligible
for parcle consideration pursuant to
the provisions of this Subsection if
a judicial determination has been
made that the person is entitled to
parole eligibility pursuant to Code of
Criminal Procedure Article 878.1 and
all of the following conditions have

heen met.

LaRev Stat. § 15:574 4(E)( 1 ){emphasis added). Because the
only persons who will be serving sentences in which parole
eligibility has been determined under the newly enacted
Article §78.1 will necessarily be serving their sentences after
the article's enactment, we find La Rev.Stat. § 15:574.4(E)
(1} likewise applies prospectively only. 5 Accardingly, we
logically conclude neither La.Code Crim. *21 Proc. art.
878.1 nor La.Rev.Stat. § 15:574.4(E)(1) apply to Tate or
similarly situated defendants because they have already been
sentenced for their homicide convictions and no judicial
determination has been made that they are entitied to parole
eligibility pursuant to the newly enacted Article 378.1.

CONCLUSION

In conclusion, we find, under the Teague analysis, Miller
sets forth a new rule of criminal constitutional procedure,
which is neither a substantive nor a watershed rule implicative
of the fundamental fairmess and accuracy of the criminal
proceeding. Accordingly, we find the Miller ruie is not
subject to retroactive application on collateral review. We
fikewise find, under its plain and unambiguous language,
2013 La. Acts 239 applies prospectively only. Accordingly,
we reverse the judgment of the Court of Appeal and reinstate
the judgment of the District Court in ifs entirety.

For the foregoing reasons, the judgment of the Court of
Appeal is reversed and the judgment of the District Court 1
hereby reinstated.

REVERSED; JUDGMENT OF THE DISTRICT COURT
REINSTATED.

JOHNSON, Chief Justice, dissents and assigns reasons.

HUGHES, Justice, dissents for the reasons assigned by
JOHNSON, C.I.

JOHNSON, Chief Justice, dissents with reasons.

*1 In Miller v. Alabama, the United States Supreme Court
held “that the Eighth Amendment forbids a sentencing
scheme that mandates life in prison without the possibility of
parole for juvenile offenders.” Miller v. Alabama, 567 U.s.
—— 132 §.Ct. 2455, 183 L.Ed.2d 407 (2012). This Court
has been asked to decide whether the United States Supreme
Court's decision in Miller sheuld be applied to juvenile
offenders whose life sentences were handed down before the
U.S. Supreme Court issued its June 25, 2012 decision. in
other words, should Miller apply retroactively to cases on
collateral review. 1 disagree with the majority opinion of this
Court and find that Miller announced a new rule of criminal
pracedure that is substantive and consequently should apply
retroactively, entitling Mr. Tate to relief.

The United States Supreme Court in Teague v. Lane, 489 U.S.
288, 109 8.Ct. 1060, 103 L.Ed.2d 334 {1989} announced two
exceptions under which a new rule of criminal constitutional
procedure applies retroactively. The Teague Court explained,

“[f]icst a new rule should be applied retroactively il
it places certain kinds of primary, private individual
conduct beyond the power of the criminal law-making
authority to proscribe. Second, a new ruje should be
applied retroactively if it requires the observance of those
procedures that ... are implicit in the concept of crdered
liberty.” Jef. at 307, 109 §.Ct. 1660

*2 [n a subsequent decision, the United States Supreme
Court provided additional guidance on rules that are
encompassed under Teague's first exception stating these
rules “[arelmore accurately characterized as substantive
rules not subject to the bar.” Schriro v. Summerlin, 542
U.S, 348, 352, 124 S.Ct. 2519, 159 L.Ed.2d 442 (2004).

DECREE Distinguishing further between procedural and substantive
rules, the Court stated, “[n]ew substantive rules generally
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apply retroactively ... because they necessanly carry a
significant risk that a defendant stands convicted of an act that
the law does not make criminal or faces a punishment that
the law cannot impose upon him.” Id. at 351-352, 124 5.Ct.
2519. Tmportantly, the standards set forth for determining
retroactivity in Teague apply Lo “ail cases on collateral review
in our state courts.” Teague, 489 U.S 288, 109 S.Cr. 1060,
103 L.Ed2d 334 (1989). [ find that Miller announced a
new substantive rule of criminai procedure which meets hoth

exceptions articulated under Teague.

The first exception under Teague applies ta “rules prohibiting
a certain category of punishment for a class of defendants
because of their status or offense.” Penry v. Lynaugh, 492
U.S. 302,330, 109 §.Ct. 2934, 2953, 106 L.Ed.2d 256 (1989).
Miller announces a substantive rule under Teague because
it prohibits a particular punishment (mandatory life without
parole) for a class of defendants (juventles} due to their
minority status. In my view, the state's contention that a new
rule is substantive only if it narrows, rather than expands, the
range of possible sentences is unsupported. The jurisprudence
is clear that tules of criminal procedure which broaden
or expand the range of sentencing options have also been
regarded as substantive and thus are applied retroactively. See
Woodson v. North Caroling, 428 U.S. 280, 96 5.Ct. 2978, 49
L.Ed.2d 944 (1976) (invalidating mandatory death sentences
and announcing a new rule requiring that an alternative lesser
sentence be made available—thereby expanding the range
of sentencing options); see also *3 Locketr v. Ohio, 438
U.S. 586, 604, 98 S.Ct. 2954, 296463, 57 L.Ed.2d 973, 990
(1978} (echoing Woodsen and concluding that the Eighth and
Fourteenth amendment require that the sentencing authority
not be precluded from considering mitigating factors as a
basis for a sentence less than death-expanding the range of
sentencing options).

Like the retroactive rulings in Woodson and Locken,
Miller invalidates mandatory sentencing regimes that permit
only one sentencing outcome, and authorize the range of
sentencing outcomes 1o be expanded to include sentences less
than life in prison without parole for juveniles. In reﬁuiring
that an alternative sentencing option be made available to
juvenile defendants convicted of homicide, Miller expands
the range of permissible outcomes of the criminal proceeding.

Various state courts grappling with the issue of Mitler's
retroactivity have agreed with the logic outlined above. The
Mississippi Supreme Court in Jones v. Mississippi, 2009~
CT-02033-SCT (Miss.2013), 2013 WL 3756564, recently

held that Miller announced a new substantive rule which
shouid be applied retroactively on coflateral review. The
Court reasoned:

“Atthough Milier did not impose a categorical ban on
the punishment that the substantive iaw could impose, it
explicitly foreclosed imposition of a mandatary sentence of
life without parole on juvenile offenders™ Jores v. State.
122 So.3d 698, 702 (Miss.2013).

The lowa Supreme Court echoed this ruling and held
that Miiler articulated a new substantive rule. The Court
remarked:

While Graham flatly  prohibits
the imposition of a life without
pasole sentence for a nonhomicide
committed by a juvenile
to afford
a meaningfil opportunity to gain
future

maturity and rehabilitation, Mifler

crime
in order the juvenile

release in  the based on

prohibits mandatory life  without
parole sentences for juvenites, but
would seemingly permit life without
parole sentences that are not mandated
by statute if the sentencing court has
the power to consider the attributes of
youth in the mitigation of punishment.
From a broad perspective, Mifler
does mandate a new procedure. Yet,
the procedural rule for a hearing is
the result of a substantive change
in the faw that prohibits mandatory
life without parole sentencing. Thus,
the case bars states from imposing
a certain type of punishment on
*4 certain people. (Internal Citations
omitted). State v. Ragland, 836
N.W.2d 107, 115 (lowa 2013). .

Upon reading of the Court's holding in
Miller, a mandatory sentence of life without parole for
juvenile homicide offenders is unconstitutional under the
Eighth Amendment's prohibition agasnst crue] and unusual
punishment. By explicitly prohibiting the imposition of this
mandatery sentencing regime, the new rule prevents “a
significant risk that a [juvenile] ... faces a punishment that the
law cannot impose upon him.” Summerlin, 542 U.S. at 351-

52, 124 5.Ct. 2519. (emphasis added).

a plain
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Maoreover, “substantive rules ... include decistons that narrow
the scope of a criminai statute by interpreting 1ts terms.”
Id. citing Bousley v. United States, 523 US. 614, 620-621,
118 S.Ct. 1604, 140 L.Ed.2d §28 (1998), In accordance with
the new substantive rule of constitutional criminal procedure
which prehibits mandatory life without parole sentences,
Milier requires “[the sentencing authority] to take into
account how children are different, and how those differences
counsel against irrevocably sentencing them to a lifetime
in prison.” Mifler, 132 S.Ct. at 2469. Pre Miller, persons
convicted of first or second degree murder in Louisiana
received a mandatory sentence of life imprisonment without
parole. Post Miller, Louisiana's mandatory sentencing regime
may not be foltowed in homicide cases involving juvenile
defendants. Miller requires courts to establish a procedure for
an individualized sentencing hearing tatlored to the unique
characteristics and attributes of juveniles when prosecuted
as adults for homicide offenses. As the lowa Supreme
reasened in State v. Ragland, “*Miller does mandate a new
procedure. Yet, the procedural rule for a hearing is the
result of a substantive change in the law that prohibits
mandatory life without parole sentencing.” 836 N.W.2d
107, 115 {lowa 2013). The elimination of mandatory life
without parole sentencing coupled with the mandate for
an individualized hearing for juvenile homicide offenders
represents a substantive change in *5 Louisiana criminal
law. In essence, Milfer modified substantive Louisiana law by
also narrowing its application for juveniles.

{ aiso find that the new rule announced in Miller meets the
criteria undes Teague's second narrow exception authorizing
retroactive application of “a smalt set of watershed rules
of criminal procedure implicating fundamental fairness and
the accuracy of the criminal proceeding” Summerliin, 542
US. at 351-52, 124 S.Ct at 2522. The Miller decision
established a “watershed™ rule of criminal procedure because

1

it meets two requirements. First, the rule is “... necessary
to prevent an impermissibly large risk™ of an inaccurate
criminal conviction; and it “... alter(s) our understanding
of the bedrock procedural elements essential to the fairness
of a proceeding.” Whorton v. Bockting, 549 U.S. 406,
418, 127 S.Cr. 1173, 1182, 167 L.Ed2d 1 (2007}
Recognizing that children should be regarded as inherently
different for sentencing purposes, the Miller Court identified
the shortcomings of a mandatory sentencing scheme by
considering the myriad of characteristics associated with

youth which may exist:

“Mandatory life without parole for a juvenile precludes
consideration of his chronological age and its hallmark
features—among them, immaturity, impetuosity, and a
faijure to appreciate risks and consequences. [t prevents
taking into account the family and home environment
that surrounds him—and from which he cannot usually
extricate himself—no matter how brutat or dysfunctional.
It neglects the circumstances of the homicide offense,
including the extent of participation in the conduct and the
way familial and peer pressures may have affected him.
fndeed, it ignores that they might have been charged and
convicted of a lesser offense if not for incompetencies
associated with youth—for example, his inability to deal
with the police officers or prosecutars (including on a plea
agreement) or his incapacity to assist his own attorneys.”
See, e.g. Graham, 560 U.S. at [72], 130 S.Ct. at 2032
(“[T]he features that distinguish juveniles from adults
also put them at a significant disadvantage in criminal
proceedings.”} (internal citations omitted) Miller. ] 328.C
at 2463,

The sentencing authority's duty to consider factors attendant
with youth and the disadvantages which may result is
imperative. The Miiler Court’s holding makes clear that these
considerations are so paramount that, if not made, anda *6

sentence of life imprisonment is mandatorily imposed, the
state violates the individual's Eighth Amendment right to be
free from cruel and unusual punishment. In my view, this
rule speaks to the profound alteration in our understanding of
faimess in the sentencing of juvenile offernders.

In further resolving the question of retroactivity, this Court
need only look to the line of jurisprudence relied upon by
the United States Supreme Court to establish its holding in
Miller, as these cases have been applied retroactively on
both direct and collateral review. The first line of cases
involved “categorical bans on sentencing practices based on
mismatches between the culpability of a class of offenders
and the severity of a peralty.” See Mifler, 132 5.Ct at
2463, 183 L.Ed.2d at 417; see alse Graham v. Florida, 560
U.S. 48, 130 S.Ct. 2011, 176 L.Ed.2d 825 {2010)(holding
the Constitution prohibits the imposition of life without
parole sentences on juvenile offenders convicted of a non-
homicide offense.); see also In re Sparks, 657 F.3d 258,261-
62 (5th Cir.2011) (indicating Graham was made retroactive
on collateral review by the Supreme Court as a matter of
fogical necessity under Tyler v. Cain, 533 11.8.656,121 S.Ci.
2478, 150 L.Ed.2d 632 (2001}); see also Roper v. Simmons.
543 U.S. 551, 578, 125 S.Ct. 1183, 1200, 16! L.Ed.2d I,




State v. Tate, --- $0.3d ---- (2013)
2012-2763 (La. 115113}

29 (2005)(hoiding the Eighth Amendment and Fourteenth
Amendments forbid imposition of the death penalty on
offenders who were under the age of 18 when their crimes
were committed.)

The second line of precedent addresses prohibitions against
mandatory capital punishment by “requiring that sentencing
authorities consider the characteristics of a defendant and
the details of his offense before sentencing him to death.”
Miller. 568 U S. at 132 S.Ct. at 246364, 183 L.Ed.2d
at 418. In Jackson v. Hobbs, 567 US. ——, 132 S.Ct
2455, 183 L.Ed.2d 407 (2012), Miller's companion case,
the Sunreme Courl reversed the Arkansas courts, which
had denied state habeas relief to defendant Jackson, whose
conviction and sentence *7 were final when he petitioned
the Court for relief under Miller. Applying the holding in
Miller retroactively, the Supreme Court remanded the case

for further proceedings.

[ find that the Court's ruling in Jackson fully supports that
the Court's ban on mandatory life without parole sentences
is fully retroactive to alt defendants on collateral review. As
the Court reasoned in Teague, “once a new rule is applied to
the defendant in the case announcing the rule, even handed
justice requires that it be applied retroactively to all whao are
similarly situated.” Teaguwe, 489 U.S. at 300, 109 5.Ct. 1060.
The Supreme Court would have had no reason to make such a
ruling if it did not intend Miller to apply retroactively to cases
on collateral review. Furthermore, the dissent by Chief Justice
Johr Roberts in Miller begs the question that this dissent seeks
to highlight. Surely Chief Justice John Raberts understood
the retroactive ramifications of Miller as he concluded, the
majority’s opinion, “appears to be nothing other than an
invitation to overturn life without parole sentences imposed
by juries and trial judges.” Miller, 132 5.Ct. at 2481. (Roberts,
C.J. dissenting).

In the case sub judice, Tate plead guilty to the offenses
of second degree murder, attempted first degree murder,
and armed robbery. Tate was 17 years old at the time
he committed the offenses. Tate was sentenced to serve
concurrent terms of life imprisonment at hard labor without
benefit of parole, probation, or suspension of sentence; 50
years imprisonment at hard labor; and 50 years imprisonment
at hard labor without benefit of parole, probation or
suspension of sentence. Tate's conviction was affirmed on
appeal on July 31, 1984. State v. Darryl Tate 454 So.2d 391
(La.App. 4 Cir.1984). Mr. Tate should be accorded the same
relief as this Court granted in State v. Simmons, 11-1810

(La.10/12/12), 99 So.3d 28; and *8 Srate ex rel. Landry
v. State, 11-0796 (La.1/18/13), 106 So.3d 106, wherein this
Court remanded to the district court for resentencing in
accordance with Miller.

Because [ find that Miller announced a new substantive
rule of constitutional criminal procedure which should be
applied retroactively on collateral review, [ will address
the implications of 2013 La. Act 239 (Act 239} and
La.Code Crim. Proc. Art 878.1(Art. 878.1), and La.Rev.Stat.
13:574 4(EX1) only very briefly. The legislature enacted
statutory law and corresponding ruies of criminal procedure
in response to AMiller's holding, recognizing that children are
inherently different than adults, and must be sentenced with
those differences in mind to pass constitutional muster under
the Eighth Amendment. Thus, full compliance with Miiler
mandates that Louisiana's new laws addressing sentencing
apply to that category of defendants who were less than
18 years of age at the time of comumission of the homicide
offense. Fundamentai fairness in the administration of justice
requires that these new laws apply to Darryl Tate, and
al} defendants who are similarly situated in Louisiana.
Accordingly, I weuld remand the case to the district court for
resentencing in line with Milier.

Netably, this Court has twice granted applications
on collateral review to remand for reconsideration of
sentence after conducting a new sentencing hearing 1n
accordance with the principles enumerated in Miller:
State v. Simmons. 11-1810 (La.10/12/12), 99 Se.3d 28:
and Stare ex rel. Landry v. State, 11-0796 (La.1/18/13}.
106 So.3d 106. Emerson Simmons is serving a life-
without-parole sentence for a second-degree murder
committed during 2 home invasion with two friends in
1995, when he was scventeen years of age. Simmoens
admitted participating in the robbery, but denied he
was the shooter. Direct appeal was completed in 2000.
See State v. Simmons, $9-93 (La.App. 5 Cir. 4/12/00).
759 S0.2d 940. Albert Landry is serving a life-without-
parcle sentence for a second-degree murder commiited
during a robbery with two friends in 1976, when he was
seventeen years of age. Landry was not the shooter, but
was convicted as a principal to the murder. Direct appeal
was completed in 1978. See State v. Landry, 360 S0.2d
184 (La.1978).
In 201§, Simmons through counsel and Landry pro
se each filed a motion to correct an illegal sentence
in which they contended life-without-parole sentences
for juvenile offenders are no longer constitutionally
permissible under developing legal standards and. in
particular in light of Graham v. Florida, 560 U.3.

1 Lo onging! U5, Government
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48 130S.Ct. 2011, 176 L.Ed.2d 825 (2010) (holding
life-without-parole sentences are unconstitutionally
cruel and unusual as appiied to juvenile non-homicide
offenders). In both Simmons and Lardry, we remanded
to the district court for resentencing in accord with
Miller. Similarly, in Jackson v. Hobbs, the companion
case to Miller, the Supreme Court reversed the
Arkansas courts, which had denied state habeas relief
to Kuntrell Jackson, whose conviction and sentence
for capital murder were final, and remanded for
further proceedings consistent with Miller. Jackson
was fourteen years of age at the time of the offense,
and like Sinunens and Landry, though involved in the
perpetration of an armed robbery, Jackson did not fire
the fatal shot.

Nevertheless, neither Simmions nor  Landry is
controlling herein as this Court did not explicitly
address the issue of retroactivity in those per curiams.
Nor does the mere fact the Supreme Court remanded
Jackson for resentencing constitute a ruling or
determination on retroactivity because “a new rule is
not "made retroactive to cases on coilateral review’
unless the Supreme Court holds it to be retroactive.”
See Tyler v. Cain, 533 U.S. 656, 663, 121 S.Ct. 2478,
2482, 150 L.Ed.2d 632 {2001); see also Ware v.
King, 2013 WL 4777322, at *3 (S.D.Miss.2013), fnre
Morgan, 713 F.3d 1365 (11th Cir.2013).

We alsc granted an application on direct review and
remanded for resentencing in State v. Graham, 11-
2260 (La.10/12/12), 99 So.3d 28. However, as that
matter was on direct review it is clearly inapplicable
in the present proceedings. See Schriro v. Summeriin,
542 U.S. 348,351, 124 S.Ct. 2519, 2522, 139 L.E4.2d
4472 (2004)("When a decision of this Court results in
a ‘new rule,’ that rule applies to all criminal cases still
pending on direct review.”).

In contrast, an lilinois intermediate appellate court has
found Miller applies retroactively because it announced
a new substantive rule:

. While it does not forbid a sentence of life
imprisonment without parole for a minor, it
does require lliinois courts to hald a sentencing
hearing for every minor convicted of first degree
murder at which a sentence other than natural life
imprisonment must be available for consideration.
Miller mandates a sentencing range broader than
that provided by statute for minors convicted of first
degree murder who could otherwise receive only
naturat life imprisonment.

Merfin, 367 Tll.Dec. 282, 981 N.E.2d at 1022, The
fowa Supreme Court has held likewise, reasoning:

... While Graham flatly prohibits the imposition
of a life-without-parote sentence for a nonhomicide
crime committed by a juvenile i order 1o afford
the juvenile a meaningful cpportunity to gain
release in the future based on maturity and
rehabilitation, ... Mifler prohibits mandatory life-
without-parcle sentences for juveniles. but would
seemingly permit life-without-parele sentences that
are not mandated by statute if the sentencing court
has the power to cousider the attributes of youth in
the mitigation of punishment....
From a broad perspective, Miller does mandate
a new procedure. Yet, the procedural rule for
a hearing is the result of a substantive change
in the law that prohibits mandatory life-without-
parole sentencing. Thus, the case bars states from
imposing a certain type of punishment on certain
people. See Schriro v. Summeriin, 542 US. 348,
352, 124 S.Ct. 2519, 2522, 159 L.Ed.2d 442, 448
(2004} (recognizing rules placing certain groups
beyond the power of the state to punish are
given retroactive application). Such rules apply
retroactively because they “necessarily carry a
significant risk that a defendant™ .. faces a
punishment that the law cannot impose upon him.’
See id. at 352, 124 S.Ct. at 2522-23, {59 L.Ed.2d
al 448 (quoting Bousiey v. United States, 523 U.S.
614, 620, 118 S.Ct. 1604, 1610, 140 L.Ed.2d 828
(1998)).
State v. Ragland, 836 N.W.2d 107, 115 (lowa 2013},
Similarly, the Mississippi Supreme Court recently
found “Miller created a new, substantive rufe which
should be applied retroactively to cases on collateral
review,” reasoning:
Although Miller did not impose a categorical
ban on the punishment that the substantive law
could impose, it explicitly foreclosed imposition
of a mandarory sentence of life without parcte on
juvenile offenders. By prohibiting the imposition of
a mandatory sentence, the new obligation prevents
“a significant rigk that a [juvenile} .. faces a
punishment that the law cannot impose on him.” /d
“[S]ubstantive rules ... include[ ] decisions that
narrow the scope of a criminal statute by
interpreting its terms.” [Swmmerlin] at 351-52,
£24 S.Ct. 2519 (citing Bousley v. United States,
523 U.S. 614, 620-621, 118 S.Ct. 1604, 140
1.Ed.2d 828 (1998)). Prior to Miller, everyone
convicted of murder in Mississippi was sentenced
to life imprisonment and was ineligible for parole.
Following Miiler, Mississippi's current sentencing
and parole statuies could not be followed in
homicide cases invelving juvenile defendants.
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Our sentencing scheme may be applied to
juveniles only after applicable Afiller characteristics
and circumstances have been considered by the
sentencing authority. As such, Mifler modified our
substantive law by namowing its application for

juveniles.

disregard mitigating factors not unanimously found
—1s not watershed); and (&) Schriro v. Summeriin,
342 U.S. 348, 124 S.Ce. 2519, 159 L.Ed.2d 442
(2004} (settling that the new rule of Ring v. Arizona,
536 U.S. 584, 122 S.Cr. 2428, 153 L.Ed.2d 556
(2002}, which held that aggravating factors which

Jones v. Staie, 122 So.3d 698, 701-02 (Miss.2013). make a defendant eligible for the death penalty

must be proved to a jury rather than a judge, is

The following is a summary of the post-Teague decisions not watershed). The non-sentencing cases are: (1)

Butler v. McKellar. 494 U.S. 407, 110 8.Ct. 1212,
108 L.Ed.2d 347 (1990)(hoiding that the new rule of

in which the Supreme Court found a new rule would not
qualify under the watershed exception:

The sentencing cases are: (1) Saffle v. Parks, 494
U.S. 484, 486, 110 S.Ct. 1257, 108 L.Ed.2d 415
(1990} (holding that a new rule that forbids the trial
court from “telling the jury to avoid any influence
of sympathy, violates the Eighth Amendment™—
is not watershed): (2} Sowwer v. Smith, 497 US.
227,233, 110 S.Ct. 2822, 111 L.Ed.2d 193 (1990}
(determining that the new rule of Caldwell v.
Mississippi, 472 U.8. 320, 328-29, 105 §.Ct. 2633,
86 L.Ed.2d 231 (1985)—holding that “the Eighth
Amendment prohibits the imposition of a death
sentence by a sentencer that has been led to the false
belief that the responsibility for determining the
appropriateness of the defendant's capital sentence
rests elsewhere™—is not watershed); (3) Grakam
v Collins, 506 U.S. 461, 113 S.Ct. 892, 122
L.Ed.2d 260 (1993) (concluding that a proposed
new rule that bars jury instructions that forbid a
sentencing jury to consider mitigating evidence
would not be watershed), (4) Caspari v. Bohlen,
510 U.S, 383, 396, 114 S.Ct. 948, 127 L.Ed.2d
236 (1994) (determining that the application of the
Double Jeopardy Clause to noncapital sentencing
proceedings constituted a new rule that is not
watershed); (5) Gray v. Netherland, 518 U.S.
152, 116 S.Ct. 2074, 135 L.Ed.2d 457 (1996)
(establishing that the new rule that requires the
state to give adequate notice of the evidence it
intends to use in the sentencing phase is not
watershed); (6) O'Dell v. Netherland, 521 U.S.
151, 117 S.Cr. 1969, 138 L.Ed.2d 351 (1997)
(concluding that the new rule of Simmons v. South
Caroling, 512 US. 154, 114 S.Ct 2187, 129
1..Ed.2d 133 (1994)—holding that a defendant has
a right to inform a sentencing jury contemplating
capital punishment that he is parole-ineligible and
therefore not a future danger—is not watershed): (7)
Beard v. Banks, 542 U.5. 406, 124 8.Ct. 2504, 159
L.Ed.2d 494 (2004) (deciding that the new rule of
Mills v. Maryland, 486 U.S. 367, 108 S.Ct. 1860,
100 L.Ed.2d 384 (1988)—holding unconstitutionai
capital sentencing schemes that require juries to

Arizona v. Roberson, 486 U.S. 675, 108 5.Ct. 2093,
100 L.Ed.2d 704 {1988)—barring pelice-initiated
interrogation following a suspect's request for
counsel—is not watershed); (2} Gilinore v. Tavior,
508 U.S. 333, 113 S.Ct. 2112, 124 L.Ed.2d 306
{1993} concluding that the new rule of Faiconer
v. Lane, 905 F.2d 1129 (7th Cir.1990)-—haolding
unconstitutional jury instructions that allowed
murder convictions without consideration of a
diminished mental state—is not watershed); and (3)
Goeke v. Branch, 514 U.S. 115, 115S5.Ct. 1275, 131
L.Ed.2d 152 (1995} (per curiam}(determining thata
new rule that gave a recaptured fugitive a right to
appeal is not watershed).
Ezra D. Landes, 4 New Approach to Overcoming
the Insurmountable “Watershed Rule” Exception to
Teague's Collateral Review Killer, 74 Mo. L.Rev. 1.
11 n. 67 {2009).

In centrast, an {llinois intermediate appeilate court has
found Miller falls within the watershed exception for
rules, reasoning:
.... We find that Miffer not only changed procedures,
but also made a substantial change in the law
in holding under the eighth amendment that
the government cannot constitutionally apply a
mandatory sentence of life without parole for
homicides committed by juveniles. Life without
parole is justified only where the State shows
that it is appropriate and fitting regardless of the
defendant's age. We hold that Mifler is such a ™
*watershed rule[ | of criminal procedure.” ™
People v. Williams, 367 111.Dec. 503, 982 N.E.2d 181.
197 (IL.App. 1 Dist.2012).

Evidence of legislative intent further supperts our
interpretation. In the House Committee on Criminal
Justice, Pete Adams, Executive Director of the Louisiana
District  Attorneys Association, and Dana Kaplan,
Executive Direct of the Juvenile Justice Project of
Louisiana, testified the bill was a carefully negotiated
compromise and, as part of that compromise, the bill
was written to apply prospectively only, leaving the
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question of Miller's retroactivity to the courts. Thus, Pete
Adams testified: “One of the issues that is not addressed
in the bill that we're concerned about is retroactivity.
We agreed not to address this in the bill. We believe
that the statute on its face is prospective oniy but of
course the courts will make that decision whether they
are constitutionally required tc be applied retroactively.
If the courts decide that the law should be applied
retroactively, that is for those already in jail. then this
statute will be the vehicie by which those already in
jail would gain access. | would just kind of conclude

End of Document

there.” Dana Kaplan concurred: “We also concur with
the decision to not have the legislation comment on
retroactivity because that's a matter that the courts
themselves will decide.” These cominents were then
endorsed by the bill's primary author. Representative
Chris Hazel.

Paraliel Citations

2012-2763 (La. 11/5/13)
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FROM: CLERK OF SUPREME COURT OF LOUISIAMA

On the 27th day of January, 2014, the following action was taken by the Supreme ,
Court of Louisiana in the cases listed below:

APPLICATIONS FUR REHEARING DENLIED: i

2012-0K-2763 STATE OF LOUISIANA v. DARRYL TATE (Parlsh of Orleans)
JOHNSON, €.J., to grant. 5
HUGHES, J., te grant. !

2013~ ~0691 BENJAMIN G. FIDELAK AND KERI TOUBRE FIDELAK v. HOLMES EURCPEARN :
MOTORS, L.L.C. T/B/A LAND ROVER SHREVEPORT, ET BAL. {Parish of :
Caddo)
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2012-K-1671
COURT OF APPEAL, FOURTH CIRCUIT

STATE OF LOUISIANA

STATE OF LOUISEANA
VERSUS

DARRYL TATE

IN RE: DARRYI. TATE
APPLYING FOR: SUPERVISORY WRIT
DIRECTED TO: HONORABLE FRANK A. MARULLO

CRIMINAL DISTRICT COURT ORLEANS PARISH
SECTION "D", 282-121

WRIT GRANTED

In Miller v. Alabama, 567 U.S. __, 132 8. Ct. 2455, 183 L.Ed.2d 407

(2012), the Court held that mandatory life imprisonment without parole for those
offenders under the age of eighteen years &t the time they committed a homicide
offense violates the Fight Amendment prohibition of “cruel and unusual
punishments.” Id. 567 U.S.at__, 132 S.Ct. at 2466. As the Louisiana Supreme
Court found in two per curiam opinions, the Court did not prohibit life
imprisonment without parole for juveniles, but instead required thata sentencing
court consider an offender’s youth and attendant characteristics as mitigating
circumstances before deciding to impose the harshest possible penalty for juveniles

who have committed a homicide offense. State v. Simmons, 2011-1810 (La.

10/12/12), 99 So.3d 28; State v. Graham, 2011-2260 (La. 10/12/12), 99 So.3d 28.
Therefore, the district court’s judgment denying relator’s motion to correct an

illegal sentence on October 29, 2012 is hereby vacated. The matter is remanded

STATES
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for reconsideration after conducting a sentencing hearing in accord with the

principles enunciated in Miller and stating the reasons for reconsideration and

sentencing on the record within sixty days of this order. See Simmons; Graham.
As proof of compliance, the district court is ordered to provide this Court with a

copy of its reasons following the hearing.

New Orleans, Louisiana this __/” Mday of ALl

(N

TUDGE JA}@S F. MCKAY [

TODGE PAUL ATBONIN

879

JUDGE DANIEL L. DYSART

PLEASE SERVE:

Hon, Frank A. Marullo

Section “D”

Orleans Parish Criminal District Court
2700 Tulane Ave.

New Orleans, Louisiana 70119




