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i 

 
CAPITAL CASE 

QUESTION PRESENTED 
 

 The Petitioner has phrased the question present-
ed as follows: 

The question presented is whether Brannan, 
as a disabled combat veteran who is un-
deniably mentally ill, received ineffective 
assistance of counsel during the hurried sen-
tencing phase of his death penalty trial. See, 
e.g., Porter v. McCollum, 558 U.S. 30, 130 
S. Ct. 447 (2009); Strickland v. Washington, 
466 U.S. 668, 104 S. Ct. 2052 (1984). 
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STATEMENT OF INTEREST 
OF AMICI CURIAE1 

 The Georgia Military Officers Association of 
America, Incorporated (Georgia MOAA) is the oldest 
State Association/Council of the Military Officers 
Association of America, which is the nation’s largest 
association of Military Officers. The Georgia MOAA 
includes 17 autonomous chapters across the state and 
represents all branches of the uniformed military ser-
vices as well as veterans. Georgia MOAA’s President 
is Calvin S. Posner, Ed.D Maj. U.S.A. (Retired). 

 The Emory Law Volunteer Clinic for Veterans 
pairs volunteer attorney mentors with student 
volunteers to assist veterans and their families with 
a variety of legal needs. The focus of the work is 
service-connected disability claims before the Depart-
ment of Veterans Affairs (VA) including claims for 
Post-Traumatic Stress Disorder (PTSD), Traumatic 
Brain Injury (TBI) and other physical and mental 
conditions. The Clinic currently has 55 cases/matters, 

 
 1 No counsel for a party authored this brief in whole or in 
part and no person other than the amici and their counsel made 
a monetary contribution to its preparation or submission. See 
S. Ct. R. 37.6. Pursuant to Rule 37, all parties were notified ten 
days prior to the due date of this brief of the intention to file. All 
parties have consented to the filing of this brief, and their 
written consent either is already on file with the Court or is 
submitted with this brief. In addition, the undersigned has 
confirmed with counsel for the parties that the withdrawal of 
the amici listed on the notice does not alter their consent to the 
filing of this brief. 
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approximately 20 percent of which are PTSD claims. 
Professor Charles Shanor is Professor of Law at 
Emory Law School and Co-Director of the Clinic. 

 Similar to the Emory Clinic described above, the 
Veterans’ Advocacy Clinic at the University of Arizona 
James E. Rogers College of Law, the Widener Univer-
sity School of Law Veterans Law Clinic, and the 
NOVA Southeastern University Veterans’ Law Clinic 
are clinics which strive to serve the legal needs of 
veterans, including those suffering from PTSD. 

 The Health Rights Clinic at the University of 
Miami School of Law is a Medical-Legal-Partnership 
that represents low-income and disabled clients with 
different legal matters related to health. The Health 
Rights Clinic currently hosts two Equal Justice 
Works AmeriCorps Veteran Legal Fellows whose 
focus is providing direct legal assistance to homeless 
and disabled veterans. Many of the veterans served 
by the Fellows suffer from PTSD and other mental 
conditions directly related to their service. The Fel-
lows work to ensure South Florida’s veterans have 
access to health care and are receiving the public and 
disability benefits to which they are entitled. 

 Robert Certain served in the United States Air 
Force as a combat aviator during the Vietnam War, 
flying 100 missions over Southeast Asia. He was 
shot down and captured in December of 1972 and 
remained a prisoner of war until the war ended. 
He retired from the Air Force Reserves with the rank 
of Colonel, and his active service military awards 
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include the Distinguished Flying Cross, Bronze Star, 
two purple hearts, five Air Medals and the Prisoner of 
War Medal.  

 Marvin Myers was initially commissioned as a 
Second Lieutenant of Infantry in the United States 
Army upon his graduation from college, but then 
went on to attend Ranger School, Airborne School, 
and Flight School. He logged approximately nine 
hundred and fifty hours of combat flying time as a 
rotary wing aviator in Vietnam. He retired from the 
Army with the rank of Major, and his awards and 
decorations include the Silver Star, Bronze Star with 
cluster, twenty-six awards of the Air Medal (two with 
V device), ARCOM with cluster and V (valor) device, 
and Vietnam Service Medal. 

---------------------------------  --------------------------------- 
 

INTRODUCTION AND  
SUMMARY OF ARGUMENT 

 Where life rests in the balance at the penalty 
phase of a capital trial, a defendant who is a veteran 
of front-line combat, having engaged with the enemy 
and witnessed death and carnage in service of our 
nation, and who suffers from post-traumatic stress 
disorder (PTSD) as a result, is entitled to have a 
detailed account of his military service presented to 
the jury. Evidence regarding military service is cru-
cial, on its own, as mitigating evidence. It is even 
more important when the defendant suffers from 
PTSD arising from his front-line combat service. 
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Presenting this evidence through a file of government 
records or the dispassionate, clinical description of a 
psychological expert does not suffice under the pre-
vailing professional norms for defending a veteran. 
Even in a state like Georgia, which has a relatively 
large veteran population, the vast majority of the jury 
pool will not know what front-line combat is like. 
Only through first-hand testimony of other veterans 
can counsel sufficiently present the nature of front-
line combat service in a way that will allow the jury 
to understand what the defendant has experienced in 
service of our nation. Where others who served on the 
front lines with this veteran defendant are available 
and willing to testify, the failure of defense counsel to 
interview them as part of his investigation, and to 
present their testimony at the penalty phase falls 
below the standard of objective reasonableness for 
effective counsel under the Sixth Amendment.  

 This Court has recognized that “[o]ur Nation has 
a long tradition of according leniency to veterans in 
recognition of their service, especially for those who 
fought on the front lines.”2 Yet, in the case of Andrew 
Brannan our courts (other than the Georgia Superior 
Court that granted Brannan’s state habeas petition) 
have impermissibly discounted the prejudice caused 
by the failure of Brannan’s trial counsel to fully 
investigate and present mitigating lay testimony 

 
 2 Porter v. McCollum, 558 U.S. 30, 43 (2009). 
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regarding his combat service to our nation in Vi-
etnam. 

 Amici write to support the petition for certiorari 
because issues in this case apply not just to Andrew 
Brannan, but to a significant number of veterans 
across the country who fought on the front lines and 
suffer from PTSD as a result. Military training and 
front-line combat experience cause many veterans to 
suffer profound psychological effects as a result of 
their service. Of course, most veterans return to 
civilian life to lead successful, productive, law-abiding 
lives, but our judicial system must recognize that a 
significant number of combat veterans have been 
emotionally scarred by their service; and a portion of 
that number will act out with violence and aggression 
because of their condition. When this occurs, in 
recognition of his service to our nation, this Court 
should ensure that the sentencing judge or jury 
decides this veteran’s fate only after it has full 
knowledge of his front-line combat experience.  

---------------------------------  --------------------------------- 
 

ARGUMENT 

 This Court has held that a jury deciding the 
sentence in a capital case must be given a full oppor-
tunity to consider a broad range of mitigating evi-
dence to ensure that “the sentence imposed at the 
penalty stage . . . reflect[s] a reasoned moral response 
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to the defendant’s background, character, and crime.”3 
Mitigating evidence is relevant so long as it might 
serve as a basis for a sentence less than death.4 Thus 
the jury may consider as a mitigating factor, “any 
aspect of a defendant’s character or record.”5  

 In 2009, this Court addressed the importance of a 
military veteran’s combat experience as mitigating 
evidence.6 In Porter v. McCollum, the Court reversed 
the Eleventh Circuit’s denial of habeas relief and held 
that state habeas courts had unreasonably discounted 
the mitigating effect of such evidence.7 The case of 
Andrew Brannan reveals that even in the wake of 
Porter, additional guidance from this Court is neces-
sary to ensure effective assistance of counsel at the 
penalty phase of capital trials for front-line combat 
veterans who suffer from PTSD. 

 Brannan’s case provides the Court an opportuni-
ty to reiterate that evidence of front-line combat 
service is critical mitigating evidence at the sentenc-
ing phase. Importantly, it also provides the oppor-
tunity to explain that in the sentencing phase of a 
capital case, the manner in which the evidence is 
offered is measured by the objective standard of 
 

 
 3 Abdul-Kabir v. Quarterman, 550 U.S. 233, 252 (2007). 
 4 Skipper v. South Carolina, 476 U.S. 1, 4-5 (1986). 
 5 Lockett v. Ohio, 438 U.S. 586, 586 (1978). 
 6 Porter, 558 U.S. at 43-44. 
 7 Id. 
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reasonableness and weighed in the determination of 
prejudice. Rather than rely on the veteran’s paper 
military file, or an expert’s clinical account, lay wit-
ness testimony from fellow combat veterans, where 
available, is required by the objective standard of 
reasonableness, and the failure of defense counsel to 
introduce such evidence is, in most cases, prejudicial. 

 This case involves important national interests – 
recognition of the difficult nature of military service 
for our nation, particularly for those who fought on 
the front lines, and the lingering effects with which 
some of our veterans must cope as a result of that 
service.  

 
I. VETERANS OF FRONT-LINE COMBAT 

MAY SUFFER FROM PSYCHOLOGICAL 
PROBLEMS CAUSED BY SERVICE TO 
OUR NATION. 

 Our nation’s tradition of “according leniency to 
veterans in recognition of their service”8 is based on 
the recognition that those who serve our country in 
combat must witness, experience, and sometimes 
perform acts that most outside the military would 
rather not dwell upon.9 Porter’s reminder that this 

 
 8 Id. at 43. 
 9 Dave Grossman, On Killing: The Psychological Cost of 
Learning to Kill in War and Society 94 (1995) (“In many ways it 
is simply too painful for society to address what it does when it 
sends its young men off to kill other young men in distant 
lands.”). 
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tradition of leniency applies “especially for those who 
fought on the front lines,”10 acknowledges not only the 
debt of gratitude our nation owes to those who served 
on the front lines but also the “mental and emotional 
toll” such service can have on a person.11  

 The psychological toll of front-line military 
service is not limited to combat itself; it begins with 
the military training necessary to perform in combat, 
performing tasks and making decisions with life or 
death consequences quickly while under tremendous 
stress. Soldiers must then face the “extreme hardship 
and gruesome conditions”12 of combat. And then, for 
many front-line combat veterans, after the physical 
danger of combat has passed, they face the very real 
danger (to themselves and sometimes to others) of 
PTSD. 

 
A. Post-Traumatic Stress Disorder Affects 

a Significant Number of Veterans. 

 PTSD, which was first officially recognized as a 
distinct disorder by the American Psychiatric Associa-
tion in 1980,13 “is not uncommon among veterans 

 
 10 Porter, 558 U.S. at 43-44. 
 11 Id. 
 12 Id. 
 13 American Psychiatric Ass’n, Diagnostic and Statistical 
Manual of Mental Disorders 236-38 (3d ed. 1980). 
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returning from combat.”14 Studies have reported that 
as many as 30.9 percent of Vietnam Veterans suffer 
from post-traumatic stress disorder.15 Unfortunately, 
PTSD continues to plague soldiers returning from 
conflict. A 2008 Rand Corporation report found that 
approximately 20 percent of veterans who served in 
Iraq or Afghanistan were suffering from PTSD.16  

 The Department of Veterans Affairs has signifi-
cantly increased its funding for PTSD research in the 
last ten years.17 This funding has led to modern 
 

 
 14 Porter, 558 U.S. at 36 n.4 citing Hearing on Fiscal Year 
2010 Budget for Veterans’ Programs before the Senate Commit-
tee on Veterans’ Affairs, 111th Cong., 1st Sess., 63 (2009) 
(uncorrected copy) (testimony of Eric K. Shinseki, Secretary of 
Veterans Affairs, reporting that approximately 23 percent of the 
Iraq and Afghanistan war veterans seeking treatment at a VA 
medical facility had been preliminarily diagnosed with PTSD). 
 15 See Jennifer L. Price, National Center for PTSD: Find-
ings from the National Vietnam Veterans’ Readjustment Study, 
U.S. Dep’t of Veterans Affairs, Jan. 1, 2007, available at http:// 
www.ptsd.va.gov/professional/research-bio/research/vietnam-vets- 
study.asp. 
 16 Ctr. For Mil. Health Pol’y Research, Invisible Wounds of 
War: Psychological and Cognitive Injuries, Their Consequences, 
and Services to Assist Recovery, at xxi, 434-35 (Terri Tanielian & 
Lisa H. Jaycox eds., 2008). 
 17 Institute of Medicine of the National Academies, Treat-
ment for Posttraumatic Stress Disorder in Military and Veteran 
Populations: Initial Assessment, 3 (2012), available at http://www. 
nap.edu/catalog.php?record_id=13364. 
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treatments that the VA has reported to be effective.18 
While promising for the future, these recent develop-
ments serve as a stark reminder of the fact that for 
veterans of earlier conflicts, such modern treatments 
were not available upon their return from war. Fur-
ther, as researchers learn successful mechanisms for 
coping with trauma in an effort to mitigate PTSD, it 
has become apparent that many aspects of service in 
Vietnam and reintegration of Vietnam veterans into 
civilian life occurred in such a way as to become an 
additional source of pain and trauma, thereby exac-
erbating the onset of PTSD.19 

 
B. Post-Traumatic Stress Disorder May 

Diminish the Culpability of a Defen-
dant in a Capital Case. 

 PTSD recognizes that an external event can 
serve as the direct cause of a mental disorder. PTSD 
is caused by exposure to a stressor – a traumatic 
event or series of events outside the range of usual 

 
 18 U.S. Department of Veterans Affairs, Cognitive Pro-
cessing Therapy, available at http://www.ptsd.va.gov/public/ 
treatment/therapy-med/cognitive_processing_therapy.asp; U.S. De-
partment of Veterans Affairs, Prolonged Exposure Therapy, 
available at http://www.ptsd.va.gov/public/treatment/therapy-med/ 
prolonged-exposure-therapy.asp. 
 19 Grossman, supra note 9, at 264-83 (describing aspects 
such as joining and departing a unit individually, lack of a cool-
down period with other front-line veterans, less frequent com-
munications with comrades and mixed reactions upon return to 
U.S. soil). 
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human experience, which would evoke significant 
symptoms of stress in almost anyone exposed.20 
Following exposure to a stressor, one suffering from 
PTSD will suffer from persistent re-experiencing of 
the traumatic events through recollections, flash-
backs, dreams, or reactions to reminders of the event. 
One suffering from PTSD will also display persistent 
avoidance of stimuli associated with the trauma and 
numbing of general responsiveness, and experience 
persistent symptoms of increased sensitivity or 
hyperarousal, such as sleep problems, difficulty con-
centrating, or exaggerated startle response.21  

 PTSD symptoms manifest in the following types 
of behavioral motivations, all of which can lead to 
destructive actions by combat veterans: (1) overreac-
tion to danger cues in which individuals overreact to 
minor threats;22 (2) behavioral re-experiencing (flash-
back) while in a dissociative state;23 (3) stimulation-
seeking behavior to overcome numbness that can be 

 
 20 American Psychiatric Ass’n, Diagnostic and Statistical 
Manual of Mental Disorders 238 (3d ed. 1980). 
 21 American Psychiatric Ass’n, Diagnostic and Statistical 
Manual of Mental Disorders 238 (4th ed. 1994). 
 22 Eve B. Carlson & Constance J. Dalenberg, A Conceptual 
Framework for the Impact of Trauma Experiences, 1 Trauma, 
Violence & Abuse 4, 13-14 (2000); Simon, Robert I., M.D., 
Forensic Psychiatric Assessment of PTSD Claimants, in Post-
traumatic Stress Disorder in Litigation: Guidelines for Forensic 
Assessment 41 (2d ed. 2003). 
 23 Carlson, supra note 22, at 6. 
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caused by PTSD;24 and (4) engaging in dangerous 
behavior to alleviate survivor guilt.25 

 Studies have identified a higher prevalence of 
aggression and violence among veterans with PTSD 
(compared to other veterans).26 And some studies 
suggest that veterans with stronger hyperarousal 
symptoms, such as Andrew Brannan,27 are most likely 
to report violence and aggression.28  

 The effects of PTSD do not necessarily excuse 
criminal actions, but it may be found to reduce a 
defendant’s personal culpability for capital crimes 

 
 24 Michael J. Davidson, Post-Traumatic Stress Disorder: A 
Controversial Defense for Veterans of a Controversial War, 29 
Wm. & Mary L. Rev. 415 (1988). 
 25 Carlson, supra note 22, at 24. 
 26 See Eric B. Elbogen et al., Violent Behavior and Post-
Traumatic Stress Disorder in US Iraq and Afghanistan Veterans, 
British J. of Psychiatry, Advance online publication. doi: 
10.1192/bjp.bp.113.134627 (2014); B. Kathleen Jordan et al., 
Problems in Families of Male Vietnam Veterans With Posttrau-
matic Stress Disorder, 60 J. of Consulting & Clinical Psychology 
916-26 (1992); Deirdre McManus et al., Violent Offending by UK 
Military Personnel Deployed to Iraq and Afghanistan: A Data 
Linkage Cohort Study, 381 Lancet 907-17 (2013).  
 27 RX125 at 250-51 (Habeas Tr.). 
 28 Vincent W. Savarese et al., Relationships Among Alcohol 
Use, Hyperarousal, and Marital Abuse and Violence in Vietnam 
Veterans, 14 J. of Traumatic Stress 717-32 (2005); Casey T. Taft 
et al., Aggression Among Combat Veterans: Relationships With 
Combat Exposure and Symptoms of Posttraumatic Stress 
Disorder, Dysphoria, and Anxiety, 20 J. of Traumatic Stress 135-
45 (2007). 
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where the condition impairs the defendant’s capacity 
to appreciate that his conduct is wrongful.  

 
C. Military Training and Combat Experi-

ence Also Have Psychological Effects. 

 Where a combat veteran suffers from PTSD or 
another form of mental illness, at the sentencing 
phase, it is important for the jury to understand the 
nature of military training and the application of that 
training in front-line combat. Military training in-
cludes psychological conditioning to enable a soldier 
to fire a weapon at another human under certain 
circumstances. While such training is essential to 
success in combat, where the ability to accurately 
evaluate circumstances and judge a perceived threat 
are later derailed by a psychological condition, such 
as severe PTSD, this conditioning may contribute to 
violent or aggressive behavior. 

 A recognition following World War II that as few 
as 15 percent of soldiers would consciously fire their 
weapon at the enemy in battle sparked a shift in 
military training.29 Seeking to increase the ratio of 
effective fire, training was altered to break down the 
“inner and usually unrealized resistance towards 

 
 29 See Anthony E. Giardino, Combat Veterans, Mental 
Health Issues, and the Death Penalty: Addressing the Impact of 
Post-Traumatic Stress Disorder and Traumatic Brain Injury, 77 
Fordham L. Rev. 2955, 2963 (2009); Grossman, supra note 9, at 
3, 13, 253. 
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killing a fellow man” that is within all of us.30 As a 
result, the percentage of soldiers who would fire their 
weapon at the enemy in combat rose to 55 percent 
between World War II and the Korean War, and by 
Vietnam, reached 90 percent or higher.31 

 This modern military training combines stimulus- 
response training with psychological inoculation. 
Repetitive stimulus-response training ensures that 
soldiers will reflexively take an enemy’s life when a 
certain set of circumstances exist.32 And psychological 
inoculation is imposed upon soldiers to desensitize 
them to the act of killing and allow them to deny to 
themselves that they have killed another human 
being.33  

 Operant conditioning begins at boot camp and 
continues throughout training to indoctrinate soldiers 
to behave in a desired manner under certain condi-
tions. For example, marksmanship training, which 
involves shooting at man-sized and man-shaped 
targets, serves to condition the soldier for the time 

 
 30 Giardino, supra note 29, at 2963 (citing Grossman, supra 
note 9, at 3-4, 13, 253 and Bruce K. Siddle, Sharpening The 
Warrior’s Edge (1998)). 
 31 Giardino, supra note 29, at 2963, citing Grossman, supra 
note 9, at 36, 251. 
 32 Giardino, supra note 29, at 2964. 
 33 Id. 
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when he or she will be called upon to aim at a person 
and pull the trigger.34 

 By the time a soldier has been deployed for 
combat, he has been conditioned to shoot accurately 
at a human being when necessary, desensitized to the 
act of killing, and taught to rationalize killing anoth-
er human being on a battlefield because it is a good 
and honorable action in service of our nation.35  

 When engaged in front-line combat, a soldier 
must rely on this conditioning to make quick deci-
sions with life or death consequences under constant 
stress, and often in the face of traumatic events such 
as the death of a comrade. This experience serves to 
further erode the pre-existing psychological barrier to 
killing. 

 For the vast majority of soldiers, the training to 
react and fire quickly and accurately does not lead to 
unlawful behavior, probably because this training to 
kill comes with an equally strict training to follow 
orders, including conditioning for the discipline to fire 
only when ordered to do so. However, for the portion 
of front-line combat veterans suffering from PTSD 
who exhibit aggression and violent behavior, an 
understanding of military training is integral to 
understanding the veteran’s behavior. 

 
 34 Grossman, supra note 9, at 255-56. 
 35 Giardino, supra note 29, at 2970. 
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II. TO PROVIDE EFFECTIVE ASSISTANCE 
AT THE SENTENCING PHASE OF A CAP-
ITAL TRIAL OF A FRONT-LINE COMBAT 
VETERAN SUFFERING FROM PTSD, DE-
FENSE COUNSEL MUST THOROUGHLY 
INVESTIGATE AND PRESENT EVIDENCE 
OF THE DEFENDANT’S MILITARY SER-
VICE. 

 Explaining to a jury the confluence of military 
training and the trauma of front-line combat that 
caused the defendant’s PTSD requires the testimony 
of fellow veterans who can testify as to what they saw 
and perceived in combat with the defendant by their 
side. Further, in arguing for mitigation based on 
front-line combat service, on its own, presentation 
through the testimony of a fellow veteran is the 
prevailing professional norm.  

 Counsel is deemed ineffective where his or her 
performance falls below “an objective standard of 
reasonableness.”36 This standard of “reasonableness” 
is measured under prevailing professional norms.”37 
Although this Court has noted that no set of rules can 
satisfactorily take into account the variety of circum-
stances faced by defense counsel, “[p]revailing norms 
 

 
 36 Strickland v. Washington, 466 U.S. 668, 688 (1984). 
 37 Id. 
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of practice as reflected in the American Bar Associa-
tion standards and the like . . . , are guides to deter-
mining what is reasonable. . . .”38 

 
A. An Effective Investigation by Counsel 

Requires a Search for Other Veterans 
who Served in Front-Line Combat 
with the Defendant. 

 This Court has confirmed that effective represen-
tation requires a thorough investigation of mitigating 
evidence in capital cases.39 But in the case of Andrew 
Brannan, defense counsel failed to thoroughly inves-
tigate Brannan’s service history. Trial counsel did not 
investigate “in great depth” Andrew Brannan’s mili-
tary background.40 Indeed, he has no recollection of 
ever attempting to find a witness who had served in 
the Army with Brannan.41  

 The need for an investigation that is sufficiently 
thorough to locate others who served with the veteran 

 
 38 Id. (referring to ABA Standards for Criminal Justice in 
analyzing whether conduct of defense counsel was objectively 
reasonable); Williams v. Taylor, 529 U.S. 362, 396 (2000) (same); 
Wiggins v. Smith, 539 U.S. 510, 524 (2003) (referring to the ABA 
Guidelines for the Appointment and Performance of Counsel in 
Death Penalty Cases). 
 39 See Williams, 529 U.S. 362; Wiggins, 539 U.S. 510; 
Rompilla v. Beard, 545 U.S. 374 (2005); Porter, 558 U.S. 30 (per 
curiam); and Sears v. Upton, 130 S. Ct. 3259, 3264 (2010). 
 40 RX124 at 84 (Habeas Tr.). 
 41 Id. at 94. 
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defendant was established well in advance of Andrew 
Brannan’s trial.42 The 1989 version of the American 
Bar Association Guidelines for the Appointment and 
Performance of Counsel in Death Penalty Cases 
requires an investigation into, among other things, 
the defendant’s “military history (type and length of 
service, conduct, special training)” and directs counsel 
to consider interviewing “witnesses familiar with 
aspects of the client’s life history that might affect . . . 
possible mitigating reasons for the offense(s), and/or 
other mitigating evidence to show why the client 
should not be sentenced to death.”43  

 Speaking with the defendant and reviewing his 
military records does not suffice. Counsel cannot 
curtail the investigation for mitigating evidence after 
reviewing such a narrow set of sources.44 Failure to 
attempt to locate witnesses who served with Brannan 
and who could testify about his combat service based 
on first-hand knowledge is deficient performance of 
counsel.45 

 
 42 See Porter, 558 U.S. at 39 (“It is unquestioned that under 
the prevailing professional norms [in 1988], counsel had an 
‘obligation to conduct a thorough investigation of the defendant’s 
background.’ ”) 
 43 ABA Guidelines, 11.4.1(D)(3)(B) (1989). 
 44 See Wiggins, 539 U.S. at 524 (“Despite these well-defined 
norms, however, counsel abandoned their investigation of 
petitioner’s background after having acquired only rudimentary 
knowledge of his history from a narrow set of sources.”). 
 45 See Porter, 558 U.S. at 30-31 (noting counsel’s failure to 
discover or present the “moving description” of two battles in 

(Continued on following page) 
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B. An Effective Case for Mitigation at the 
Penalty Phase of a Capital Trial Re-
quires Testimony Regarding the De-
fendant’s Military Service. 

 At his habeas hearing in the Superior Court, 
Brannan established that others who served with him 
in Vietnam were available and willing to testify on 
his behalf, but his trial counsel never asked them to 
do so.46 Instead, at the sentencing phase, defense 
counsel relied upon the defendant’s mother to intro-
duce, but not explain, some records of defendant’s 
military history.47 Counsel also referenced expert 
witness testimony from the guilt/innocence phase of 
the trial concerning Brannan’s PTSD in which psy-
chologists described some of Brannan’s combat expe-
riences.48 Significantly, each of these witnesses 
ultimately relied upon the defendant’s account of 
what happened in Vietnam, making their testimony 
susceptible to an attack on the defendant’s credibility. 

 

 
Korea by defendant’s commanding officer); Williams, 529 U.S. at 
396 (“Whether or not those omissions were sufficiently prejudi-
cial to have affected the outcome of sentencing, they clearly 
demonstrate that trial counsel did not fulfill their obligation to 
conduct a thorough investigation of the defendant’s back-
ground.” ) 
 46 See RX124 at 203-11 (Habeas Tr.). 
 47 See RX28 at 1329-31 (Trial Tr.). 
 48 See, e.g., RX25 at 575, 581 (Trial Tr.). 
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 Again, published guidelines and articles are 
useful in determining what should be deemed objec-
tively reasonable conduct as the prevailing profes-
sional norm at the time of Brannan’s trial. With 
regard to the penalty phase, the 1989 version of the 
ABA Guidelines suggests the presentation of evidence 
regarding military service and provides that 
“[c]ounsel should ensure that all reasonably available 
mitigating and favorable information consistent with 
the defense sentencing theory is presented . . . in the 
most effective possible way.”49  

 Several years before Brannan’s trial, American 
Jurisprudence published, “Defense of the Vietnam 
Veteran with Post-Traumatic Stress Disorder,” to 
“explore the techniques necessary to properly repre-
sent the Vietnam veteran client.”50 That article, which 
has been cited by this Court,51 cautions that counsel 
will need to overcome the “natural tendency” to fear a 
Vietnam veteran suffering from PTSD and advises 
that “this can only occur if the client is humanized.”52 
The article advises: 

It is crucial to re-create the conditions the 
client faced in Vietnam. . . . Counsel needs to 

 
 49 ABA Guidelines 11.8.2(D) & 11.8.6(B)(3) (1989). 
 50 See Barry L. Levin, Defense of the Vietnam Veteran with 
Post-Traumatic Stress Disorder, 46 Am. Jur. Trials 441, § 1 
(1993).  
 51 Bell v. Cone, 535 U.S. 685, 704, n.1 (2002) (Stevens, J., 
dissenting). 
 52 46 Am. Jur. Trials 441, § 43. 
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establish, independent of the veteran’s self-
reporting, what it was like in Vietnam at the 
time the veteran served and in the area of 
his assignment.53  

In this regard, Am. Jur. advises to either locate a 
buddy who served in Vietnam with the client or call a 
Vietnam War historian who would qualify as an 
expert and testify as to the combat conditions faced 
by the defendant’s unit.54  

 Similarly, a 1985 Law Review Article entitled 
“PTSD: Effective Representation of A Vietnam Veter-
an in the Criminal Justice System,” describes the 
need to support expert testimony concerning PTSD 
with testimony of lay witnesses. It advises that in 
order to prove the stressor(s) that caused the defend-
ant to suffer from PTSD, “[o]ne of the more effective 
methods” is to “include the testimony of other veter-
ans who fought alongside the veteran-defendant, 
graphically describing the experiences they all shared 
during combat in Vietnam.”55 And to establish that 
the stressor would produce significant symptoms of 
distress to those exposed to them, the article recom-
mends that counsel put these other veterans on the 
stand to discuss the impact of the war upon their own 
lives.  

 
 53 Id. at § 30.  
 54 Id. 
 55 Ann R. Auberry, PTSD: Effective Representation of a 
Vietnam Veteran in the Criminal Justice System, 68 Marq. L. 
Rev. 647, 663 (1985). 
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 Published reports (prior to Brannan’s trial) of 
successful defenses based on PTSD credited the effect 
of the testimony of others who served with the de-
fendant.56 By the time of Brannan’s trial, the stan-
dard, or prevailing professional norm that military 
service should be demonstrated by testimony that 
does not rely upon defendant’s self-reporting was well 
established. 

 
III. FAILURE TO INVESTIGATE AND EF-

FECTIVELY PRESENT EVIDENCE OF A 
FRONT-LINE COMBAT VETERAN’S MIL-
ITARY SERVICE AT THE SENTENCING 
PHASE IS, IN MOST CASES, PREJUDI-
CIAL. 

 The failure of trial counsel to properly investigate 
and present testimony regarding a front-line combat 

 
 56 See Sundby, Scott E., The Jury as Critic: An Empirical 
Look at How Capital Juries Perceive Expert and Lay Testimony, 
83 Va. L. Rev. 1109 (1997) (describing a successful mitigation 
presentation in a capital trial based in part on the first-hand 
testimony about the defendant’s service offered by a Marine 
Colonel under whom the defendant had served and concluding, 
“One cannot help but think of the diminished impact if the 
defense had introduced the defendant’s military service simply 
through his military records.”); see also Auberry, supra note 55, 
at 647-48 & 663 n.89 (describing the trial of a veteran who was 
found not guilty of attempted murder based on a PTSD defense 
in which Vietnam veterans who served with the defendant were 
called to describe the horrors of their experience in Vietnam, 
noting “such testimony had a significant emotional impact upon 
the jury and served to place [the defendant] in a more sympa-
thetic light.”). 
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veteran defendant’s military service will, in most 
cases, be prejudicial.  

 Under Strickland, a defendant is prejudiced by 
counsel’s deficient performance where, “there is a 
reasonable probability that, but for counsel’s unpro-
fessional errors, the result of the proceeding would 
have been different.”57 In a challenge based on ineffec-
tive assistance at the sentencing phase, therefore, a 
defendant must establish that there is a reasonable 
probability that he would have received a different 
sentence. This does not require the defendant to 
demonstrate “that counsel’s deficient conduct more 
likely than not altered the outcome,” but instead it 
requires “a probability sufficient to undermine confi-
dence in [that] outcome.”58 To assess this probability, 
this Court must “consider the totality of the available 
mitigation evidence – both that adduced at trial, and 
the evidence adduced in the habeas proceeding – and 
reweigh it against the evidence in aggravation.”59 

 Brannan has been convicted of a horrible crime, 
but that alone does not preclude a determination that 
his counsel’s deficient representation prejudiced his 
sentencing.60 “Mitigation evidence need not, and 

 
 57 Strickland, 466 U.S. at 694. 
 58 Porter, 558 U.S. at 44.  
 59 Id. at 41. 
 60 See Rompilla, 545 U.S. at 377, 393 (holding that undis-
covered mitigating evidence “might well” have influenced the 
jury despite the defendant’s conviction for stabbing a man 
repeatedly and setting him on fire); Wiggins, 539 U.S. at 514 

(Continued on following page) 
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rarely could, explain a heinous crime; rather, mitiga-
tion evidence allows a jury to make a reasoned moral 
decision whether the individual defendant deserves to 
be executed, or to be shown mercy instead.”61 While 
Brannan’s severe PTSD offers some insight into his 
bizarre behavior, his front-line combat military 
service for our nation provides a compelling argument 
for mercy. 

 Despite the fact that the defendant in Porter was 
convicted of two murders, this Court held that it was 
unreasonable to deny prejudice, noting: “the rele-
vance of Porter’s extensive combat experience is not 
only that he served honorably under extreme hard-
ship and gruesome conditions, but also that the jury 
might find mitigating the intense stress and mental 
and emotional toll that combat took on [the defen-
dant].”62 Although Brannan’s counsel offered Bran-
nan’s military records, including a document 
reflecting that Brannan had earned a Bronze Star, 
and offered expert psychologists who described some 
of Brannan’s combat experiences in the course of 
describing his PTSD, the holding of Porter should 
apply to this and any case where defense counsel 
performs a deficient investigation that results in the 
failure to present mitigation evidence of front-line 

 
(finding prejudice despite conviction of drowning 77-year-old 
woman in her bathtub). 
 61 Hodge v. Kentucky, 133 S. Ct. 506, 506 (2012) (Sotomayor, 
J., dissenting from denial of certiorari). 
 62 Porter, 558 U.S. at 43-44. 
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combat service in the manner commonly understood 
to be most effective – testimony of other veterans who 
fought alongside the defendant.  

 In planning the presentation of evidence, defense 
counsel must be aware of the risk that jurors may 
conclude that expert witnesses are merely “hired 
guns” who lack credibility.63 Defense counsel must 
also prepare for the possibility that an expert’s testi-
mony will be discounted if it is seen by the jury as 
exclusively relying on information self-reported to the 
expert by the defendant. For these reasons, the most 
recent ABA Commentary explains that: “Counsel 
should ordinarily use lay witnesses as much as possi-
ble to provide the factual foundation for the expert’s 
conclusions.”64 

 One scholar who engaged in a study of the deci-
sion-making of capital juries strongly cautioned that 
using experts to testify as to facts that could be 
established by other non-expert witnesses can be 
counterproductive: “If the expert performs as a solo-
ist, presenting theories unsupported by facts estab-
lished by more credible witnesses who are free of the 
suspicions attached to experts, the testimony is likely 
to be discounted at best or have a negative spillover 
effect at worst.”65 The failure to support the testimony 

 
 63 See generally Sundby, supra note 56, at 1130. 
 64 Commentary to 2003 ABA Guidelines 10.8, 31 Hofstra L. 
Rev. 913, 1062 (2003). 
 65 Sundby, supra note 56, at 1144. 
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of an expert psychologist with the testimony of avail-
able veterans who served in combat with Brannan 
undercut the effectiveness of that expert’s testimony 
regarding Brannan’s PTSD. 

 Had Brannan’s counsel performed a sufficient 
investigation and called Brannan’s comrades to 
testify, the jury would have heard first-hand accounts 
of Brannan’s front-line combat experience. For exam-
ple, the jury would have heard of how Brannan was a 
Lieutenant who led a five-man reconnaissance team, 
serving as an artillery forward observer, tracking the 
location of the enemy, and used a radio to call in grid 
coordinates.66 The jury would have also heard first-
hand accounts of the traumatic events leading to 
Brannan’s PTSD, such as the horror and haunting 
details of the patrol in which the company command-
er stepped on a land mine. A fellow veteran’s graphic 
description of the land mine event and his statement 
that “I can still remember the smell of [the Captain’s] 
burning flesh,”67 would have distinguished Brannan’s 
trauma from the problems that the prosecutor argued 
we all have. It also would have served as a strong 
antidote to the prosecutor’s argument that, despite a 
VA classification as 100 percent disabled, Andrew 
Brannan was a malingerer who “had to work” to get 
his disability.68 

 
 66 RX124 at 205 (Habeas Tr.).  
 67 Id. at 210-11. 
 68 RX27 at 1015 (Trial Tr.). 
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 In defending a front-line combat veteran, counsel 
must be mindful that a large portion of the popula-
tion, and therefore the jury pool, has not experienced 
combat. The United States Department of Veterans 
Affairs estimates that Georgia currently has 591,413 
“wartime veterans”.69 Comparing this number to the 
2010 census data showing a population of 7,196,101 
over the age of 1870 yields a surprisingly low percent-
age of adults in Georgia who have served during a 
war, 8.2 percent. Nationwide, the percentage of the 
population is lower, approximately 7 percent.71 The 
percentage of veterans who served in front-line com-
bat is even smaller. And as our nation’s population 
increases, its veteran population has declined and is 
projected to continue declining.72 

 
 69 Veteran Population Projection Model 2011 (VetPop2011) 
(estimate as of 9/30/2013) available at http://www.va.gov/vetdata/ 
Veteran_Population.asp. 
 70 United States Census Bureau, 2010 Population Finder, 
Georgia, available at http://www.census.gov/popfinder/index.php. 
 71 The United States Population 18 years of age and over  
n 2010 was 234,564,071. See United States Census Bureau, 2010 
Census Summary File 1, Table 1 available at http://www. 
census.gov/prod/cen2010/briefs/c2010br-03.pdf. The VA esti-
mates 21,973,000 veterans nationwide as of 9/30/2013, but of 
those, 5.5 million served in peacetime only. See National Center 
for Veterans Analysis and Statistics, Department of Veterans 
Affairs Statistics at a Glance (updated 12/31/2013) available at 
http://www.va.gov/vetdata/docs/QuickFacts/stats_at_a_glance_12
_31_13.pdf. 
 72 See Office of the Actuary, Department of Veterans Affairs, 
Veteran Population Projections Model (VetPop2011) tables 1L, 
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 Finally, not only would the testimony of other 
veterans effectively present the effect of combat 
trauma on the life of the defendant and others, it 
would also have created a more sympathetic atmos-
phere in which the jury would decide the penalty.73 
For example, one veteran stated that he liked serving 
under Andrew Brannan because “he did a good job of 
getting us where we needed to go, safely.”74 

 Such first-hand accounts of other combat veter-
ans would be compelling testimony. And they may 
very well have convinced the jury to have mercy on 
Andrew Brannan and spare his life. 

---------------------------------  --------------------------------- 
 
 

 

 

 

 

 

 

 

 
 

3L and 2L available at http://www.va.gov/vetdata/docs/ 
QuickFacts/Population_quickfacts.pdf. 
 73 Auberry, supra note 55, at 663. 
 74 RX124 at 208 (Habeas Tr.). 
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CONCLUSION 

 For the foregoing reasons, this Court should 
grant the petition for certiorari. 
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