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QUESTIONS PRESENTED 

The Conditional Cross-Petition presents two 
questions: 

1. Section 211(c)(4)(B) of the Clean Air Act is a 
savings clause that exempts from preemption under 
Section 211(c)(4)(A) certain California fuel standards 
enacted for the purpose of limiting motor vehicle 
emissions.  Does Section 211(c)(4)(B) also authorize 
California to discriminate against interstate 
commerce and to regulate fuel production activity 
occurring wholly out-of-state?  (Applicable to both 
Nos. 13-1148 and 13-1149.) 

2. Is AFPM’s challenge to California’s regulation 
of crude oil mooted by subsequent amendments to 
those regulations?  (Applicable only to No. 13-1149.)   

This brief in opposition will address only the first 
question because the second question has no bearing 
on California’s treatment of ethanol, the subject of 
the Rocky Mountain Farmers Union Cross-
Respondents’ petition in No. 13-1148.     



 

 

RULE 29.6 DISCLOSURE STATEMENT 

Pursuant to Supreme Court Rule 29.6, Cross-
Respondents Rocky Mountain Farmers Union; 
Redwood County Minnesota Corn and Soybeans 
Growers; Penny Newman Grain, Inc.; Fresno County 
Farm Bureau; Nisei Farmers League; California 
Dairy Campaign; Rex Nederend; Growth Energy; 
and the Renewable Fuels Association make the 
following disclosures: 

1. Rocky Mountain Farmers Union (“RMFU”) is a 
cooperative association representing family farmers 
and ranchers in Wyoming, Colorado, and New 
Mexico. RMFU has no parent company, and no 
publicly-held company has a 10% or greater 
ownership interest in RMFU. 

2. Redwood County Minnesota Corn and 
Soybeans Growers (“Minnesota Grower’s 
Association”) is a not-for-profit corporation located in 
Redwood County, Minnesota. Minnesota Grower’s 
Association has no parent company, and no publicly-
held company has a 10% or greater ownership 
interest in Minnesota Grower’s Association. 

3. Penny Newman Grain, Inc. (“Penny Newman”) 
is a leading merchant in the market for grains and 
feed by-products, headquartered in Fresno, 
California. Penny Newman has no parent company, 
and no publicly-held company has a 10% or greater 
ownership interest in Penny Newman. 

4. Fresno County Farm Bureau (“FCFB”) is a 
non-profit membership organization based in Fresno 
County. FCFB has no parent company, and no 
publicly-held company has a 10% or greater 
ownership interest in FCFB. 
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5. Nisei Farmers League (“Nisei”) is a farmer and 
grower-support organization headquartered in 
Fresno, California. Nisei has no parent company, and 
no publicly-held company has a 10% or greater 
ownership interest in Nisei. 

6. California Dairy Campaign (“CDC”) is a non-
profit corporation based in Turlock, California. CDC 
has no parent company, and no publicly-held 
company has a 10% or greater ownership interest in 
CDC. 

7. Rex Nederend is an individual farmer and 
rancher who owns a dairy near Tipton, California, 
and ranches near Wasco and Lemoore, California. 
The disclosures required under Rule 29.6 are 
inapplicable to Mr. Nederend. 

8. Growth Energy is a non-profit corporation 
whose members include firms that produce ethanol, 
as well as other companies who provide equipment 
and technology used to produce ethanol from corn. 
Growth Energy has no parent companies, and no 
publicly-held company has a 10% or greater 
ownership interest in Growth Energy. 

9. The Renewable Fuels Association (“RFA”) is a 
non-profit trade association representing companies 
that produce fuel ethanol for purposes of marketing 
that product to blenders and marketers of gasoline. 
RFA has no parent companies, and no publicly-held 
company has a 10% or greater ownership interest in 
RFA. 
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INTRODUCTION 

RMFU’s petition (No. 13-1148) demonstrates that 
California’s Low Carbon Fuel Standard (“LCFS”) 
violates the most basic norms of interstate 
federalism.  The LCFS facially discriminates 
between ethanol produced in the “Midwest” and 
chemically identical ethanol produced in California, 
and it penalizes ethanol producers for activities 
conducted entirely in other States, having no effect 
on greenhouse gas emissions in California.  In doing 
so, the LCFS violates the Commerce Clause and the 
Constitution’s prohibition against extraterritorial 
regulation by the States.  

The California Air Resource Board’s (“CARB”) 
primary defense below was that the LCFS does not 
violate the Constitution because its purpose is to 
curb greenhouse gas emissions, even if the regulation 
facially discriminates against out-of-state producers, 
and even if it has the effect of regulating conduct 
beyond California’s borders.  In asserting that 
defense, CARB spurned this Court’s relevant 
constitutional doctrines as anachronistic or confined 
to their facts.  And the Ninth Circuit agreed, calling 
this Court’s precedents “archaic formalism.” 
App.71a.1   

The Conditional Cross-Petition reflects CARB’s 
second line of defense: that Congress has given 
California “special authority” to violate the 
Constitution by inclusion of a savings clause in the 

                                            
1 Appendix citations are to the Petitioners’ Appendix in No. 13-
1148.  
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Clean Air Act.  CARB makes this argument even 
though that savings clause neither refers to the 
Commerce Clause nor applies by its terms to the 
LCFS.  See Cross-Pet. at 7.  Perhaps for this reason, 
no judge — none of the district court, panel, or en 
banc judges — who ruled in this case gave any 
credence to CARB’s argument. 

The Court should deny the Cross-Petition because 
it is utterly uncertworthy.  There is no split among 
federal courts to resolve.  Moreover, the Cross-
Petition is predicated on an interpretation of the 
Clean Air Act long rejected by the Ninth Circuit; 
contradicted by this Court’s long-standing distinction 
between savings clauses and Commerce Clause 
waivers; and contrary to the plain language of the 
statute.  Granting the Cross-Petition would serve no 
purpose but to distract from the important issues 
presented by the RMFU petition.   

STATEMENT OF THE CASE 

RMFU refers the Court to the Statement of the 
Case presented in RMFU’s Petition for Writ of 
Certiorari, No. 13-1148.  A brief supplemental 
explanation of the Clean Air Act and of certain 
aspects of the LCFS and its rulemaking history is 
relevant to understanding some of the specific issues 
raised by the Cross-Petition. 

A. The Clean Air Act 

The Cross-Petition is premised on Section 211(c) 
of the Clean Air Act, codified at 42 U.S.C. § 7545(c).  
Section 211 (and, more broadly, Title II of the Act) 
regulates motor vehicle emissions, or, as members of 
Congress colloquially dubbed them, “what comes out 
of the tailpipe.”  See, e.g., 9th Cir. Excerpts of Record 
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(“ER”) 15:3760 (Senator Howard Baker).  To avoid a 
costly patchwork of motor vehicle emissions 
regulations, Section 211(c) of the Act expressly 
preempts the States from “prescrib[ing] or 
enforc[ing], for purposes of motor vehicle emission 
control, any control or prohibition respecting any 
characteristic or component of a fuel or fuel additive 
in a motor vehicle or motor vehicle engine,” 42 U.S.C. 
§ 7545(c)(4)(A) — “[e]xcept as otherwise provided in 
subparagraph (B) or (C).” Id. (emphasis added).  

Recognizing the vehicle emissions measures 
already adopted by the State of California, Congress 
enacted subparagraph (B) to permit California to 
“prescribe and enforce, for the purpose of motor 
vehicle emission control, a control or prohibition 
respecting any fuel or fuel additive.”  42 U.S.C. 
§ 7545(c)(4)(B) (emphasis added).  In other words, 
Section 211(c)(4)(B) permits California to enact and 
enforce motor vehicle emission regulations that 
otherwise would be expressly preempted by Section 
211(c)(4)(A).  It does not mention the Commerce 
Clause or the Constitution’s limitation on 
extraterritorial State regulation.   

B. The LCFS Regulation 

By CARB’s own admission, the LCFS is not a 
motor vehicle emission control standard.  The LCFS 
does not control the emissions of vehicles using 
ethanol, for all ethanol burns identically.  ER9:2161; 
ER15:3588.  The LCFS also does not control the 
composition of any fuel, much less ethanol.  To the 
contrary, because ethanol is physically and 
chemically identical no matter where or how it is 
produced, it is physically impossible for the LCFS to 
regulate the composition of ethanol.  ER10:2360; see 
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also ER10:2422.  Nor does the LCFS prohibit use of 
ethanol or other fuel components; in fact, it “contains 
no requirements that dictate the exact composition of 
compliant transportation fuels,” and it does not 
“require a gasoline ingredient to be added or 
removed[.]”  ER10:2422; see also 17 Cal. Code Regs. 
§ 95480.1(e) (providing that “[n]othing in [the LCFS] 
may be construed to amend, repeal, modify, or 
change in any way the California reformulated 
gasoline regulations [or] the California diesel fuel 
regulations”). 

Rather than regulate motor vehicle emissions, the 
LCFS attempts to regulate the amount of carbon 
released during the production and transportation of 
fuels, including ethanol.  For example, it imposes a 
penalty when ethanol producers use energy produced 
in a coal-fired plant, or when they use a more energy-
intensive method of processing agricultural by-
products.  See 17 Cal. Code Regs. § 95486, Table 6 
(“Lookup Table” of ethanol pathways); ER7:1718 
(describing how the LCFS categorizes ethanol).  
These are not motor vehicle emissions.  Indeed, 
because the factors regulated by the LCFS have no 
effect on the chemical composition or properties of 
ethanol, which are the same no matter how the fuel 
is produced, those factors have nothing whatsoever 
to do with tailpipe emissions. 

Prior to the present litigation, CARB had stated 
in no uncertain terms that the LCFS is not a fuel 
standard.  CARB acknowledged in the course of the 
LCFS rulemaking that California Health & Safety 
Code § 43830.8 “generally prohibits [CARB] from 
adopting a regulation establishing a specification for 
motor vehicle fuel unless the regulation is subject to 
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a multimedia evaluation by the California 
Environmental Policy Council[.]”  ER10:2356.  CARB 
was able to avoid conducting that additional 
environmental review of the LCFS only by 
determining that “the LCFS regulation, unlike other 
existing California regulations, does not establish 
prescriptive fuel specifications.”  ER10:2361 
(emphasis added); see also ER10:2357 (“The LCFS 
Regulation Does Not Establish a Specification for 
Motor Vehicle Fuels”). 

CARB explained that decision in detail during the 
rulemaking.  According to CARB, the special fuel 
standard review provisions “focus on those 
regulations in which [CARB] is proposing to dictate 
what is added (or prohibited from being added) into a 
motor vehicle fuel.”  ER10:2357; see also ER10:2358 
(“[T]he Legislature intended the term ‘specification’ 
to be [a CARB] mandate on a vehicular fuel’s 
permissible composition, rather than on the 
production process for the fuel.”).  Fuel specifications, 
according to CARB, describe “quantifiable and 
measurable chemical or physical properties that are 
intrinsic to the final fuel itself, not how it is 
produced.”  ER10:2360.  But, CARB concluded, that 
is not what the LCFS does: With the LCFS, “[i]n 
contrast, it is as important, or even more important, 
to know how a fuel or blendstock was made under 
the LCFS regulation than knowing the fuel’s actual 
constituents.”  Id.   

CARB went on to elaborate at length why the 
LCFS’s key metric, carbon intensity, does not 
amount to a regulation of a fuel’s composition: 

[A] fuel’s carbon intensity is inferred 
from the various steps taken to produce 
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that fuel and the relative impacts to 
climate change associated with each 
step (vis-à-vis the steps’ carbon 
intensity), as well as accounting for any 
credits used, generated, or traded by the 
regulated party. Thus, the relevant 
question for the LCFS is exactly the 
opposite of the above examples of actual 
fuel specifications: Exactly how was the 
product made, since the process for 
producing and distributing the product 
is what affects the product’s carbon 
intensity?  

*** 

Thus, the relevant inquiry with carbon 
intensity is not so much what is 
contained in a fuel, but how was that 
fuel made, distributed and used. 

Id.   

CARB also noted that the LCFS would not affect 
existing California fuel specifications, explaining 
that in practice, “it is unlikely that fuel producers 
will change the composition and makeup of gasoline 
and diesel” in response to the LCFS.  ER10:2362.  
Instead, CARB expects that fuel distributors in 
California will change the source of the ethanol they 
blend into gasoline, and that higher-carbon-intensity 
sources will be “displaced.”  ER7:1689.  In particular, 
CARB expects California fuel distributors to stop 
doing business with Midwest producers and buy 
within California instead.  See ER11:2728-31 (table 
showing zero volume of Midwest corn ethanol, called 
“MW Av. Corn EtOH,” in the California market after 
2017).  Indeed, that is precisely what CARB has 
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always had in mind: “Displacing imported 
transportation fuels with biofuels produced in the 
State keeps more money in the State.” ER7:1689. 

C. Proceedings Below 

Neither the district court nor any member of the 
appellate panel agreed with CARB’s argument that 
Section 211(c)(4)(B) authorizes the LCFS.  CARB 
first raised its defense based on Section 211(c)(4)(B) 
of the Clean Air Act in the district court, which 
rejected it.  See App.99a.  The Ninth Circuit panel 
unanimously affirmed that aspect of the district 
court’s decision, holding that under binding circuit 
precedent, Section 211(c)(4)(B) “exempts California 
from th[e] explicit preemption” in Section 
211(c)(4)(A) — and no more.  App.70a.  In the 
opinions on petition for rehearing en banc, no judge 
questioned the district court’s holding regarding 
Section 211(c)(4)(B).     

REASONS FOR DENYING THE 
CONDITIONAL CROSS-PETITION 

I. THERE IS NO CIRCUIT SPLIT OR 
DISAGREEMENT AMONG LOWER 
COURTS. 

The most obvious reason that the Cross-Petition 
should be denied is that CARB cannot point to any 
disagreement among the lower courts in need of 
resolution.  CARB cites no court adopting its 
interpretation of Section 211(c)(4)(B), and the Ninth 
Circuit rejected it, consistent with a longstanding 
line of its own precedent.  Nor has any other circuit 
adopted CARB’s approach — to the contrary, the 
only other court of appeals to address it, the Second 
Circuit, has likewise concluded that Section 
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211(c)(4)(B) is nothing more than an exception to 
preemption.   Thus, there is simply no reason for this 
Court to address that issue now.    

In the Ninth Circuit, it has been settled for more 
than ten years that Section 211(c)(4)(B) only creates 
a limited exception to the preceding express 
preemption clause, Section 211(c)(4)(A).  In Davis v. 
EPA, California argued that Section 211(c)(4)(B) not 
only relieved the State of preemption under Section 
211(c)(4)(A), but also gave it unfettered authority to 
regulate fuel regardless of other provisions of the 
Clean Air Act.  The court soundly rejected that 
argument, holding that the “sole purpose of [Section 
211(c)(4)(B)] is to waive for California the express 
preemption provision found in [Section 211(c)(4)(A)].”  
348 F.3d 772, 786 (9th Cir. 2003) (emphasis added).  
In other words, CARB’s permission to regulate under 
Section 211(c)(4)(B) does not extend beyond the 
preemptive effect of Section 211(c)(4)(A).  Id.  In 
reaching that conclusion, the Davis court built on its 
holding in Oxygenated Fuels Association Inc. v. 
Davis, where it explained that Sections 211(c)(4)(B) 
and 211(c)(4)(A) are “precisely coextensive.”  331 F.3d 
665, 670 (9th Cir. 2003) (emphasis added).   

Section 211(c)(4)(B) is merely a savings clause 
that mirrors the preemptive scope of Section 
211(c)(4)(A); it is not also a sweeping delegation to 
California of nationwide authority over interstate 
commerce.  Thus, in rejecting CARB’s argument 
here, the district court and the Ninth Circuit merely 
followed the authority of Davis and Oxygenated Fuels 
— with the Ninth Circuit unanimously concluding 
that “our precedent forecloses CARB’s argument.”  
App.70a.   
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CARB does not cite any circuit court decision to 
the contrary.  To RMFU’s knowledge, the only other 
court of appeals to have spoken on the question at all 
is the Second Circuit, which concluded decades ago 
that Section 211(c)(4)(B) is merely “an exception to 
the comprehensive preemption language” of Section 
211(c)(4)(A).  See Exxon Corp. v. City of New York, 
548 F.2d 1088, 1090 (2d Cir. 1977).  The 
interpretation of Section 211(c)(4)(B) as a preemption 
savings clause is, thus, settled law, and there is no 
reason for this Court to grant the Cross-Petition.  

II. THE NINTH CIRCUIT’S DECISION IS 
CONSISTENT WITH THIS COURT’S 
PRECEDENTS.   

For CARB’s interpretation of Section 211(c)(4)(B) 
to be valid, CARB would have to demonstrate that 
the statute authorized California to regulate in ways 
that would otherwise violate the Commerce Clause.2  
But CARB’s substantive arguments find no more 
support in this Court’s cases or the text of Section 
211(c)(4)(B) than they do in those of the lower courts.   

This Court’s cases put a heavy burden on a State 
that wishes to show that Congress intended to 
authorize Commerce Clause violations.  Indeed, this 
Court has stated that federal statutes must not be 

                                            
2 The conditional cross-petition refers only to the “Dormant 
Commerce Clause,” see, e.g., Cross-Pet. at 18, neglecting to note 
that although courts often discuss the anti-discrimination and 
extraterritoriality rules in the context of the Commerce Clause, 
those principles have much broader support in other provisions 
and structural aspects of the Constitution.  See RMFU Pet. (No. 
13-1148) at 16, 23-25. 
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interpreted to authorize violations of the Commerce 
Clause unless Congress has made its intent 
“unmistakably clear.”  South-Central Timber Dev., 
Inc. v. Wunnicke, 467 U.S. 82, 91 (1984).  To satisfy 
that standard, Congress must not only authorize 
State regulation over a particular subject matter, but 
also “affirmatively contemplate otherwise invalid 
state legislation[.]”  Id.  A showing that the policy 
underlying a State’s law is “consistent with federal 
policy — or even that state policy furthers the goals 
we might believe that Congress had in mind — is an 
insufficient indicium of congressional intent” to 
exempt the statute from scrutiny.  Id. at 92.  In 
giving States such authorization, Congress must also 
clearly and specifically intend “to remove federal 
constitutional constraints.”  Sporhase v. Nebraska ex 
rel. Douglas, 458 U.S. 941, 960 (1982) (emphasis 
added).  And the burden is even higher where, as 
here, State legislation has implications for commerce 
with foreign nations.  Wunnicke, 467 U.S. at 92 n.7.   

Section 211(c)(4)(B) does not come close to 
meeting this high standard, and CARB, in turn, 
cannot come close to satisfying its heavy burden of 
proving it was Congress’s “clear and unambiguous 
intent” to permit California to violate the Commerce 
Clause.  Wyoming v. Oklahoma, 502 U.S. 437, 458 
(1992).  The text and structure of Section 211 make it 
obvious that courts have been correct to describe 
Section 211(c)(4)(B) as a mere savings clause: Section 
211(c)(4)(A), the preceding express preemption 
provision, even describes Section 211(c)(4)(B) as an 
“[e]xcept[ion]” from its reach.  And this Court has 
long made clear that, as a matter of law, savings 
clauses like Section 211(c)(4)(B) that simply “define[] 
the extent of the federal legislation’s pre-emptive 
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effect on state law” do not amount to “persuasive 
evidence” that Congress has consented to let a State 
violate the Commerce Clause at will.  Sporhase, 458 
U.S. at 959-60; see Wyoming, 502 U.S. at 458 
(holding that a provision that “simply saves” a State 
law “from preemption” does not satisfy the “burden 
of demonstrating a clear and unambiguous intent on 
behalf of Congress to permit the discrimination 
against interstate commerce”); New England Power 
Co. v. New Hampshire, 455 U.S. 331, 341 (1982) 
(similar); Lewis v. BT Inv. Managers, Inc., 447 U.S. 
27, 48-49 (1980) (holding that a provision reserving 
“to the States a general power to enact regulations 
applicable to bank holding companies” did not create 
“a new state power to discriminate between foreign 
and local bank holding companies” but instead 
applied “only to state legislation that operates within 
the boundaries marked by the Commerce Clause”).3      

Consistent with its status as a savings clause, 
Section 211(c)(4)(B) does not contain the explicit 
authorization that this Court’s cases require: Its text 

                                            
3 As indicated by this Court’s decisions in cases such as 
Sporhase, Lewis, New England Power, and Wyoming, Congress 
has relied for decades (if not more) on the assumption that it 
may fine-tune the limits of federal preemption without 
inadvertently authorizing State regulation of interstate 
commerce — let alone discrimination against out-of-state 
parties or extraterritorial regulation — at the same stroke.  
Accordingly, there are hundreds of statutes in the United 
States Code creating exemptions to statutory preemption.  To 
suggest that simple preemption carve-outs like Section 
211(c)(4)(B) do waive the Commerce Clause would bring the 
meaning of all these statutes into doubt, contrary to 
longstanding congressional expectations. 
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permits California to “prescribe and enforce, for the 
purpose of motor vehicle emission control, a control 
or prohibition respecting any fuel or fuel additive.”  
42 U.S.C. § 7545(c)(4)(B). Neither Section 
211(c)(4)(B) nor Section 211, more broadly, contains 
any reference to the Commerce Clause.  They do not 
refer to any affirmative expansion of California’s 
legislative power beyond what California could have 
done in the absence of Section 211(c)(4)(A).  Nor does 
either make any reference at all to “otherwise invalid 
state legislation,” Wunnicke, 467 U.S. at 91, and 
certainly not to lifting “federal constitutional 
constraints” on the State, Sporhase, 458 U.S. at 960.     

CARB has no evident response to any of this.  
CARB cites no authority characterizing Section 
211(c)(4)(B) as anything other than a savings clause, 
as the Second and Ninth Circuits have stated.  Nor 
does CARB appear to disagree that savings clauses, 
without more, do not exempt State statutes from 
constitutional scrutiny.  In the absence of any 
conflict among the circuits on those points, there is 
simply no question here deserving of this Court’s 
attention.       

Without much analysis, CARB analogizes Section 
211(c)(4)(B) to statutes containing far broader 
congressional authorizations of State action.  CARB 
relies most strongly on the McCarran-Ferguson Act, 
which provides “that silence on the part of the 
Congress shall not be construed to impose any 
barrier to the regulation or taxation of such business 
by the several States.”  See 15 U.S.C. § 1011 
(emphasis added); Cross-Pet. at 20 (citing Western & 
Southern Life Ins. Co. v. State Bd. of Equalization of 
California, 451 U.S. 648, 653 (1981)).  Needless to 
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say, that statute’s reference to congressional 
“silence” and its removal of “any” barrier is easily 
broad enough to cover implied constitutional 
limitations on State power; no less obviously, the text 
of Section 211(c)(4)(B) has nothing remotely 
comparable.  CARB’s other citations are just as 
easily distinguishable.  See White v. Massachusetts 
Council of Const. Employers, Inc., 460 U.S. 204, 213 
& n.11 (1983) (quoting federal regulations explicitly 
authorizing local hiring preferences in federally 
funded projects); Merrion v. Jicarilla Apache Tribe, 
455 U.S. 130, 155-56 (1982) (upholding Indian 
taxation statute enacted after federal administrative 
review under federal statute); Northeast Bancorp, 
Inc. v. Board of Governors of Fed. Reserve Sys., 472 
U.S. 159, 169 (1985) (upholding State legislation 
where “the legislative history of the Amendment 
supplies a sufficient indication of Congress’ intent” to 
meet the standard for a Commerce Clause 
exception).  None of the precedent cited by CARB 
comes close to suggesting that statutory language 
like that of Section 211(c)(4)(B) goes beyond saving 
State laws from statutory preemption.  CARB 
therefore lacks any evident basis to argue in this 
Court that Congress has authorized CARB’s 
constitutional violations.   

III. THE LCFS REGULATIONS DO NOT 
FALL WITHIN THE LANGUAGE OF 
SECTION 211(C)(4)(B). 

 Section 211(c)(4)(B) applies specifically and 
exclusively to “a control or prohibition respecting any 
fuel or fuel additive,” passed “for the purpose of 
motor vehicle emission control.”  The LCFS does no 
such thing.  Thus, even if that provision did give 



14 

 

California the right to violate the Commerce Clause, 
it would not do so on the facts of this case. See 
Oxygenated Fuels¸ 331 F.3d at 669 (holding on a 
motion to dismiss that because a California motor 
vehicle fuel additive ban was allegedly adopted 
“specifically and solely for the purpose of protecting 
ground and drinking water … the ban does not come 
within the [Section 211(c)(4)(B)] exemption from 
preemption”). 

Because all ethanol is chemically identical and 
burns identically, see ER9:2161; ER15:3588; 
ER10:2360, changes in a “carbon intensity score” — 
meaning carbon emissions from production and 
transportation — have no consequence whatsoever 
for controlling motor vehicle emissions.  See 
ER15:3588.  What distinguishes different sources of 
ethanol under the LCFS is not motor vehicle 
emission levels, but the “location of the production 
facility (California or Midwest), type of corn milling 
(wet or dry), type of distillers grains produced (wet or 
dry), and source of fuel for heat energy and co-
generated electrical power (natural gas, coal, or 
biomass).”  ER7:1718.  

Indeed, according to CARB’s rulemaking 
statements, the LCFS does not regulate “fuel” or 
“fuel additive[s],” 42 U.S.C. § 7545(c)(4)(B), or “what 
is contained in a fuel,” ER10:2360, but rather “how 
was that fuel made, distributed and used.”  Id.  It is 
therefore not a “control or prohibition respecting any 
fuel or fuel additive,” as Section 211(c)(4)(B) 
specifies.  The LCFS “contains no requirements that 
dictate the exact composition of compliant 
transportation fuels,” and it does not “require a 
gasoline ingredient to be added or removed[.]”  
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ER10:2422.  Prior to the present litigation, CARB’s 
position was that the LCFS “does not establish 
prescriptive fuel specifications” at all.  ER10:2361 
(footnote omitted).  

The difference between the LCFS and the other 
California regulations that CARB cites as indications 
of California’s regulatory power underscores the 
point.  Unlike the other regulations CARB cites — 
leaded gasoline restrictions, low-emission vehicle 
standards, and clean fuel standards, see Cross-Pet. 
at 8 — the LCFS is not intended to bear either on the 
chemical properties of the fuel or what comes out of 
the end-user’s tailpipe.  It makes no sense for CARB 
to assert that its ability to regulate fuel additives 
also encompasses the ability to regulate the entire 
stream of commerce that brings motor fuels to 
California from around the world.  This Court’s 
exploration of the scope of Section 211(c)(4)(B), if any 
is needed, should await a case where the California 
regulation at issue is a true fuel standard to which 
Section 211(c)(4)(B) would actually apply.     

* *  * 

In the absence of a circuit split, a conflict with 
this Court’s opinions, or a dispute among jurists in 
this case, and given that Section 211(c)(4)(B) does 
not even apply on these facts, there is no basis for 
this Court to grant review of the Conditional Cross-
Petition. 

Instead, the Cross-Petition confirms the 
breathtaking scope of what CARB intends to do 
through the LCFS — to lead other States, not by 
example, but by fiat.  CARB truly considers 
California to be first among the States in 
environmental regulation, endowed with “special 



16 

 

authority to regulate air pollution,” even if that 
pollution is not emitted or produced in California.  
Cross-Pet. at 19.  Thus, CARB believes that 
California’s special status entitles it to “control 
greenhouse gas emissions from transportation fuels 
using a lifecycle analysis” — that is, control 
emissions occurring in other States.  Id. at 16.  The 
Cross-Petition confirms that CARB will seize upon 
any basis to extend its power into the territory of its 
sister States in the name of what it considers good 
policy, including benefitting in-state economic 
interests at the expense of out-of-state competition.  
The Cross-Petition therefore emphasizes the need for 
the Court to grant RMFU’s petition and curb 
California’s aggrandizement.4 

                                            
4 Through its Cross-Petition, CARB also argues that the 
constitutional infirmities specific to the LCFS’s crude oil 
provisions, presented in AFPM’s petition (No. 13-1149), have 
been mooted by subsequent LCFS amendments.  CARB’s 
mootness argument applies only to the crude oil regulations, 
not to the ethanol regulations, and so does not bear on RMFU’s 
petition, No. 13-1148.  RMFU therefore does not address the 
mootness argument here.  Nonetheless, CARB’s differing 
approaches to crude oil and ethanol are telling, for they vividly 
illustrate the rank discrimination in the LCFS.  As discussed in 
RMFU’s petition, the LCFS assigns individualized carbon 
intensity scores to ethanol by sorting ethanol into “pathways” 
that facially discriminate against ethanol produced in the 
Midwest.  RMFU Pet. (No. 13-1148) at 3-9.  By contrast, the 
LCFS assigned an average default carbon intensity score to 
most gasoline, rather than give an actual score based on where 
and how it was made.  That gives California-produced 
petroleum a carbon intensity score that is in fact lower than its 
calculated carbon intensity.  ER4:789-90, ER15:3607-08.  This 
creates a glaring inconsistency in the LCFS.  What CARB’s 
different approaches to ethanol and gasoline have in common is 
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CONCLUSION 

For the foregoing reasons, the Court should deny 
CARB’s Conditional Cross-Petition. 
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that they both favor California producers to the detriment of 
out-of-state producers.  Notably, CARB only amended the crude 
oil provisions in the face of the present litigation. 


