
 
April 29, 2014 

Via electronic filing 
 
Elisabeth A. Shumaker 
Clerk of the Court 
United States Court of Appeals for the Tenth Circuit 
Byron White United States Courthouse 
1823 Stout Street 
Denver, Colorado 80257 
 

Re:  Bishop v. Smith, Nos. 14-5003, 14-5006, Federal Rule of Appellate Procedure 
28(j) Citation of Supplemental Authority, Schuette v. Coalition to Defend 
Affirmative Action, No. 12-682 (U.S. April 22, 2014), slip opinion attached 

 
Dear Ms. Shumaker: 
 
 In Schuette, the Supreme Court upheld a Michigan constitutional amendment prohibiting 
the State from engaging in preferential race-based treatment. Schuette supports Smith’s argument 
that the People should be free to decide difficult policy questions through the political process. 
See Aplt.Br.1-4, 28-31, 67-69. 
 

The plurality opinion, authored by Justice Kennedy, stressed the People’s right to 
“shap[e] the destiny of their own times” on sensitive policy matters. SlipOp.15. “[F]reedom does 
not stop with individual rights. Our constitutional system embraces, too, the right of citizens to 
debate so they can learn and decide and then, through the political process, act in concert to try to 
shape the course of their own times[.]” SlipOp.15-16. 
 
 That a particular question of public policy is “sensitive,” “complex,” “delicate,” “arcane,” 
“difficult,” “divisive,” or “profound” does not disable the People from “prudently” addressing it. 
SlipOp.16, 18. Concluding otherwise would impermissibly restrict “the exercise of a 
fundamental right held not just by one person but by all in common”—namely, “the right to 
speak and debate and learn and then, as a matter of political will, to act through a lawful electoral 
process.” SlipOp.16. Thus, when the People are faced with complex and divisive issues, “courts 
may not disempower the voters from choosing which path to follow.” SlipOp.13. 
 
 Removing profound policy questions from the People would not only have “serious First 
Amendment implications,” it would also be “inconsistent with the underlying premises of a 
responsible, functioning democracy.” SlipOp.16. Indeed, “[i]t is demeaning to the democratic 
process to presume that the voters are not capable of deciding an issue of this sensitivity on 
decent and rational grounds.” SlipOp.17. What is more, a judicial decision overturning a voter-
enacted measure that remains the subject of public discussion “in essence would announce a 
finding that the past 15 years of state public debate on th[e] issue have been improper.” 
SlipOp.14. 
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 Finally, the Court “assume[d]” the voters’ concerns about the adverse consequences that 
might result from failing to enact the challenged law. SlipOp.18. And the Court acknowledged 
that “[w]hether those adverse results would follow is, and should be, the subject of [political] 
debate.” SlipOp.18. 
 
 

Respectfully submitted,  
s/ Byron J. Babione 

 Byron J. Babione 
David Austin R. Nimocks 
James A. Campbell 
Alliance Defending Freedom 
15100 N. 90th Street 
Scottsdale, AZ 85260 
(480) 444-0020 (t); (480) 444-0028 (f) 
bbabione@alliancedefendingfreedom.org 
 
John David Luton 
Assistant District Attorney 
District Attorney’s Office (Tulsa) 
500 South Denver Ave., Suite 900 
Tulsa, OK 74103 
(918) 596-4814 (t); (918) 596-4804 (f) 
jluton@tulsacounty.org 
 
Attorneys for Sally Howe Smith 
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CERTIFICATE OF DIGITAL SUBMISSION 

I hereby certify (1) that all the required privacy redactions have been made as required by 
Tenth Circuit Rule 25.5, (2) that the submitted hard copies, if any, are an exact copy of the ECF 
submission, and (3) that the digital submissions have been scanned for viruses with the most 
recent version of a commercial virus scanning program, Sophos Endpoint Security and Control, 
Version 10.3, and are free of viruses according to that program. 
 
Date: April 29, 2014 s/ Byron J. Babione 
 Byron J. Babione 

 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on April 29, 2014, a true and accurate copy of this letter was 
electronically filed with the Court using the CM/ECF system, which will send notification of 
such filing to the following: 
 
Don Gardner Holladay 
dholladay@holladaychilton.com 
 
James Edward Warner, III 
jwarner@holladaychilton.com 
 
Joseph Thai 
thai@post.harvard.edu 
 
Attorneys for Plaintiffs  

 

 

 
Date: April 29, 2014 s/ Byron J. Babione 
 Byron J. Babione 
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