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INTRODUCTION 

The gendered view of marriage has prevailed throughout recorded history in 

virtually all societies. Its principal public purpose is to channel potentially 

procreative sexual relationships into stable unions for the sake of responsibly 

producing and raising the next generation. Virginia has chosen to reaffirm man-

woman marriage for this and other legitimate reasons. The rationality of that 

decision is unimpeachable.  

But Plaintiffs and their allies disagree. They deride the gendered view of 

marriage, deny its enduring purpose, and proffer a genderless, adult-centered 

conception as a replacement. According to Plaintiffs, the government recognizes 

marriage to confer “societal acceptance[] and cultural status” on adult relations 

rooted in “love.” Pls.Br.3. But this view elevates the adult desire for social 

endorsement over the abiding connection between marriage and procreation, and if 

universally mandated, will change marriage forever.  

Faced with the potential adverse consequences of such a momentous change, 

Virginians and the People in 33 other States have decided to retain the man-woman 

marriage institution, because they believe it best serves their communities and their 

children. This Court should decline the invitation to repudiate this considered 

decision and instead leave these foundational domestic-relations questions where 

they belong—with the People. See Schuette v. Coal. to Defend Affirmative Action, 
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No. 12-682, --- S. Ct. ---, 2014 WL 1577512, at *17 (Apr. 22, 2014) (“Democracy 

does not presume that some subjects are either too divisive or too profound for 

public debate.”). 

ARGUMENT 

I. Baker Forecloses Plaintiffs’ Claims. 

In Baker v. Nelson, the Supreme Court dismissed the precise legal claims 

presented in this case, and that disposition should control here. See 409 U.S. 810 

(1972); Jurisdictional Statement at 3, Baker v. Nelson, 409 U.S. 810 (1972) (No. 

71-1027).1 Subsequent doctrinal developments have not “nullified Baker’s 

precedential force,” Pls.Br.24, because such developments do not permit a lower 

court to ignore directly-on-point Supreme Court precedent. This is true regardless 

of whether that precedent issues following full briefing and argument, see 

Rodriguez de Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989), or 

whether it is a summary disposition. See Tully v. Griffin, Inc., 429 U.S. 68, 74 

(1976) (stating that a summary disposition remains “a controlling precedent, unless 

and until re-examined by th[e] [Supreme] Court”).  

 Resisting these established principles, Plaintiffs mistakenly rely on Hicks v. 

Miranda, 422 U.S. 332 (1975), but that case, while referencing doctrinal 

                                           
1Notwithstanding Plaintiffs’ arguments, allegations of sex discrimination and 
sexual-orientation discrimination were raised in Baker. See Jurisdictional 
Statement at 10 (“Because of [this] abiding prejudice [against homosexuals], 
appellants are being deprived of a basic right—the right to marry.”). 
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developments in passing, established that lower courts must adhere to the Supreme 

Court’s summary dispositions “until such time as the Court informs (them) that 

(they) are not” bound by them. Id. at 344-45.2 Moreover, any reliance on Illinois 

State Board of Elections v. Socialist Workers Party, 440 U.S. 173, 180-81 (1979), 

see HarrisBr.57-58, is similarly unavailing, as that case examined a summary 

decision’s “precedential value” in the Supreme Court (not over lower courts). 

Finally, even if lower courts were free to assess whether doctrinal developments 

have released them from directly-on-point Supreme Court precedent, none of the 

alleged developments identified by Plaintiffs and their allies have displaced 

Baker’s controlling force. See McQuiggBr.17-18; WestVirginiaBr.4-12. 

II. The Fourteenth Amendment Does Not Forbid the Domestic-Relations 
Policy Reflected in Virginia’s Marriage Laws. 

A. The Public Purpose of the Gendered-Marriage Institution Is to 
Channel the Presumptive Procreative Potential of Man-Woman 
Couples into Committed Unions.  

Marriage’s public purpose is well supported by law, history, and the work of 

scholars in all relevant fields. The concerted efforts of Plaintiffs and their allies to 

cast doubt on that purpose do nothing to erode its continuing vitality. See, e.g., 

Pls.Br.3; HarrisBr.2; RaineyBr.42-43. The Supreme Court, after all, has repeatedly 

                                           
2Dorsey v. Solomon, 604 F.2d 271, 274-75 (4th Cir. 1979), see Pls.Br.25, does not 
license this Court to ignore directly-on-point precedent, because the Supreme 
Court has not issued a “subsequent, reasoned opinion . . . [that] is better authority 
than” Baker. 
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recognized that marriage is “fundamental to the very existence and survival of the 

[human] race.” Zablocki v. Redhail, 434 U.S. 374, 384 (1978) (quotation marks 

omitted). And it has observed that without marriage “there would be n[o] 

civilization.” Maynard v. Hill, 125 U.S. 190, 211 (1888). These statements, and 

others by the Supreme Court, unquestionably reflect marriage’s procreative and 

childrearing purposes. See AlvaréBr.11-17.  

But the Supreme Court is far from alone in recognizing marriage’s 

animating social purpose. The Eighth Circuit, for instance, has acknowledged that 

“the expressed intent of traditional marriage laws” is “to encourage heterosexual 

couples to bear and raise children in committed marriage relationships.” Citizens 

for Equal Prot. v. Bruning, 455 F.3d 859, 868 (8th Cir. 2006). And “a host of 

[other] judicial decisions” have also recognized “the government interest in 

‘steering procreation into marriage,’” concluding that “laws defining marriage as 

the union of one man and one woman . . . are rationally related to” that interest. Id. 

at 867; see also McQuiggBr.44 (citing ten additional cases); IndianaBr.23-24 

(citing fifteen total cases). In addition, the various States supporting the 

constitutionality of Virginia’s Marriage Laws confirm that “[c]ivil marriage 

recognition arises from the need to protect the only procreative sexual relationship 

that exists[.]” IndianaBr.17-19 (joined by thirteen States).  
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Moreover, the Virginia Supreme Court has confirmed that marriage is 

inextricably bound up with procreation and childrearing. See Alexander v. 

Kuykendall, 63 S.E.2d 746, 748 (Va. 1951) (noting that the purposes of marriage 

include “establishing a family, the continuance of the race, the propagation of 

children, and the general good of society”). And many facets of Virginia law 

discussed in McQuigg’s opening brief, such as the presumption of paternity and 

the grounds for annulment, demonstrate marriage’s close connection to 

procreation. See McQuiggBr.21-22.  

Furthermore, because marriage is a social institution that transcends legal 

regulation, it is appropriate to look beyond the law when assessing its public 

purposes. See McQuiggBr.47-48. Peering through that lens reveals many eminent 

anthropologists, sociologists, jurists, philosophers, and historians who recognize 

marriage’s enduring purpose of “encouraging the potentially procreative 

relationships of men and women to take place in a setting where the children who 

are a frequent and common result have the opportunity to know and be reared by 

[their] mother and father.” ScholarsofHistoryBr.4-19; see also McQuiggBr.18-23.3 

                                           
3Even if no authority supported this enduring purpose of marriage, it would matter 
not to this Court’s analysis, for rational-basis review asks “whether there is any 
conceivable rational basis justifying [a challenged] distinction,” FCC v. Beach 
Commc’ns, Inc., 508 U.S. 307, 309 (1993) (emphasis added), and Plaintiffs have 
the burden “to negative every conceivable basis which might support it.” Id. at 315 
(quotation marks omitted; emphasis added). 
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 Ignoring these authorities, Plaintiffs identify the purpose of marriage as 

conferring “societal acceptance[] and cultural status” on loving adult relationships. 

Pls.Br.3. But this argument confuses the public with the private purposes for 

marriage. The Commonwealth has no interest in licensing adults’ love, and it 

neither recognizes nor regulates marriage to confer “respect” or “dignity,” Pls.Br.5, 

on its citizens.  

Plaintiffs’ alternative conception of marriage, moreover, cannot explain why 

the institution is a ubiquitous, cross-cultural feature of the human experience, or 

why marriage is, as the Supreme Court has repeatedly emphasized, “fundamental 

to our very existence and survival.” Zablocki, 434 U.S. at 383 (quotation marks 

omitted); accord Loving v. Virginia, 388 U.S. 1, 12 (1967). What is more, 

Plaintiffs’ understanding of marriage cannot rationally resist further alterations to 

the definition of this vital social institution. See McQuiggBr.57; IndianaBr.30-33. 

Unable to posit a coherent view of marriage, Plaintiffs distort marriage’s 

procreative and childrearing purposes by suggesting that McQuigg has argued that 

marriage is a mandate “to beget children.” Pls.Br.46. But as McQuigg has already 

explained, society’s interest in marriage is not to ensure that all people who marry 

will have children. McQuiggBr.45-46. Instead, it is to channel the presumptive 

procreative potential of man-woman relationships into enduring marital unions so 

Appeal: 14-1167      Doc: 213            Filed: 04/30/2014      Pg: 15 of 42



7 
 

that if any children are born, they are more likely to be raised in stable family units 

by both their biological mothers and fathers. Id.  

B. Virginia’s Marriage Laws Satisfy Rational-Basis Review. 

Virginia’s Marriage Laws distinguish between man-woman couples and 

same-sex couples because of an undeniable biological difference between  

them—namely, the natural capacity to create children. Lacking this capacity, same-

sex couples neither advance nor threaten society’s procreative and childrearing 

interests in marriage in the same manner, or to the same degree, that sexual 

relationships between men and women do. McQuiggBr.41-44. The classification at 

issue therefore satisfies rational-basis review.  

 Plaintiffs nevertheless insist that the Commonwealth must show that 

“prohibiting gay men and lesbians from marrying will increase ‘responsible 

procreation’ among heterosexuals.” Pls.Br.42-43. Yet Appellant McQuigg and her 

amici have already demonstrated at length that this is not the appropriate inquiry. 

McQuiggBr.41-42; IndianaBr.27-30; FamilyResearchCouncilBr.20-23. This Court 

need only assess whether including same-sex couples in marriage would further the 

State’s interests in providing stability to the types of relationships that result in 

unplanned pregnancies and that provide children with both their biological mother 

and father. Because redefining marriage to include same-sex couples plainly would 

not further those interests, Virginia’s Marriage Laws satisfy rational-basis review.  
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Plaintiffs also attempt to posit themselves as similarly situated to man-

woman couples for the purposes of marriage, declaring that they “also procreate.” 

Pls.Br.48. But, of course, when a same-sex couple brings a child into their 

relationship, they do so only as a result of planning and deliberate action (which 

still must involve a person of the opposite sex at some level), whereas man-woman 

couples often without forethought produce children as a natural byproduct of their 

relationship. Moreover, although man-woman couples can provide a child with 

both of her biological parents, same-sex couples necessarily cannot. Therefore, in 

light of the Commonwealth’s purpose for marriage, it cannot be said that same-sex 

couples are similarly situated to man-woman couples.  

Plaintiffs additionally argue that the line drawn by Virginia’s Marriage Laws 

is “woefully underinclusive,” Pls.Br.47 (quoting Republican Party of Minn. v. 

White, 536 U.S. 765, 780 (2002)), because the Commonwealth does not “reserve 

marriage for couples who can procreate or raise children.” Id. But Plaintiffs do not 

dispute that same-sex couples are categorically infertile, that sexual relationships 

between a man and a woman presumptively have the natural capacity to produce 

children, or that the vast majority of man-woman couples do in fact produce 

children. See McQuiggBr.45-46; Anjani Chandra et al., Fertility, Family Planning, 

and Reproductive Health of U.S. Women: Data from the 2002 National Survey of 

Family Growth, National Center for Health Statistics, Vital Health Statistics Ser. 
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23, No. 25 (2005), available at http://www.cdc.gov/nchs/data/series/sr_23/ 

sr23_025.pdf (showing on Table 69 that 6,925 of 7,740—nearly 90%—of married 

women between the ages of 40 and 44 have given birth). Those undisputed facts 

alone satisfy rational-basis review because even if a classification “is to some 

extent both underinclusive and overinclusive, . . . it is nevertheless the rule  

that . . . perfection is by no means required.” Vance v. Bradley, 440 U.S. 93, 108 

(1979) (quotation marks omitted).  

Those facts also establish that Virginia’s Marriage Laws survive heightened 

scrutiny because, as the Supreme Court has recognized, even under a more 

searching form of review, it is not necessary that the law “under  

consideration . . . be capable of achieving its ultimate objective in every instance.” 

Nguyen v. INS, 533 U.S. 53, 70 (2001); see also Metro Broad., Inc. v. FCC, 497 

U.S. 547, 579, 582-83 (1990) (noting even under heightened scrutiny, that a 

classification need not be accurate “in every case” so long as “in the aggregate” it 

advances the underlying objective), overruled on other grounds, Adarand 

Constructors, Inc. v. Pena, 515 U.S. 200 (1995); Michael M. v. Super. Ct. of 

Sonoma Cnty., 450 U.S. 464, 475 (1981) (plurality opinion) (rejecting as 

“ludicrous” the argument that a law criminalizing statutory rape to prevent teenage 

pregnancy was “impermissibly overbroad because it makes unlawful sexual 
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intercourse with prepubescent females, who are, by definition, incapable of 

becoming pregnant”). 

Moreover, given that marriage is a social institution, every marriage between 

a man and a woman—regardless of the participants’ reproductive intentions, 

abilities, or outcomes—strengthens the man-woman marriage institution, expands 

its social influence, and enhances the messages it communicates to the public. See 

John R. Searle, The Construction of Social Reality 57 (1995) (“Cars and shirts 

wear out as we use them but constant use renews and strengthens institutions such 

as marriage”). In contrast, legally redefining marriage would communicate 

messages (e.g., that marriage has no intrinsic connection to procreation, that there 

is nothing particularly valuable about a child being raised by her own mother and 

father, and that an emotional or romantic connection is the defining characteristic 

of marriage) that directly undermine the interests that the State seeks to further. See 

McQuiggBr.53-57; GeorgeBr.28. Hence, the line drawn by Virginia’s Marriage 

Laws is not just rational, but carefully tailored to the Commonwealth’s compelling 

purposes. 

Finally, “a common characteristic shared by beneficiaries and 

nonbeneficiaries alike, is not sufficient to invalidate a [law] when other 

characteristics peculiar to only one group rationally explain the [law’s] different 

treatment of the two groups.” Johnson v. Robison, 415 U.S. 361, 378 (1974). 
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Therefore, Plaintiffs cannot prevail even if there are other purposes for marriage 

besides steering the presumptive procreative potential of man-woman couples into 

committed unions, and even if same-sex couples are similarly situated to man-

woman couples for some of those purposes. 

C. Redefining Marriage Presents a Substantial Risk of Negatively 
Affecting Children and Society. 

 Plaintiffs insist that, no matter the standard of review, the government must 

demonstrate that excluding same-sex couples furthers the State’s purpose for 

marriage by, for example, preventing adverse consequences that might accompany 

marriage’s redefinition. Pls.Br.47. Even though such a showing is not required 

here, McQuigg and her amici have amply demonstrated that redefining marriage 

presents a substantial risk of negatively affecting children and society by hindering 

the institution’s ability to further the vital procreative and childrearing interests it 

has always advanced. See, e.g., McQuiggBr.46-60; GeorgeBr.14-24; 

HawkinsBr.16-28.4 

 The anticipated adverse social consequences would result, in large part, from 

the various messages the Commonwealth would communicate through a 

genderless-marriage regime. Those messages would include, to name but a few, 

that procreation is not intrinsically connected to marriage, McQuiggBr.53-54, that 

                                           
4“Whether those adverse results would follow is, and should be, the subject of 
[political] debate.” Schuette, 2014 WL 1577512 at *17. 
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there is nothing particularly valuable about a child being raised by his or her own 

mother and father, McQuiggBr.55-56, and that an emotional or romantic 

connection is the defining feature of marriage. McQuiggBr.57. Given that these 

messages are diametrically opposed to the interests that the Commonwealth seeks 

to achieve through its regulation of marriage, it is logical for Virginia to forecast 

that genderless marriage will produce a new set of marital norms that contribute to 

adverse social consequences. See McQuiggBr.53-58; GeorgeBr.14-24; 

HawkinsBr.16-28.5  

 It is thus irrelevant whether same-sex couples are “as capable as other 

couples of raising well-adjusted children.” Aplt.App.376; see also Pls.Br.50 

(disputing that married biological parents provide the optimal childrearing 

environment).6 This is because the messages communicated by a genderless-

marriage regime would likely result, over time, in fewer man-woman couples 

marrying when they have or raise children, and fewer man-woman couples 

                                           
5Even Plaintiffs’ own amici acknowledge the teaching function of marriage laws, 
admitting that marriage, as a “complex institution,” “conveys meanings and 
consequences” to the public, see HistoriansofMarriageBr.3, and that marriage 
plays “a critical ‘signaling’ role” that “establishes norms for how . . . married 
individuals conduct themselves.” BayAreaLawyersBr.8. 
6 Plaintiffs’ parenting claims are subject to serious dispute. See Lofton v. Sec’y of 
Dep’t of Children & Family Servs., 358 F.3d 804, 825 (11th Cir. 2004) (discussing 
the significant flaws in the studies that claim there is no difference between 
children raised by married biological parents and same-sex couples); 
SocialScienceProfessorsBr.2-3 (concluding that “the ideal environment for raising 
children is a stable biological mother and father”). 
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remaining married throughout their children’s upbringing. See McQuiggBr.53-58; 

GeorgeBr.14-20; HawkinsBr.16-28. The Commonwealth’s interest in avoiding 

these broken homes and the resulting instability illustrates that retaining the man-

woman marriage institution is sound and constitutional social policy even if 

Plaintiffs’ claims about the relative quality of same-sex parenting are true.  

D. Plaintiffs Have Not Shown That Heightened Scrutiny Applies. 

1. Heightened Scrutiny is Not Called for by Romer, Lawrence, 
or Windsor, and None of These Cases Compels the 
Conclusion that Virginia’s Marriage Laws are 
Unconstitutional. 

 Plaintiffs, the Harris Intervenors, and Rainey all rely on Romer v. Evans, 517 

U.S. 620 (1996), Lawrence v. Texas, 539 U.S. 558 (2003), and United States v. 

Windsor, 133 S. Ct. 2675 (2013), in their quest to invoke heightened scrutiny or 

otherwise invalidate Virginia’s Marriage Laws. See Pls.Br.33-34; HarrisBr.52-53; 

RaineyBr.49. They, however, are all mistaken—nothing in those cases either calls 

for heightened scrutiny or establishes that Virginia’s Marriage Laws are 

constitutionally infirm. 

 In Romer, the Supreme Court, applying rational-basis review, struck down a 

Colorado constitutional amendment that imposed a “[s]weeping” and 

“unprecedented” political disability on homosexuals as a class. Romer, 517 U.S. at 

627, 631, 633. Nothing of the kind presents itself here. Virginia’s Marriage Laws 

are particularly focused on affirming gendered marriage, and in no way deny 
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“protection across the board” to a “single named group.” Id. at 632-33. Moreover, 

while the amendment in Romer was bereft of any conceivable legitimate state 

interest and thus was found to result from “a bare desire to harm a politically 

unpopular group,” id. at 634, Virginia’s Marriage Laws proceed not from animus 

but from society’s vital interests in the uniquely procreative nature of man-woman 

relationships, see McQuiggBr.18-23, are supported by myriad legitimate—indeed 

compelling—reasons, see McQuiggBr. at 34-41, and are deeply rooted in the 

Commonwealth’s and the Nation’s history. McQuiggBr.5-9. Romer therefore does 

not support Plaintiffs here. 

 Nor does Lawrence, where the Supreme Court struck down, under rational-

basis review, a Texas statute that punished as a crime “the most private human 

conduct, sexual behavior, and in the most private of places, the home,” and that 

sought “to control a personal relationship . . . within the liberty of persons to 

choose without being punished as criminals.” 539 U.S. at 567. The Court expressly 

distinguished that case from this one when it observed that the issue presented 

there did “not involve whether the government must give formal recognition to any 

relationship that homosexual persons seek to enter.” Id. at 578; see also Hernandez 

v. Robles, 855 N.E.2d 1, 10 (N.Y. 2006) (“Plaintiffs here do not, as the petitioners 

in Lawrence did, seek protection against state intrusion on intimate, private 

activity. They seek from the courts access to a state-conferred benefit that the 
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Legislature has rationally limited to opposite-sex couples.”). By merely reaffirming 

man-woman marriage, Virginians have not interfered with, let alone criminalized, 

any private behavior or personal relationship. Rather, they have simply reserved a 

special form of recognition and support to those relationships that uniquely further 

vital social interests. The Supreme Court has repeatedly affirmed this “basic 

difference between direct state interference with a protected activity and state 

encouragement of an alternative activity.” Maher v. Roe, 432 U.S. 464, 475 

(1977); see also Christian Legal Soc’y v. Martinez, 130 S. Ct. 2971, 2989 n.17 

(2010) (emphasizing “the distinction between state prohibition and state support”). 

Finally, Plaintiffs’ reliance on Windsor is also unavailing. There, the 

Supreme Court reviewed a Second Circuit decision that expressly adopted 

heightened scrutiny. See Windsor v. United States, 699 F.3d 169, 185 (2d Cir. 

2012), aff’d, 133 S. Ct. 2675 (2013). And although the parties urging affirmance 

pressed the Court to embrace that standard, see Brief on the Merits for Respondent 

at 17-32, United States v. Windsor, 133 S. Ct. 2675 (2013) (No. 12-307); Brief for 

the United States on the Merits Question at 18-36, United States v. Windsor, 133 S. 

Ct. 2675 (2013) (No. 12-307), nowhere did the Court adopt it.  

Plaintiffs, undeterred, suggest that Windsor’s analysis “comports with 

heightened scrutiny” because the Court did not “defer to the rationales that 

DOMA’s proponents advanced to justify the law.” Pls.Br.34. But as Windsor itself 
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recognized, the federal government has “no authority . . . on the subject of 

marriage,” 133 S. Ct. at 2691 (quotation marks omitted), and thus when Congress 

raised those marriage-related interests, they were not legitimate because they fell 

outside Congress’s authority, and did not need to be considered.  

Notably, Windsor makes clear that it is “[d]iscrimination[] of an unusual 

character,” not any law that might disparately impact same-sex couples, that 

“require[s] careful consideration.” Id. at 2693 (quotations omitted). The Windsor 

Court discerned unusualness because the federal government “depart[ed] from [its] 

history and tradition of reliance on state law to define marriage.” Id. at 2692. Here, 

however, Virginia’s Marriage Laws do not depart from settled legal tradition or the 

Commonwealth’s history; those laws merely reaffirm the understanding of 

marriage that has always prevailed in the Commonwealth. McQuiggBr.25-26. By 

its own terms, then, Windsor does not call for heightened scrutiny here.7 Nor does 

Windsor’s analysis—which the Court expressly confined to the peculiar situation 

                                           
7That Windsor premised its “careful consideration” analysis on the federal 
government’s unusual “depart[ure] from [its] history and tradition of reliance on 
state law to define marriage,” 133 S. Ct. at 2692, demonstrates that the categorical 
rule adopted by the Ninth Circuit in SmithKline Beecham Corp. v. Abbott 
Laboratories, 740 F.3d 471, 483 (9th Cir. 2014), is unsupportable. Evincing that 
court’s own doubts about SmithKline’s analysis, on March 27, 2014, the Ninth 
Circuit sua sponte called for briefing on “whether the case should be reheard en 
banc.” Order, SmithKline Beecham Corp. v. Abbott Labs., Nos. 11-17357 & 11-
17373 (9th Cir. Mar. 27, 2014). Plaintiffs and their allies’ urging of this Court to 
adopt the reasoning of SmithKline should therefore be rejected. See Pls.Br.34; 
HarrisBr.21; RaineyBr.26. 
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where the federal government declined to recognize “same-sex marriages made 

lawful by the State,” id. at 2695-96—otherwise condemn Virginia’s right to 

maintain its chosen definition of marriage. 

2. Plaintiffs’ Claims Do Not Implicate a Fundamental Right. 

The fundamental right to marry—that is, the right to enter the relationship of 

husband and wife—is not at issue in this case. Controlling Supreme Court 

precedent and persuasive authority from the overwhelming majority of appellate 

courts to adjudicate this issue confirm this. See McQuiggBr.29-32.  

Plaintiffs seek to evade the strictures of Washington v. Glucksberg, 521 U.S. 

702 (1997), by sheer ipse dixit, arguing that “[b]ecause it is undisputed that 

marriage is a fundamental right, the analysis set forth” in Glucksberg is 

“inapplicable” here. Pls.Br.27n.1; see also RaineyBr.24. But this unsupported 

argument will not do, for Glucksberg’s careful-description command ensures that 

litigants may not establish a novel right as fundamental on their mere  

say-so, by presenting that right in the garb of an old one. Such self-executing 

averments, if permissible, would eviscerate Glucksberg’s unmistakable intent to 

establish objective measures—namely, “[o]ur Nation’s history, legal traditions, and 

practices”—as the “crucial guideposts for responsible decisionmaking” in this area. 

521 U.S. at 721 (quotation marks omitted). And it would enable litigants, simply 

by invoking the name of an established fundamental right, to “expand the concept 
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of substantive due process” and thereby place important social “matter[s] outside 

the arena of public debate and legislative action.” Id. at 720; see generally 

VirginiaCatholicConferenceBr.12-18; InstituteForMarriageandPublicPolicyBr.12-

29. 

The principles of Glucksberg, properly applied, unequivocally reveal that 

what plaintiffs seek here is a new right—the right to marry a person of the same 

sex. But novel ideas do not create or otherwise form the basis of a fundamental 

constitutional right. See Reno v. Flores, 507 U.S. 292, 303 (1993) (“The mere 

novelty of such a claim is reason enough to doubt that ‘substantive due process’ 

sustains it”). Accordingly, this issue belongs in the “arena of public debate and 

legislative action.” Glucksberg, 521 U.S. at 720.  

Yet Plaintiffs and their allies press on, arguing that because the Supreme 

Court has not specifically characterized the fundamental right to marry to account 

for the particularized circumstances of its prior cases (by, for example, speaking of 

a “right to interracial marriage” in Loving, or a “right to inmate marriage” in 

Turner v. Safley, 482 U.S. 78 (1987)), that right must now encompass marriage 

between two people of the same sex. Pls.Br.29; HarrisBr.15; RaineyBr.24. But this 

argument ignores that the right to marry, like all fundamental rights recognized by 

the Supreme Court, has objective meaning and contours. Indeed, the only 

recognized definition of marriage from the founding of our county until a decade 
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ago was the union of a man and a woman. See, e.g., 2 Noah Webster, An American 

Dictionary of the English Language (1st ed. 1828) (defining marriage as the “union 

of a man and woman”); Black’s Law Dictionary 992 (8th ed. 2004) (defining 

marriage as “[t]he legal union of a couple as husband and wife”); United States v. 

Windsor, 133 S. Ct. 2675, 2689 (2013) (noting the novelty of same-sex marriage). 

Yet Plaintiffs here seek not to partake in, but to redefine, the deeply rooted 

constitutional right to marry. This Court should reject that attempt. 

Plaintiffs’ efforts to compare this case to Loving also must fail. See 

Pls.Br.30-31; RaineyBr.20-21. The man-woman core of marriage has historically 

been its defining characteristic, while racial restrictions were never understood to 

be definitional.8 Moreover, man-woman marriage, which is firmly rooted in the 

common law, universally prevailed in our country until a decade ago, while anti-

miscegenation laws were unknown at common law, in 6 of the 13 colonies, and in 

many other States. See Irving G. Tragen, Comment, Statutory Prohibitions against 

Interracial Marriage, 32 Cal. L. Rev. 269, 269 & n.2 (1944) (“[A]t common law 

                                           
8Even Jonathan Rauch, a prominent supporter of genderless marriage, concedes 
this. See Jonathan Rauch, Opposing Gay Marriage Doesn’t Make You a Crypto-
Racist, The Daily Beast, Apr. 24, 2014, available at http://www.thedailybeast.com/ 
articles/2014/04/24/opposing-gay-marriage-doesn-t-make-you-a-crypto-racist.html 
(“People have married across racial (and ethnic, tribal, and religious) lines for  
eons . . . . Assuredly, racist norms have been imposed upon marriage in many 
times and places, but as an extraneous limitation. Everyone understood that people 
of different races could intermarry, in principle. Indeed, that was exactly why 
racists wanted to stop it . . . . In both intent and application, the anti-miscegenation 
laws were about race, not marriage.”). 
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there was no ban on interracial marriage.”); Lynn D. Wardle & Lincoln C. 

Oliphant, In Praise of Loving: Reflections on the ‘Loving Analogy’ for Same-Sex 

Marriage, 51 How. L.J. 117, 180-81 (2007) (providing a state-by-state description 

of miscegenation laws); see also ScholarsofHistoryBr.19-21; 

VirginiaCatholicConferenceBr.15-17. Finally, while the man-woman definition of 

marriage is inescapably connected to the institution’s central purpose of steering 

potentially procreative relationships into committed unions, miscegenation laws 

were at war with that purpose. Prohibitions on interracial marriages necessarily 

decreased the likelihood that children of mixed-race couples would be born to and 

raised by their biological mother and father in stable and enduring family units. 

3. The Marriage Amendment Does Not Impermissibly 
Discriminate on the Basis of Sex. 

 The Supreme Court’s sex-discrimination equal-protection cases have never 

strayed from the baseline rule that a law does not impermissibly discriminate on 

the basis of sex unless it subjects men as a class, or women as a class, to disparate 

treatment.9 Indeed, the laws that the Supreme Court has invalidated because of 

impermissible sex-based classifications “have all treated men and women 

differently.” Smelt v. Cnty. of Orange, 374 F. Supp. 2d 861, 876-77 (C.D. Cal. 

2005) (collecting Supreme Court cases); see, e.g., United States v. Virginia, 518 

                                           
9 Plaintiffs could assert a sex-discrimination claim if a man were permitted to 
marry another man, but a woman was not permitted to marry another woman (or 
vice versa). But Virginia’s Marriage Laws, of course, make no such distinctions.  
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U.S. 515, 532 (1996) (indicating that the Supreme Court “carefully inspect[s] 

official action that closes a door or denies opportunity to women (or to men)”). 

Because such differential treatment is absent here, Plaintiffs and their allies’ 

efforts, see Pls.Br.38-40; RaineyBr.36-39; HarrisBr.30-32, to predicate heightened 

scrutiny on sex discrimination must fail. Indeed, the vast majority of courts that 

have addressed this sex-discrimination theory have found it wanting. See, e.g., 

Jackson v. Abercrombie, 884 F. Supp. 2d 1065, 1098-99 (D. Haw. 2012); Sevcik v. 

Sandoval, 911 F. Supp. 2d 996, 1004-05 (D. Nev. 2012); In re Marriage Cases, 

183 P.3d 384, 439 (Cal. 2008); Conaway v. Deane, 932 A.2d 571, 598-99 (Md. 

2007); Andersen v. King Cnty., 138 P.3d 963, 988 (Wash. 2006) (en banc plurality 

opinion); Hernandez, 855 N.E.2d at 10-11; Baker v. State, 744 A.2d 864, 880 n.13 

(Vt. 1999); Baker v. Nelson, 191 N.W.2d 185, 187 (Minn. 1971). 

 Moreover, Loving, a race-discrimination case, does not bolster Plaintiffs’ 

sex-discrimination theory. See Pls.Br.39-40. The miscegenation law struck down in 

Loving was a “measure[] designed to maintain White Supremacy.” 388 U.S. at 11. 

The law there was thus crafted precisely to privilege one race over another, 

whereas no such differential purpose or effect is present here with respect to sex. 

And, from a constitutional perspective, distinctions in race are different than 

distinctions in sex. As the Supreme Court has explained: 

[O]ur precedent . . . does not make sex a proscribed classification. 
Supposed inherent differences are no longer accepted as a ground for 
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race or national origin classifications. Physical differences between 
men and women, however, are enduring: The two sexes are not 
fungible; a community made up exclusively of one sex is different 
from a community composed of both. 

 
Virginia, 518 U.S. at 533 (quotation marks, citations, and alterations omitted). 

Thus, acknowledging the real biological distinctions between men and women (or, 

as in this case, between couples comprising one sex, whether men or women, and 

couples comprising both sexes) is not discrimination when both men and women 

have the same benefits and restrictions. 

4. Binding Circuit Precedent Establishes that Sexual-
Orientation-Based Equal-Protection Claims Do Not 
Warrant Heightened Scrutiny. 

Notwithstanding Plaintiffs’ insistence, this Court need not even consider the 

proper standard of review to apply to sexual-orientation-based equal-protection 

claims. Unlike laws that explicitly classify individuals based on sexual orientation, 

Virginia’s Marriage Laws implicate sexual orientation only to the extent that they 

distinguish between same-sex couples and man-woman couples—a distinction that 

reflects biological realities closely related to society’s enduring interest in 

marriage. See McQuiggBr.18-23. To resolve this case, then, this Court need hold 

only that, in the context of marriage laws, the plainly relevant, biologically based 

distinction between same-sex couples and man-woman couples calls for nothing 

more than rational-basis review. See id. at 32-33 (discussing City of Cleburne v. 

Cleburne Living Ctr., Inc., 473 U.S. 432, 441-42 (1985), and Hernandez, 855 
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N.E.2d at 11); Bruning, 455 F.3d at 866-67 (“[R]ational-basis review applies 

‘where individuals in the group affected by a law have distinguishing 

characteristics relevant to interests the State has the authority to implement’” 

(quoting Cleburne, 473 U.S. at 441)).  

Nonetheless, binding case law in this Circuit forecloses heightened scrutiny 

of sexual-orientation-based equal-protection claims. For this Court has already 

held that such claims are subject to rational-basis review, see Veney v. Wyche, 293 

F.3d 726, 732 (4th Cir. 2002) (citing Romer for the proposition that sexual-

orientation-based claims are subject only to rational-basis review); Thomasson v. 

Perry, 80 F.3d 915, 927-28 (4th Cir. 1996), as has nearly every other circuit to 

address this question. See Price-Cornelison v. Brooks, 524 F.3d 1103, 1113 n.9 

(10th Cir. 2008) (collecting cases).  

In addition, the Supreme Court’s suspect-classification jurisprudence 

independently demonstrates that rational-basis review is the proper standard for 

sexual-orientation-based equal-protection claims, because gays and lesbians do not 

satisfy the criteria for treatment as a suspect or quasi-suspect class. See Johnson, 

415 U.S. at 375 n.14 (listing factors such as “an immutable characteristic” and 

“political powerlessness”); Cleburne, 473 U.S. at 441 (noting “relation to the 

individual’s ability to participate in and contribute to society” is a factor).  
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 A group’s political power is central to the analysis. Federal courts began 

applying heightened scrutiny to suspect and quasi-suspect classes because the 

“political processes ordinarily to be relied upon to protect” the group at issue had 

been “curtail[ed].” United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 

(1938); see also Johnson, 415 U.S. at 375 n.14. In assessing political 

powerlessness, the relevant question is whether gays and lesbians are “politically 

powerless in the sense that they have no ability to attract the attention of the 

lawmakers.” Cleburne, 473 U.S. at 445. Here, however, it cannot be seriously 

questioned that gays and lesbians possess abundant political power and 

undoubtedly attract lawmakers’ attention. See ConcernedWomenforAmericaBr.5-

35.10 In 2012, for instance, the citizens in three States—Maine, Maryland, and 

Washington—redefined marriage through a direct vote of a majority of the 

electorate. See Richard Socarides, Obama and Gay Marriage: One Year Later, 

New Yorker, May 6, 2013, available at http://www.newyorker.com/online/blogs/ 

newsdesk/2013/05/obama-and-gay-marriage-one-year-later.html. And even in 

Virginia, gays and lesbians wield such political influence that the Attorney General 

has abandoned his defense of the Commonwealth’s Marriage Laws.  

                                           
10See also Rauch, supra (“[P]olitics and persuasion are working . . . . Gay-rights 
advocates thus do not need or want emergency measures. We need time and voice 
to finish making our case.”). 
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Plaintiffs are also unable to satisfy the immutability requirement. Supreme 

Court case law establishes that an immutable characteristic is one “determined 

solely by the accident of birth.” Frontiero v. Richardson, 411 U.S. 677, 686 

(1973); see also Quiban v. Veterans Admin., 928 F.2d 1154, 1160 n.13 (D.C. Cir. 

1991) (Ginsburg, J.). Yet according to the American Psychiatric Association, 

“there are no replicated scientific studies supporting any specific biological 

etiology for homosexuality.” American Psychiatric Association, LGBT-Sexual 

Orientation, http://psychiatry.org/mental-health/people/lgbt-sexual-orientation (last 

visited Apr. 30, 2014); see also Dr.McHughBr.15-27. Furthermore, sexual 

orientation is a complex and amorphous phenomenon that defies consistent 

definition, and thus it is not a distinguishing characteristic of a discrete group. See 

id. at 3-14. 

Finally, Plaintiffs have not shown that, when considering the 

Commonwealth’s purposes for marriage, same-sex couples contribute to society in 

the same manner that man-woman couples do. As previously explained, see supra 

at 6-8, Virginia’s Marriage Laws are concerned with the unique threats and 

benefits posed by naturally procreative relationships. While man-woman couples 

contribute to and otherwise implicate those societal interests, same-sex couples do 

not. Thus, the general ability of gays and lesbians to contribute to society is 

irrelevant here—what matters is that they do not advance or threaten the 
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procreative and childrearing objectives of marriage in the same manner, or to the 

same degree, that man-woman couples do.   

In light of these factors, it is no wonder that nearly every circuit that has 

addressed this question, including this Court, has held that sexual orientation is not 

a suspect or quasi-suspect classification. See, e.g., Price-Cornelison, 524 F.3d at 

1113 n.9 (citing cases from ten circuits). This nearly uniform circuit consensus is 

consistent with the Supreme Court’s recent decision in Windsor not to adopt the 

Second Circuit’s anomalous conclusion on this issue. 

5. Neither the Purpose Nor Effect of Virginia’s Marriage 
Laws Requires Heightened Scrutiny. 

 The purpose of Virginia’s Marriage Laws, as reflected by their plain 

language and determined by their objective effect, is to preserve the People’s 

authority over the definition of marriage, and to affirm marriage as a man-woman 

institution, with its longstanding public purpose of channeling the presumptive 

procreative potential of man-woman relationships into committed unions for the 

benefit of children and society. See McQuiggBr.5-9. In crafting the Marriage 

Amendment, the General Assembly expressly found that man-woman marriage is 

“the natural and optimal institution for uniting the two sexes in a committed, 

complementary, and conjugal partnership; for begetting posterity; and for 

providing children with the surest opportunity to be raised by their mother and 
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father.” McQuiggBr.Addendum 2 at 4 (reproducing H.J. Res. No. 586 (proposed 

Feb. 8, 2005)).  

 Plaintiffs, however, ignore these clear legislative statements outlining the 

compelling reasons for maintaining the gendered-marriage institution. They claim, 

instead, that scattered comments by individual legislators constitute unequivocal 

“evidence of anti-gay animus underlying the laws’ enactments.” Pls.Br.22. But 

Plaintiffs’ attempt to invalidate Virginia’s Marriage Laws based on a handful of 

individual statements in the public domain is improper, unsound, implausible, and 

unavailing.11  

It is improper because, as the Supreme Court stressed last week in Schuette 

v. Coalition to Defend Affirmative Action, “[i]t is demeaning to the democratic 

process to presume that the voters are not capable of deciding an issue of this 

sensitivity on decent and rational grounds.” 2014 WL 1577512 at *16; see also id. 

at *15 (noting that a decision invalidating a statewide voter-enacted measure would 

restrict “the exercise of a fundamental right held not just by one person but by all 

in common”—namely, “the right to speak and debate and learn and then, as a 

                                           
11Many of the statements that Plaintiffs cite do not advance their argument. For 
instance, some of those statements merely reiterate the legitimate and compelling 
justifications reflected in the legislative record. See, e.g., Statement of Delegate 
Kathy Byron at Aplt.App.156 (“By changing the definition of marriage, the family, 
too, would be redefined”). And other statements that Plaintiffs reference do not 
pertain to marriage whatsoever. Aplt.App.136-37 (discussing political 
disagreements over the propriety of “gay-straight” student clubs in Virginia high 
schools). 
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matter of political will, to act through a lawful electoral process”). It is unsound 

because Plaintiffs’ proposed analysis would incongruously permit courts to uphold 

the marriage law of one State while striking down an identically worded law in 

another State simply because the tenor of the public debate varied between the 

jurisdictions. Cf. Palmer v. Thompson, 403 U.S. 217, 225 (1971) (“If the law is 

struck down for this reason [because of supporters’ motives] . . . , it would 

presumably be valid as soon as the . . . relevant governing body repassed it for 

different reasons.”); see also IndianaBr.14. It is implausible because Plaintiffs’ 

argument rests on the absurd suggestion that a few comments by three legislators 

and the former Attorney General (who is not a legislative official in any event) 

establish the motives of over 140 legislators and 1.3 million voters.12 And it is 

unavailing because “[i]t is a familiar principle of constitutional law that th[e] Court 

will not strike down an otherwise constitutional statute on the basis of an alleged 

                                           
12More fundamentally, attempting to discern the motivations for a voter-enacted 
measure using sources other than the law’s plain language and objective effect is 
futile. Multiple circuits, when analyzing equal-protection claims, have discussed 
the difficulty and impropriety of attempting to decipher what motivated the citizens 
who approved a voter-enacted law. See, e.g., Clarke v. City of Cincinnati, 40 F.3d 
807, 815 (6th Cir. 1994) (stating that one of the reasons to “limit[] a court’s 
examination of the factors motivating the electorate in a referendum election” is 
“the difficulty of ascertaining what motivated the electorate”) (quotations and 
citations omitted); S. Alameda Spanish Speaking Org. v. City of Union City, Cal., 
424 F.2d 291, 295 (9th Cir. 1970) (observing that divining “the true motive” of the 
voters on a topic that implicates “many environmental and social values” would 
require “a probing of the private attitudes of the voters,” which “would entail an 
intolerable invasion of . . . privacy”).  
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illicit legislative motive.” United States v. O’Brien, 391 U.S. 367, 383 (1968); 

accord Michael M., 450 U.S. at 472 n.7 (plurality opinion). 

Likewise, Plaintiffs’ contention that Virginia’s Marriage Laws mirror 

DOMA’s unconstitutional effect is unpersuasive. See Pls.Br.55. Windsor 

consistently tied its analysis of DOMA’s effect to the State’s decision to confer a 

lawful status on same-sex couples and the federal government’s actions in treating 

differently two groups of married couples that the State of New York declared to 

be the same. See, e.g., 133 S. Ct. at 2695-96 (stating that DOMA “single[d] out a 

class of persons deemed by a State entitled to recognition” and then “impose[d] a 

disability on th[at] class by refusing to acknowledge” their married status, a status 

that New York found “dignified and proper”). The Windsor majority at least twice 

stressed that its analysis could not be expanded outside that context. First, it stated 

that “[t]he State’s power in defining the marital relation [wa]s of central relevance 

in th[at] case.” Id. at 2692. Second, it confined its “holding” and “opinion” to the 

unique situation where the federal government declined to recognize “same-sex 

marriages made lawful by the State.” Id. at 2695-96. 

Windsor thus left no doubt that the unconstitutional effect of DOMA was the 

federal government’s creating two classes of married couples within the State of 

New York. Unique and particularized effects occur when the State (the sovereign 

entity with “essential authority to define the marital relation,” id. at 2692) affords a 
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legal status to same-sex couples domiciled within its borders and the federal 

government (a sovereign entity with no “authority . . . on the subject of marriage,” 

id. at 2691 (quotation marks omitted)) discards that legal status. No parallel can be 

drawn to this case, where the Commonwealth, in exercising its sovereign 

prerogative to define marriage, has simply reaffirmed a legitimate classification 

that rationally distinguishes between differently situated groups. Hence, Plaintiffs’ 

argument rests on a reading of Windsor that is utterly divorced from its plain 

language.  

Moreover, rational-basis analysis does not focus on the alleged harms 

identified by the plaintiff group. The Supreme Court has recognized that “even if 

[a] law . . . works to the disadvantage of a particular group,” it “will be sustained” 

if it is rationally related to “a legitimate government interest.” Romer, 517 U.S. at 

632. Equal-protection analysis thus focuses on the rationality of the classification 

rather than the alleged harm experienced by those bringing the lawsuit. Windsor, to 

be sure, discussed DOMA’s adverse effects, but it premised its “careful 

consideration” analysis on its conclusion that the federal government unusually 

“depart[ed] from [its] history and tradition of reliance on state law to define 

marriage.” 133 S. Ct. at 2692. Yet as discussed above, in preserving the man-

woman marriage institution, the People of Virginia have done nothing unusual or 
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departed from history and tradition; thus, the predicate for Windsor’s effects 

analysis is absent here. 

CONCLUSION  

 For the foregoing reasons, this Court should reverse the District Court’s 

decision. 
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