
 

 

 
 
 

April 22, 2014 
 
Via Electronic Case Filing in Case No. 14-1167 
 
Patricia S. Connor, Clerk of the Court 
Lewis F. Powell Jr. United States Courthouse Annex 
1100 East Main Street, Suite 501  
United States Court of Appeals for the Fourth Circuit 
Richmond, VA  23218 
 

Re: Bostic v. Schaefer, 14-1167 (L), 14-1169, 14-1173 
 Notice of Supplemental Authority FRAP 28(j);  
 Fourth Cir. R. 28(e) 
 

Dear Ms. Connor: 
 

Pursuant to FRAP 28(j) and Fourth Circuit Rule 28(e), counsel for the 
Harris Class Intervenors submit the attached decision issued this morning by the 
Supreme Court in Schuette v. Coalition to Defend Affirmative Action, No. 12-682.   

 
The Schuette plurality reaffirmed the core of the “political process” doctrine, 

which stands for “the unremarkable principle that the State may not alter the 
procedures of government to target racial minorities,” and that political 
restructuring violates equal protection where “invidious discrimination would be 
the necessary result of the procedural restructuring.”  Slip op. at 8 (Kennedy); 
accord id. at 17 (describing Reitman v. Mulkey, 387 U.S. 369 (1967), and Hunter v. 
Erickson, 393 U.S. 385 (1969), as cases “in which the political restriction in 
question was designed to be used, or was likely to be used, to encourage infliction 
of injury by reason of race”). 

 
The Schuette plurality essentially determined that Michigan’s constitutional 

amendment prohibiting affirmative action could not trigger the “political process” 
doctrine because it concluded that the denial of affirmative action is not the same 
thing as invidious discrimination against a minority group.  Schuette, slip op. at 17-
18.  In contrast, like the political restructuring at issue in Mulkey and Hunter, 
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Virginia’s constitutional marriage amendment “alter[s] the procedures of 
government to target” a vulnerable minority group in circumstances in which 
“invidious discrimination would be the necessary result of the procedural 
restructuring.”  Id. at 8; cf. United States v. Windsor, 133 S. Ct. 2675, 2693 (2013) 
(“The avowed purpose and practical effect of the law here in question are to 
impose a disadvantage, a separate status, and so a stigma upon” same-sex couples). 
Under the core “political process” doctrine reaffirmed in Schuette, Virginia’s 
constitutional marriage ban still requires heightened scrutiny.  See Harris Class 
Brief 33-34. 

 
Sincerely, 

 
        /s/ 
 

Joshua A. Block 
 
Enclosure 
cc:   All Counsel of Record, via ECF 
 
 
Certificate of Service 
 
I hereby certify that on April 22, 2014, I caused to be electronically filed the 
foregoing letter and attached decision using the CM/ECF System, which will send 
notice of such filing to Counsel of Record.  
 
/s/ 
Joshua A. Block 
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