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PETITIONER’S SUPPLEMENTAL BRIEF 
The United States’ brief confirms that this case 

checks virtually every box for review. The 
government completely agrees that we are “correct 
that the courts of appeals are divided over the ability 
of an ERISA fiduciary to recover overpayments from 
a plan participant” where “the fiduciary has not 
identified a particular fund that is in the plan 
participant’s possession and control.” U.S. Br. 5 
(citation omitted). The government is also 100 
percent certain that we are “correct that the court of 
appeals erred in holding that respondent could 
recover here.” U.S. Br. 5. And, the government does 
not in any way dispute the importance of this issue 
for ERISA players, all of whom deserve certainty 
about what rules govern the ability to recover what 
are termed “disability overpayments” under ERISA 
§ 502(a)(3).  

A major and divisive circuit split; a lower court 
that got it dead wrong; and an issue that affects 
millions would seem to be the perfect recipe for this 
Court’s review. So why does the government 
recommend denying the petition? Because the lower 
court here got it so wrong that the Court might not 
want to wade in. See U.S. Br. 15-20. There is some 
truth to this. The lower court did get it wrong in 
several important ways—by disregarding even the 
most basic lessons of Sereboff, Knudson, and 
McCutchen—in holding that Respondents could 
recover under § 502(a)(3).  

But these errors only strengthen the case for 
review, because—as the government acknowledges—
this case is not an aberration. What the Second 
Circuit did here (improperly construing defective 
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plan language as creating an equitable lien and then 
deciding whether a plan fiduciary could recover 
under § 502(a)(3)) is no different from the other lower 
courts that have tried to address this issue. See U.S. 
Br. 16 n.3 (admitting that all but one of the cases 
responsible for the circuit split involved the same 
erroneous approach). That is why the supposed 
“case-specific” question on which the United States 
rests its denial recommendation—whether the plan 
language, by its terms, establishes an enforceable 
equitable lien by agreement—is really part and 
parcel of the circuit split and question presented. 

Ultimately, the takeaway from the Second 
Circuit’s multiple mistakes in this case isn’t that the 
Court should ignore them; rather, it is that these 
errors are symptomatic of the misguided analytical 
approach that the lower courts have developed when 
addressing claims for disability overpayment. The 
Court should grant the petition to resolve the circuit 
split and guide the lower courts in resolving these 
claims.  
I. As the United States Confirms, the Circuits 

Are Deeply Divided on the First Question 
Presented. 
In the Petition, we explained that, before the 

Second Circuit’s decision here, “six courts of appeal 
had addressed this question and split four to two.” 
Pet. 2. The United States unequivocally agrees. U.S. 
Br. 6-9. The issue of whether an ERISA plan may 
enforce an equitable lien by agreement under 
§ 502(a)(3) of ERISA where the Plan has not 
identified a particular fund in the defendant’s 
possession and control at the time the Plan asserts 
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its lien has caused massive confusion among the 
lower courts.  

As the government’s brief makes clear, the scope 
of the split should be beyond doubt: Five circuits, 
including the Second Circuit here, have held that a 
Plan may enforce an equitable lien against the 
defendant’s general assets regardless of whether the 
fund has been dissipated, whereas two circuits have 
(correctly) held that a Plan may not. U.S. Br. 6-9; 
Pet. 11-13. Compare Cusson v. Liberty Life Assurance 
Co., 592 F.3d 215 (1st Cir. 2010) (plan may collect 
from defendant even though the fund was no longer 
in the defendant’s possession or control), and Pet. 
App. 21 (2d Cir.) (same), and Funk v. CIGNA Grp. 
Ins., 648 F.3d 182 (3d Cir. 2011) (same), and 
Longaberger Co. v. Kolt, 586 F.3d 459 (6th Cir. 2009) 
(same), and Gutta v. Standard Select Trust Ins. 
Plans, 530 F.3d 614 (7th Cir. 2008) (same), with 
Treasurer, Trustees of Drury Indus., Inc. Health Care 
Plan & Trust v. Goding, 692 F.3d 888 (8th Cir. 2012) 
(when the defendant is no longer in possession of a 
fund, a Plan cannot recover on an equitable lien), 
and Bilyeu v. Morgan Stanley Long Term Disability 
Plan, 683 F.3d 1083 (9th Cir. 2012) (same).  

Also now beyond doubt: Respondents’ quibble 
with the extent of the circuit split is unfounded. In 
their opposition, Respondents contended that the 
Ninth Circuit’s decision in Bilyeu was an “outlier” 
and in conflict “with all other circuits that have 
considered the issue.” BIO 11, 17-20, 23. The United 
States has firmly rejected this view. As it explains, 
the Eighth Circuit, like the Ninth Circuit, “held that 
a plan’s attempt to recover benefits sought legal, not 
equitable, relief and thus was not within the scope of 
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relief permitted by ERISA Section 502(a)(3)” where 
the fund is no longer in the possession of the 
defendant. U.S. Br. 8. 
II. As the United States Confirms, the Second 

Circuit Was Wrong on the Merits. 
In their opposition brief, Respondents spent the 

lion’s share of their argument focused on why the 
Second Circuit’s decision was “manifestly correct.” 
BIO 17-18; 24-29. The United States has provided an 
authoritative critique of Respondents’ account. As 
the government explains, a faithful reading and 
application of this Court’s precedents demonstrates 
that “the court of appeals in this case erred in 
concluding that a plan fiduciary can enforce an 
equitable lien regardless of whether the funds at 
issue have been dissipated.” U.S. Br. 9. 

As we did, the government begins with Great-
West Life & Annuity Insurance Co. v. Knudson, 534 
U.S. 204 (2002). In Knudson, the Court explained 
that, in equity, a plaintiff could seek restitution only 
where the money “could clearly be traced to 
particular funds or property in the defendant’s 
possession.” 534 U.S. at 213. The United States sees 
the lesson of this statement the same way we do: 
Because the funds in Knudson “were not in the 
participant’s possession, the Court held that the 
fiduciary sought, ‘in essence, to impose personal 
liability on [the beneficiary] for a contractual 
obligation to pay money—relief that that was not 
typically available in equity,’ and thus not available 
under ERISA Section 502(a)(3).” U.S. Br. 10 (quoting 
Knudson, 534 U.S. at 210). Thus, under Knudson, 
the United States agrees that, where, as here, the 
fund is no longer in the plan participant’s possession, 
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an ERISA plan cannot enforce an equitable lien 
against the participant’s general assets. 

The government’s reading of Sereboff v. Mid 
Atlantic Medical Services, Inc., 547 U.S. 356 (2006) is 
similarly aligned with ours. In the government’s 
view, Sereboff only reinforces the rule that, for a Plan 
to collect on an equitable claim under § 502(a)(3), the 
funds must actually be in the defendant’s possession. 
U.S. Br. 11. In Sereboff, unlike in Knudson, the funds 
sought by the Plan were in the defendants’ 
possession—and that made all the difference. As the 
government explains, under the “[t]he logic of 
Sereboff,” where, as here, “the ‘particular fund’ 
identified by the Plan has been dissipated, the Plan’s 
only choice is to seek recovery from the participant’s 
‘assets generally’” a remedy that constitutes “legal, 
not equitable” relief and thus is unavailable under 
§ 502(a)(3). U.S. Br. 11 (quoting Sereboff, 547 U.S. at 
362-63).  

And the government does not buy Respondents’ 
effort (embraced by the lower court) to flip the 
meaning of Sereboff by focusing on the Court’s later 
comment that the plan’s “inability to satisfy the 
‘strict tracing rules’ for ‘equitable restitution’ is of no 
consequence.” U.S. Br. 14 (quoting Sereboff, 547 U.S. 
at 365). That bit of Sereboff “quite clearly was not 
meant to negate the need to identify a fund to which 
the equitable lien attached,” a fund that must still be 
in the defendant’s possession for the lien to be 
enforceable. U.S. Br. 14. As we (and the United 
States) explained, this Court’s comment about the 
irrelevance of “strict tracing” rules referred only to 
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the requirement that the plaintiff be able to trace the 
funds back to the Plan. Sereboff, 547 U.S. at 364-65.1  
III. The United States’ Reason for Denying 

Review Is Actually a Reason for Granting 
Review. 

The United States’ only reason why this Court 
should decline to resolve this important issue is 
because the Second Circuit below got it really wrong. 
See U.S. Br. 15-20. Looking at Aetna’s plan language 
in this case, the government sees no way that it can 
legitimately “establish[] an equitable lien by 
agreement of the kind this Court has found 
enforceable under ERISA Section 502(a)(3)” because 
the language imposes no “free-standing repayment 
obligation on petitioner.” U.S. Br. 15, 17. Rather, the 
plan language is “discretionary,” allowing only that 
“’the plan may take one of several steps,” including 
“plac[ing] a lien . . . in the amount of the 
                                                 

1 Respondents aren’t the only ones who have used 
the “strict tracing rules” comment in Sereboff to 
justify enforcing a lien against defendants not in 
possession of the specified fund. Indeed, misreading 
that line has become something of a cottage industry 
among those lower courts (and plan fiduciaries) 
intent on overcoming equity’s prohibition on reaching 
into a defendant’s personal assets for relief. See, e.g., 
Sosinski v. Unum Life Ins. Co. of Am., __ F. Supp. 2d 
__, 2014 WL 1624176, at *9 (E.D. Mich. Apr. 23, 
2014); Special Agents Mut. Ben. Ass’n v. Cowger, 
2014 WL 1048546, at *3 (W.D. Va. Mar. 18, 2014); 
O’Brien-Shure v. U.S. Labs., Inc. Health & Welfare 
Ben. Plan, 2013 WL 3321569, at *3 (N.D. Ill. July 1, 
2013).  
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overpayment on the proceeds of any other income.” 
U.S. Br. 17-18 (quoting Pet. App. 67).  

We agree that this language is defective, failing 
even the basic Sereboff requirements for establishing 
a contractual right to equitable relief. But that is a 
reason for taking this case. What the Second Circuit 
did here—in confronting inadequate plan language, 
choosing to ignore the defects (as “overly 
formalistic”), and enforcing the lien—is the same 
blueprint that all but one of the circuits has followed 
when confronted with this issue. See U.S. Br. 16 n.3. 
This uniformity means, contra the government, that 
the supposedly “predicate” question is really part 
and parcel of the core issue in this case just as it is in 
virtually all of the disability overpayment cases that 
form the current split. It therefore only strengthens 
the case for review. 

A. Consider the “other court of appeals decisions 
addressing the availability of relief under Section 
502(a)(3).” U.S. Br. 16. The government suggests 
that these cases differ because their relevant plan 
provisions “use mandatory language” and “impos[e] 
an obligation on participants and beneficiaries from 
the moment they receive other benefits.” U.S. Br. 16. 
But one page later, the government admits this is 
wrong. See U.S. Br. 17 n.3 (acknowledging that, 
though these plan provisions do not meet Sereboff’s 
criteria, the courts “nonetheless understood” them as 
“sufficient to create an equitable lien by agreement”). 
In these cases the courts made the same mistake the 
Second Circuit made here: They confronted plan 
language that did not meet Sereboff’s requirements 
for establishing an equitable lien, overlooked the 



  
8 

 
defects, and proceeded to decide whether the plan 
fiduciary could recover the overpaid benefits.2 

In Bilyeu, for instance, the relevant language only 
required the insured to “agree to reimburse the 
Insurer any such over-payment within thirty (30) 
days of [his] receipt of such funds.” Bilyeu, 683 F.3d 
at 1090. In the event that the insured fail to comply, 
the plan stated only that “the Insurer may reduce 
future payments . . . in order to recover the overpaid 
benefits” and that the insured “shall be liable to the 
Insurer for the full amount of any such 
overpayment.” Id. But these two sentences come 
nowhere close to creating a Sereboff-ian equitable 
lien by agreement. They specify no particular fund 
over which a lien can be enforced and so, like the 
plan here, do not “ma[ke] the plan participant 
effectively a constructive ‘trustee as soon as he’ 
receive[s] a third-party recovery.” U.S. Br. 18 
(quoting Sereboff, 547 U.S. at 363-64). The language 
in Funk is similarly deficient. There, the actual plan 
language referenced an “Obligation to Refund” in the 
event of an overpayment, but, like the plan here, 
explained only that “the Plan may reduce the 
amount of any future benefits that are payable under 
the Plan.” App. Vol. 2, at 177, Funk, supra (No. 10-
3936. The Third Circuit, like the Second Circuit here, 

                                                 
2 As the government notes, one case (unlike all 

the rest that form the circuit split)—Longaberger—
did involve plan language that created an 
enforceable equitable lien by agreement. See U.S. Br. 
16 n.3.  
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nonetheless held that the Plan could enforce an 
equitable lien by agreement.3  

We could go on. See, e.g., Br. of Plaintiff-Appellant 
at 60, Cusson, supra (No. 08-2381) (noting that, as 
relevant here, the actual plan language says only 
that “Liberty has the right to recovery [sic] such 
overpayments from the Covered person or the 
Covered Person’s estate”). But the point here is clear: 
In addressing the right of plan fiduciaries to recover 
“disability overpayments” under § 502(a)(3), the 
lower courts have consistently disregarded even this 
Court’s most basic lessons about what plan language 
is sufficient to create an enforceable right to relief, 
opting instead to assume that badly drafted plan 
language should be enforceable and proceeding to 
determine whether the participant should pay the 
money.  

B. And, contra the government again, this 
particular issue is in no way a local one. See U.S. Br. 
20 (contending that resolving this question would 
“not have any broader significance” because “[t]here 
is no indication that the plan terms at issue here are 
common”). Aetna is the third-largest insurer in the 
United States. See Aetna, Aetna Acquires Coventry 
Health Care, Inc. http://www.aetna.com/about-aetna-
insurance/sas/aet na-coventry-close.html (last visited 
                                                 

3 The government references another variant of 
this provision in Funk, but that adds nothing to the 
equation. U.S. Br. 16 n.3. The Funk provisions are 
all offset provisions, focused on the plan fiduciary’s 
right to reduce future monthly benefits; they say 
nothing about a later right to reimbursement out of a 
separate fund.  
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May 14, 2014). Its plans are national in scope, as is 
its effort to recoup already paid-out benefits. See 
Smithson v. Aetna Life Ins. Co., 2014 WL 340392 
(W.D. Ky. Jan. 30, 2014); Franks v. Aetna Life Ins. 
Co., 2012 WL 5372578 (N.D. Cal. Oct. 30, 2012).  

What’s more, Aetna is by no means the only 
insurer using this language. Across the country, 
other national insurers are using this type of plan 
language to seek reimbursement of overpaid 
disability benefits under § 502(a)(3). See, e.g., 
Fortelney v. Liberty Life Assurance Co. of Boston, 790 
F. Supp. 2d 1322, 1337 (W.D. Okla. 2011) (stating 
that “Liberty may recover an overpayment by . . . 
placing a lien, if not prohibited by law, in the amount 
of the overpayment on the proceeds of any Other 
Income Benefits”) (emphasis added); Mullins v. 
Prudential Ins. Co. of Am., 2010 WL 4318851, at *12 
(W.D. Ky. Oct. 25, 2010) (stating that, “[i]f the Plan 
pays benefits which should not have been paid by the 
Plan, the Plan may recover the excess payments from 
the Participant”) (emphasis added); Turman v. 
Standard Ins. Co., 733 F. Supp. 2d 1048, 1053 (E.D. 
Ark. 2010) (requiring participant to agree that “my 
receiving or being eligible to receive Deductible 
Income may result in an overpayment of LTD 
benefits”) (emphasis added); George v. Cigna Grp. 
Ins. Co., 2009 WL 577285, at *1 (M.D. Pa. Mar. 5, 
2009) (stating that “the Insurance Company may 
reduce the Disability Benefits payable by the amount 
of such Other Income Benefits”) (emphasis added). 

Moreover, even accepting the United States’ view 
that the plan language here makes this case unique, 
the Second Circuit’s sweeping endorsement of it 
makes the current circuit split even worse. In the 
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Second Circuit, plans are now free to disregard the 
most elementary requirements for establishing a 
right to relief under Sereboff and § 502(a)(3). And so 
they will, since this case now controls.  

C. A broader point, though, is worth noting: In 
the past decade, lower courts have frequently failed 
to honor the lessons laid down by this Court about 
how plan provisions should be interpreted in light of 
§ 502(a)(3). These courts—many of which find those 
lessons difficult to apply—have opted instead to just 
reflexively enforce overpayment and reimbursement 
claims. That is wrong. See, e.g., US Airways, Inc. v. 
McCutchen, 133 S. Ct. 1537, 1546, 1551 (2013) 
(consulting the precise terms of the ERISA plan to 
determine whether a lien was created). This Court 
has, time and again, made clear that these claims 
are neither simple nor categorical; instead, a court 
must ask a series of questions—questions about the 
specific plan language in the specific ERISA plan, 
questions about the specific set of facts that give rise 
to the claim, and questions about the specific rules in 
equity that would have governed the claim “[i]n the 
days of the divided bench.” Knudson, 534 U.S. at 212.  

The lower court’s ruling here dispensed with all of 
these questions—as the government’s brief makes 
exceedingly clear. Its ruling exacerbates an 
indisputable circuit split, involves an issue over 
healthcare benefits that affects millions of employees 
and beneficiaries, and disturbs decades of this 
Court’s precedent and centuries of equity 
jurisprudence. The Court should grant the petition.  

CONCLUSION 
For the foregoing reasons, this petition for a writ 

of certiorari should be granted. 
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