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QUESTION PRESENTED

Whether a transaction can be disregarded for tax
purposes under the judicially created economic
substance doctrine because it was structured to
achieve deductible losses explicitly authorized by the
Internal Revenue Code and the taxpayer could have

differently without creating thestructured it
deductible loss.
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BRIEF OF PRIVATE
AMICI CURIAE IN SUPPORT OF

PRACTITIONERS AS
PETITIONER

INTEREST OF THE AMICI CURIAE

In this case, the Eighth Circuit held that WFC
Holdings Corporation is not entitled to a tax refund
for capital losses it claimed following the transfer of
leases and the sale of stock because the transaction
at issue, which was structured to achieve tax
deductions authorized by the plain language of the
Internal Revenue Code ("Code"), lacked economic
substance.

Amici are tax practitioners with more than 76
years of combined experience.1 Amid have a strong
interest in advising the Court that t|he proper scope
of the economic substance doctrine, a judicial
doctrine created more than 75 years ago, has been
distorted by lower courts, resulting in
unpredictability and the application of a vague and
overbroad standard to transactions involving
legitimate tax planning. As tax practitioners, we
believe that tax policy and administration are best
served by restoring clarity and coherence in the
economic substance doctrine so that taxpayers have
a clear sense of what is permissible tax planning
before they structure their business transactions.
We urge the Court to grant certiorari in this matter

1Pursuant to Rule 37.6, amici affirm that no counsel for a party-
authored this brief in whole or in part and that no person other
than amici and their counsel made a monetary contribution to
its preparation or submission. Counsel of record for all parties
received notice at least 10 days prior to the due date of the in
tention of amicus to file this brief. Amici have received consent
to file this brief from both parties, through Petitioner's consent
filed with the Court and through Respondent's written consent.



and resolve the conflict in the lowet courts over the
proper scope and application of the economic
substance doctrine.

SUMMARY OF ARGUMENT
This case continues the troubling trend of lower

courts extending the application jof the economic
substance doctrine, which is basec. on this Court's
precedent, in a manner that exceeds the limited
circumstances in which this Coilrt intended the
doctrine to be applied. By applying the economic
substance doctrine to legitimate, objectively
profitable transactions, lower courts^ have turned the
doctrine on its head and frustrated taxpayers'
legitimate tax planning and voluntary compliance
with the codified tax rules. Though the economic
substance doctrine is rooted in this Court's
precedent, the Eighth Circuit's opinion is
inconsistent with the legal standards established by
this Court in Knetsch v. United States, 364 U.S. 361

States, 435 U.S.
Ass'n

(1960), Frank Lyon Co. v. United
561 (1978) and Cottage Sapings
Commissioner, 499 U.S. 554 (1991).

The Court should grant i WFC Holdings
Corporation's Petition for Writ of Certiorari in order
to address the appropriate balance between
legitimate tax planning and the proper application of
the economic substance doctrine to disallow
transactions motivated solely by tax evasion with no
meaningful economic or legal ramifications; in short,
those transactions in which "nothing ofsubstance [is]
to be realized . . . beyond a tax deduction." Knetsch,
364 U.S. at 366. If a transaction meaningfully
changes business or legal realties, such that it
generates nontax benefits to a taxpayer, courts must
respect the transaction for tax purposes—even if the

v.



transaction involves tax planning designed to
achieve tax benefits under the Code.

Should the Eighth Circuit's opinion in this case
be left to stand, it will permit the application of the
economic substance doctrine to overturn the tax
treatment of transactions merely beqause they "could
have" been structured in a manner ^hat would have
generated greater tax revenues. That outcome would
be in direct conflict with this Court's precedents, on
which taxpayers engaging in legitimate tax planning
have relied for many decades. This remarkably
vague and overbroad standard, most recently
articulated by the Eighth Circuit, does not reflect the
law of this Court and further, it) establishes an
unworkable rule with which it is impossible for
taxpayers to comply.

This new standard is particularly troubling
following the enactment of legislation in 2010 that
imposes a strict liability penalty on taxpayers of up
to 40 percent for all tax adjustments arising by
virtue of the economic substance and related
doctrines.2 To permit the Eighth Circuit's loose
"could-have-done-it-differently" legal standard to
disallow transactions, in light of the automatic
application of this substantial penalty, would put
taxpayers in the untenable position of suffering
penalties if they do not select the most conservative
of all possible means to structure a transaction.

2The penalty is notapplied as a matterofIRS discretion but is
mandated whenever it is found after the fa^ct that the economic
substance doctrine is invoked. Standard defenses to penalties
do not apply. See infra p. 16-17.



ARGUMENT

I This Court's Prior Decisions on Economic
Substance Created a Workable Doctrine
That Was To Be Applied in Constrained
Circumstances, Otherwise Leaving
Taxpayers with Substantial Latitude to
Engage in LegitimateTax planning

This Court observed almost 80 years ago that
taxpayers enjoy the "legal right* **to decrease the
amount of what otherwise would be his taxes or
altogether avoid them, by meanfe which the law
permits* * *." Gregory v. Helvermg, 293 U.S. 465,
469 (1935) This Court reiterated this proposition 36
years ago in Frank Lyon, noting trfat "[t]he fact that
favorable tax consequences Were taken into
account*** is no reason for disallowing those
consequences. We cannot ignore t)ae reality that the
tax laws affect the shape of nearly any business
transaction." 435 U.S. at 580 (citation omitted).
However, in recent years courts have expanded the
economic substance doctrine to the point of rendering
this Court's prior decisions, which consistently allow
legitimate tax planning, virtually liaeaningless.

Although the practice of planning transactions to
achieve tax advantages that exist in the Code may
not be popular, the legitimate nature of most tax
planning must be acknowledged a|nd respected. Tax
planning is often the norm, and eliminating all tax
planning would result in giving the government a
windfall while the taxpayer pays more tax than
necessary. Over time, however, lower courts have
completely ignored the guiding principles established
by this Court and have replaced them with distorted,
vague and unworkable, judicially created "standards
that have no basis in the plain language of the Code,



but nevertheless operate to punish taxpayers for
taking advantage of tax benefits explicitly authorized
by the Code.

Prior precedent of this Court establishes work
able but constrained rules applying the economic
substance doctrine.

In Knetsch, this Court denied interest deductions
claimed by the taxpayer in connection with a
transaction involving annuity bonds^ purchased from
an insurance company. The taxpayer funded his
purchase of the annuity bonds witbj a nominal cash
down payment and the balance paid with a
nonrecourse loan secured by the annuity contracts to
the same insurance company he bought the annuity
bonds from. 364 U.S. at 362-363. The interest on
the loan was paid in part by borrowing against the
increasing cash value of the bonds, such that at
maturity, the cashvalue ofthe bonds net ofthe notes
were only worth $1,000. Id. at 3^3. Further, the
interest rate on the debt exceeded the rate he earned
on the annuities purchased with i;he debt—so the
$1,000 gain was eliminated. Ibid. The Court stated
that this "transaction with the insurance company
did 'not appreciably affect [the taxpayer's] beneficial
interest except to reduce his tax* * *.'" Id. at 366
(citation omitted). The Court concluded that the
negative pretax cash flow to the taxpayer was in
actuality a "fee" paid by the taxpayer in exchange for
the "facade" of "loans." Ibid. It wfts therefore clear
to this Court that, "there was nothing of substance to
be realized by Knetsch from this transaction beyond
a tax deduction." Ibid.

In Frank Lyon, the Court upheld a taxpayer's
deductions for depreciation and interest associated
with a sale and leaseback transaction. The lease
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payments owed to the taxpayer under the
transaction equaled his loan payments on mortgages
attached to the building and in the early years of the
transaction, cash flows netted out to zero. However,
the evidence demonstrated thai the taxpayer
remained liable for the loans related to the building,
faced a risk of loss on the building after the lease
term ended, and that the sale of the building to the
taxpayer was compelled by regulatory realities. The
Court rejected the Government's arguments that the
taxpayer did not possess ownership of the building at
issue stating that arguments that another party
"should be regarded as the owner of the building
*" were "incompatible with the substance and
economic realities of the transaction* **." 435 U.S.
at 581-582 (emphasis added).

This Court held that, where "tjhere is a genuine
multiple-party transaction with economic substance
which is compelled or encouraged by business or
regulatory realities, is imbued witi tax-independent
considerations, and is not shaped solely by tax-
avoidance features that have meaningless labels
attached, the Government should honor the
allocation of rights and duties e^ffectuated by the
parties." Id. at 583-84.

In Cottage Savings, the Court upheld realized
losses claimed from an exchange between third
parties of similar but not identical portfolios of
mortgages. 499 U.S. 554. The Court accepted that
the exchanged mortgages must be materially
different from those received, but rejected the
Government's argument that itj should test the
materiality of the difference between assets
exchanged by reference to the Commissioners
"economic substitute" test. The Court found that it



was enough that the property entitlements of each
portfolio were not identical.

The Government argued in defense of the Sixth
Circuit's holding that the transaction lacked
economic substance. However, this Court found the
Government's argument wanting. This Court
dismissed application of the ecor|omic substance
doctrine, noting only that no contention had been
made that the transactions between third parties
were not conducted at arm's lengthy or that Cottage
Savings had retained de facto ownership of the
interests it traded away. Since there were real and
material changes in the parties' interests, the Court
did not apply the economic substance doctrine,
notwithstanding an overriding tax motivation for the
exchange. Indeed, but for the tax advantages it is
highly unlikely that the exchange would have ever
occurred. However, that is not the s tandard, nor was
it the test this Court applied.

Accordingly, the economic substance test, as
articulated by this Court, overturns transactions
with no meaningful impacts other than taxes, but
respects transactions that changed the taxpayer's
economic position apart from tax considerations.
Frank Lyon, 435 U.S. at 583-584. This Court's
precedents establish that the doctrine is to be
applied in a restrained manner to prevent outright
abuses; it was never meant to provide the
Government carte blanche to disallow transactions
because they are not tax revenue favorable.
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II. Recent Lower Court
Incorrectly Expanded the
Economic Substance Doctrine

The previously straightforward and restrained
application of the economic substance doctrine has
been twisted in subsequent lower court precedents,
most recently by the Eighth Circuit in this case,
which has effectively turned the restraints imposed
by the rulings in Frank Lyon and Cottage Savings on
their heads. This move away fifom a restrained
application of the economic substance doctrine began
in the years following this Court's decision in Cottage
Savings.

A. The Initial Expansion

It was evident in ACM P'ship v. Commissioner,
157 F.3d 231 (3d Cir. 1998), that cc-urts were moving
away from the principles articulated by this Court
regarding the economic substance doctrine. The
facts in ACM are complex, but the case essentially
involved an exchange and loss realization event, as
did Cottage Savings. In ruling agjiinst the taxpayer,
the Third Circuit distinguished Cottage Savings by
offering a rationale that this Courj had not provided
itself. The Third Circuit noted that

"the disposition in Cottage Savings
precipitated the realization of actual
economic losses arising from a long term
economically significant investment, while
the disposition in [ACM] was without
economic effect as it merely] terminated a
fleeting and economically inconsequential
investment* * *." 157 F.3d at 251 (emphasis
added).

Decisions Have
Scope of the



It is not necessary for this Court to decide
whether the gloss which the Third Circuit added was
appropriate under those facts. It is
that the distinction against Cottage
by the Third Circuit finds no support
this Court used in Cottage Savings itself. It was an
elaboration, innocuous perhaps all by itself, that
lower courts do all the time. However, while this
early divergence from Cottage Savings initially
appeared insignificant, over time louver courts have
veered farther and farther from the principles
established by the Court regarding when the
application of the economic substance doctrine is
appropriate. Based on the Third Circuit's analysis in
ACM, realized losses could be recognized if they
arose as part of ordinary and long-standing business
operations, but were problematic if they resulted
from a disposition with only "fleeting" consequences
(in that case a 3-week period). See Id. at 250.

B. Which Parts of a Transaction Get the
Focus?

Without cataloguing all of the cabes applying the
economic substance doctrine since (pottage Savings,
it is useful to consider the Federal Circuit's further
expansion of that doctrine in Coltec Indus., Inc. v.
United States, 454 F.3d 1340 (Fed. Cir. 2006). Coltec
is another case in which a tax loss was claimed by
the taxpayer, but disputed by the [Government on
economic substance grounds. In Co\tec, the claimed
losses stemmed from business operations in the
asbestos industry and were related to potentially
staggering liabilities in claims for damages. In its
analysis of the contingent liability transaction at
issue, the Federal Circuit stated that under the
economic substance doctrine "the transaction to be

enough to note
Savings offered
in the language
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to the alleged taxanalyzed is the one that gave rise
benefit." Id. at 1357. The court then analyzed the
liability transfer and determined that the specific
step lacked economic substance and therefore "must
be disregarded for tax purposes." Id. at 1360.

In other words, it was no longer enough for losses
to arise in a long-standing business; the Federal
Circuit also considered whether there was a business
purpose for the specific step leading to the realized
losses. The Federal Circuit required that the specific
step have a specific business purpose, need or reality.
Id. at 1356-1357.

The question of whether a transaction is upheld
or disallowed under the separate-steps approach
used in Coltec will depend a great deal on the level of
granularity in a court's analysis^, or, put another
way, how the issue is framed. At |what level will the
court divide or scrutinize a transaction? Will the
court view all steps of a transaction as part of a
larger plan or must each step be independently
justified under the doctrine? Obviously, how the
issue is framed (the larger transaction versus each
separate step) will have more to dp with determining
the outcome than the actual overall facts. See David
Hariton, The Frame Game: How Defining the
"Transaction" Decides the Case, 31 Va. Tax. Rev. 221,
222 (2011) ("[T]he battle in the courts is primarily
about 'framing' the transaction as consisting of either
the narrower tax motivated structures or steps (in
which case the taxpayer lo£es, because the
'transaction' is a tax shelter) pr of the broader
business objectives (in which case the taxpayer wins,
because a taxpayer is allowed to structure its
business affairs to mitigate its taxes).)."
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A system of voluntary compliance demands
predictable results. It is incumbent tjhat the answers
not be dependent on how the question is asked, but
rather on the facts of the overall transaction. The
uncertainty surrounding these framing questions
have rendered taxpayers' obligations to report the
income tax consequences of business transactions
increasingly difficult. By definition, all tax planning
involves taking steps (or not taking steps) that
achieve the tax plan. If those step|s are viewed in
isolation they always fail. With a Sharp scalpel no
tax planning could survive this scrutiny.

It is not necessary to review each case in which
the economic substance doctrine ha^ been applied to
see how dramatically the scope of this doctrine has
been expanded. What is immediately clear, from
reviewing just a few key cases, is that this broad
expansion occurred in just fifteen short years. In
1991, this Court upheld Cottage Savings' losses
deducted from an exchange when it had not even
asserted a business need for the underlying
exchange—and the Court did npt require one.
Cottage Savings, 499 U.S. 554.

Injudicial decisions since Coltec, this trend ofnot
only demanding a business purpose^ but scrutinizing
individual steps of transactions that include tax
planning, has continued. See, e.g., Klamath
Strategic Inv. Fund ex rel. St. tij-oix Ventures v.
United States, 568 F.3d 537 (5th Cuk 2009) ("Various
courts have held that when applying the economic
substance doctrine, the proper focus is on the
particular transaction that gives rise to the tax
benefit, not collateral transactions that do not
produce tax benefits."). The Government has also
continued to argue that courts should scrutinize
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individual steps of transactions that include tax
planning. See, e.g., Shell Petroleum Inc. v. United
States, 2008 WL 2714252 at 35 ($.D. Tex. 2008);
Brief for the United States, at 24; $ee also, Sola v.
United States, 613 F.3d 1249 (10th Cir. 2010) (No.
08-1333) cert, denied, 132 S. Ct. pi (2011) ("The
transaction to be analyzed for econotnic substance is
the specific one that gave rise to the claimed tax
benefit.")

In fact, as practitioners, amici have personally
witnessed the Government's attempts to extend the
scope of the economic substance doctrine in ways
that would have once seemed inconceivable. For
example, amici have seen the Government demand
that taxpayers articulate a specific business purpose
for making a tax election that will govern whether
particular entities will be disregarded for tax
purposes or treated as corporations. This entity
classification election known as a "check-the-box"
election is specifically permitted by the Treasury
Regulations promulgated under the Code. Treas.
Reg. §§ 301.7701-1 - 301.7701-3. Indeed, the whole
point of the election is to give taxpayers this choice
with no consequent legal or economic impacts. In
other words, the regulations permit check-the-box
elections to be made solely for tax purposes. As such,
no specific business purpose for making the election
can ever be articulated, yet taxpayers are being
asked to supply a business purpose under the
expansive trend of the current economic substance
cases. Regardless of whether these Internal Revenue
Service information requests will result in further
challenges, taxpayers must consider the information
requests and comply with them.
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Practitioners have also been f^ced with lower
courts' willingness to apply the economic substance
doctrine any time the Government challenges a
business motivated transaction structure by isolating
the tax planning steps from the overall transaction.
Indeed, amici have seen cases where, even when the
taxpayer ultimately succeeds in establishing
economic substance, it was required to take
extraordinary efforts in order to ptove a separate
business purpose for each step regardless of the
obvious, uncontested and substantial business
realities surrounding the transaction as a whole.
Flextronics America, LLC v. Commissioner, 100
T.C.M. (CCH) 394 (2010), aff'd 499 Fed. Appx. 725
(9th Cir. 2012).

III. The Decision In WFC Holdings Vastly
Expands The Economic Substance
Doctrine In Conflict With This Court's

Decisions, Creating Great Uncertainty For
Taxpayers

In WFC Holdings Corp. v. United States, 728
F.3d 736 (8th Cir. 2013), the Eighth Circuit imposed
an analysis that reaches a new plateau in the
misapplication of the economic substance doctrine.
At this point, there is little to no remaining viability
for the straightforward analysis this Court applied in
Cottage Savings, or for the deference this Court
showed for the taxpayer's legitimate tax planning in
Frank Lyon.

In WFC Holdings, there was a transfer of
commercial real estate leases from two Wells Fargo
banking subsidiaries to a non-banking subsidiary. In
a § 351 exchange, WFC banking subsidiaries
transferred the leases to a non-banking subsidiary in
exchange for 4,000 shares of preferred stock in that
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subsidiary. 26 U.S.C. § 351. WFC; purchased the
4,000 shares of preferred stock from its banking
subsidiaries, as required by federal banking
regulations, for $4 million in cash. The lease
transfer transaction did not simply jtnove the leases
from one entity to another, it transferred the
banking subsidiaries' trade or business of managing
the leases to WFC's non-banking subsidiary. WFC
Holdings Corp. v. United States, 2011 WL 4583817,
at *14 (D. Minn. Sept. 30, 2011) affd 728 F.3d 736
(8th Cir. 2013). Two months later, WFC sold the
shares of preferred stock to a third party in an arm's
length transaction for their fair market value. WFC
Holdings Corp., 2011 WL 458B817, at *15.
Therefore, the court's rationale in ACM for
disallowing transactions terminatiiig "fleeting and
economically inconsequential imfestmentfs]" is
clearly inapplicable here. ACM P'Ship v.
Commissioner, 157 F.3d 231, 250 (3d Cir. 1998).

In WFC Holdings, the Eighth Circuit did not
disagree with the taxpayer's business reasons for
segregating the assets in a distinct entity, unlike the
Federal Circuit in Coltec.z But aip in Coltec, the
Eighth Circuit divided the overall transaction into
different parts and analyzed them separately under
the tests of the economic substance doctrine. Having
separated the steps, the Eighth Cij-cuit found that
creating a preferred stock interest in the new entity
and selling that preferred stock to a third party,
which triggered realization of 1}he tax losses,

3 Indeed, it cannot be plausibly denied, notwithstanding the
Eighth Circuit's insinuations, that putting distressed assets in
an unregulated company that will have a longer time horizon to
arrange for orderly dispositions, is an unquestionably sufficient
and substantial business purpose.
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unacceptable. No suggestion was made that the
third-party sale suffered from nbn-arm's length
terms. In fact, the Government stipulated that the
sale was arm's length. The intercompany transfer of
assets was respected in accordance with the
conventional view that an interconipany transfer of
assets in the form of a § 351 exchange should be
respected without regard to non-tax business reasons
or economic substance. 26 U.S.C. § 351. Amazingly,
it was the sale of stock to a third party, an event that
unquestionably altered the parties' legal and
economic interests, that was ultimately disallowed.

At two crucial points in the opinion, in looking at
both the objective and subjective
economic substance test, the
sustained the district court's findings that the
taxpayer simply "could have" structured the overall
transaction differently, without the offending steps.
WFC Holdings, 728 F.3d at 745-|46. The court
found that, while WFC Holdings did in fact sell
assets, it did not need to sell a minority interest in
the entity holding those assets to a third party.
Simple as that.

As a governing principle, the Eighth Circuit's
stated rationale is breathtakingly wrong. It is useful
to consider the distance now traveled from Cottage
Savings. Without dispute, tax motivations were the
driving force for the exchanges in Cottage Savings
and absent those tax advantages other possible
means may have been available to Cottage Savings,
including not doing an exchange at all.

The distance from Frank Lyon tjo WFC Holdings
is as stark. In Frank Lyon, this Court admonished
lower courts to scrutinize what was actually done
rather than what could have been done. However,

elements of the

Eighth Circuit
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the Eighth Circuit has overruled the transaction at
issue in WFC Holdings because the transaction
"could have" been done in a manner that did not save
taxes. And, notwithstanding the deference this
Court showed in Frank Lyon to transactions between
multiple parties, the sale to a third party was the
only transaction the Eighth Circuit disallowed in this
case—the intercompany transactions were left
untouched. Given the direction taken by lower
courts applying the economic substance doctrine,
taxpayers are left to wonder how the|se rules got so
twisted around.

This Court need not decide exactly when the
application of the economic substanpe doctrine got
out of hand, because it is clear that the decision in
WFC Holdings is on the wrong side bf the law. The
law articulated by the Eighth Circuit will render
legitimate transactions untenable. Before entering a
transaction, taxpayers must not only consider
whether a business purpose exists for the overall
transaction or arrangement, but also whether each
step taken to accomplish it can be supported by an
independent business purpose. And how, the Eighth
Circuit has imposed the additional requirement that
a taxpayer determine whether any step of the
underlying transaction "could have" been done
differently or not done at all. If taxpayers guess
wrong, they now face a penalty of up to 40 percent of
any adjustments attributable to the economic
substance doctrine.
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IV. Taxpayers Must Now Plan Transactions
Under the "Could-have-done-it-differently"
Standard or Face a 40 Percent Strict
Liability Penalty.

In March 2010 the economic substance doctrine

was codified as § 7701(o) of the Code, which applies
to transactions entered into after March 30, 2010. 26
U.S.C. § 7701(o). Along with this codification, a new
strict liability penalty was imposed equal to 40
percent of any adjustment attributable to the
economic substance doctrine. It is important to
realize that standard defenses against penalties,
such as good faith belief that the position was well-
founded, do not apply. 26 U.S.C. § 6664(c)(2).4
Requiring taxpayers to guess at thp application of
the extremely broad, vague and after the fact
assertions which subject them to a Jmnitive penalty
for guessing wrong violates all notions of basic
fairness.

The statute also codified application of the two-
part test for determining whether a transaction has
economic substance. A transaction will be found to

have economic substance if (1) the transaction
changes the taxpayer's economic position in a
meaningful way (apart from federal income tax
effects), and (2) the taxpayer ha| a substantial
purpose for entering the transaction (apart from

4 Compare 26 U.S.C. § 6664(c)(2), with United States v. Woods,
134 S.Ct. 557 (2013) (The Court applied the valuation mis
statement penalty (26 U.S.C. § 6662(b)(3)) to a transaction
closed prior to the enactment of the economic substance penal
ty. The Court left the scope of the economic substance doctrine
untouched because Woods did not appeal the district court's ap
plication of the doctrine). Id. at 562 n.l.
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obtaining federal income tax benefits). If a taxpayer
cannot satisfy both prongs of the test the transaction
will not be treated as having economic substance.

The statute provides that the economic substance
doctrine is applicable "[i]n the case of any
transaction to which the economic substance doctrine
is relevant." 26 U.S.C. §7701(o)(l|) (emphasis added).
However, there is not much guidance on how courts
should make this determinatibn, beyond "[t]he
determination of whether the economic substance
doctrine is relevant to a transaction shall be made in
the same manner as if this subsection had never
been enacted." 26 U.S.C. § 7701(o)(5)(C). Since the
codification of the economic Substance doctrine
reflects prior judicially mandated law, reliance on
judicial precedent on the application of the doctrine
will continue, just as it has in this case. In practice,
the IRS's position is to apply the codified doctrine
wherever judicial decisions would apply the doctrine.
I.R.S. Notice 2010-62, 2010-40 I.E.B. 411 ("The IRS
will continue to rely on relevant case law under the
common-law economic substance doctrine in
applying the two-prong conjunctive test in section
7701(o)(l).") Accordingly, the Eighth Circuit's
decision here, with its overly broad application of the
doctrine, will impact cases arising after codification.

V. The Eighth Circuit's Standard Will Nullify
Taxpayers' Rights, Recognized by This
Court, to Plan for Legitimate Tax Savings.

The deference shown in Frank Lyon for the
choices taxpayers make when structuring their
affairs, so long as basic threshold attributes of
business requirements are met, has been replaced
with a rule allowing the government to choose the
structure it likes best from all of the possible
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structures available. Fearing that the government
will apply a "could-have-done-it-differently" standard
to each step of an overall transaction, the taxpayer
must ask whether their legitimate tax planning will
be second guessed by IRS examiners who would
rather see the taxpayer make the choices most
conducive to raising tax revenues.

Undoubtedly, most if not all taxpayers that
engage in legitimate tax planning have choices
available to them that, if selected, could result in
paying more taxes. Taxpayers could also structure
their affairs without any tax planning and pay more
taxes. But under the Eighth Circuit's test, engaging
in tax planning alone implies that the taxpayer had
choices in how they structured their affairs and that
is enough to overturn their efforts.

Taxpayers must also confront the perverse
reality that their very efforts to comply with the
Code could be used against them. Tax directors of
companies are responsible for preparing tax returns
for businesses each year and they itiust seek support
for the tax positions taken op. every return.
Following Circuit Court precedent they must
rigorously investigate the tax positions taken by
probing all of them for nontax motivations. Not
doing so would be neglecting the jobs entrusted to
them.

Taxpayers are in danger of being caught in a
"Catch 22" situation. To properly file returns and
avoid substantial penalties, those internal tax
directors charged with tax compliance must review,
understand and agree with the business purpose of a
transaction. But such review by tax departments
can itself be used as evidence that the business
purpose is artificial. That appears to be exactly what



happened in this case.
740-741.
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WFC Holdings, 728 F.3d at

How is a taxpayer supposed jto react when faced
with this scenario? The onty real choice that
remains is to realize that no tax planning is without
substantial risk. And efforts to mitigate or manage
the tax risk—that is, by tax administrators fully
exploring business needs and Rationales—actually
adds to the risks of any tax planned transaction
being disallowed.

While the proposition that taxpayers can engage
in legitimate tax planning was tincontroversial just
36 years ago, it is very clear today that that
attempting to do so can result in substantial tax
costs and penalties.

Amici respectfully request that the Court grant
Certiorari in order to restore the balance promised
by this Court so long ago.

CONCLUSION

The petition for a writ of certiorari should be
granted. The judgment of the Eight Circuit Court of
Appeals should be reversed.
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