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AAMENDED CORPORATE DISCLOSURE  
STATEMENT 

Petitioner Missouri Gas Energy is an operating 
unit of Laclede Gas Company, a wholly owned subsid-
iary of The Laclede Group, Inc., a publicly traded 
company.  

Petitioner MidAmerican Energy Company is a 
wholly owned subsidiary of MHC Inc., a privately 
held corporation.  MHC Inc. is a wholly owned sub-
sidiary of MidAmerican Funding, LLC, a privately 
held limited liability company.  MidAmerican Fund-
ing, LLC is a wholly owned subsidiary of Berkshire 
Hathaway Energy Company, formerly known as 
MidAmerican Energy Holdings Company, a privately 
held corporation.  Berkshire Hathaway Energy Com-
pany is a consolidated subsidiary of Berkshire Hath-
away Inc., a publicly held company, which owns ap-
proximately 89.8% of the voting equity of Berkshire 
Hathaway Energy Company. 

Petitioners Northern States Power of Minnesota, 
Public Service Company of Colorado, and Northern 
States Power of Wisconsin, are operating company 
subsidiaries of Xcel Energy, Inc., a publicly held com-
pany, which owns 100% of their stock.   

Petitioners Illinois Power Company dba Ameren 
IP; Central Illinois Light Co dba Ameren CILCO; Un-
ion Electric Company dba Ameren UE; Central Illi-
nois Public Service Co dba Ameren CIPS, are 100% 
owned subsidiaries of Ameren Corporation, a publicly 
held company. 

Petitioner The Empire District Gas Company is a 
100% owned subsidiary of The Empire District Elec-
tric Company, a publicly held company. 
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Petitioner Minnesota Energy Resources Corpora-
tion (MERC) is a 100% owned subsidiary of Integrys 
Energy Group, Inc., a publicly held company. 

Petitioner Superior Water, Light & Power Compa-
ny is a wholly owned subsidiary of ALLETE, Inc., a 
publicly held company. 
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RREPLY BRIEF FOR PETITIONERS 
Respondent agrees with Petitioners that there is a 

split in authority.  Opp. 19.  And Respondent takes 
no issue with Petitioners’ showing that this case pre-
sents an important and recurring issue worthy of this 
Court’s review.  See Pet. 32-35. 

Instead, Respondent seeks to obfuscate the single, 
straightforward question presented by the petition, 
urging that the Kansas Supreme Court’s decision was 
correct on its merits—because it is supposedly “axio-
matic” that a state may constitutionally impose ad 
valorem taxes upon any personal property that hap-
pens to be physically present in the state.  Respond-
ent’s (and the Kansas court’s) approach disregards 
the taxpayer’s lack of control over the property’s 
presence within the taxing state and the absence of 
any other relevant connection with that state.  All 
that is necessary, says Respondent, is that the tax-
payer “own” a fictional “share” of property physically 
located in the state on assessment day.   

The question presented by this case is clear:  Is the 
sort of ad valorem tax imposed by Kansas (and other 
states) consistent with the national marketplace pro-
tected by the dormant Commerce Clause?  This is the 
subject of a state-court split that goes to the heart of 
this Court’s Commerce Clause jurisprudence, and it 
has far-reaching consequences.  Certiorari should be 
granted. 
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II. THE PETITION PRESENTS ONE SIMPLE 
QUESTION: WHETHER RESPONDENT’S AD 
VALOREM TAX ON NATURAL GAS VIO-
LATES THE DORMANT COMMERCE 
CLAUSE 

Respondent confuses the issue presented to this 
Court, going so far as to divide the question present-
ed into multiple, prolix, intertwined ones.  Opp. i.  
But the question is much simpler—is the physical 
presence of property in a state enough, by itself, to 
empower the state to impose ad valorem taxes on 
that property?  Respondent says “yes.”  Petitioners 
say “no,” because physical presence of property by it-
self is not enough; rather, the constitutionality of 
such taxes requires considering various factors in 
light of the circumstances of each case.   

The Kansas Supreme Court squarely decided that 
question for Respondent using a bright-line, 
“axiomati[c]” rule (Pet.App. 21a) that the mere physi-
cal presence of property is enough.  It rejected Peti-
tioners’ approach, which harmonized the “goods-in-
transit” doctrine and Quill Corp. v. North Dakota, 
504 U.S. 298 (1992), with this Court’s decision in 
Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 
(1977).  Petitioners’ arguments regarding the “goods-
in-transit” doctrine and Quill are not separate ques-
tions presented, as Respondent argues, but argu-
ments in support of their single constitutional chal-
lenge.   

A.  The Kansas Supreme Court directly addressed 
the question presented, recognizing that state courts 
“have split” over “whether similar ad valorem taxes 
on natural gas stored in an interstate pipeline vio-
late[] the Commerce Clause.”  Pet.App. 17a.  The 
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court answered that question in the negative, adopt-
ing a bright-line rule.  Pet.App. 21a.  After recogniz-
ing Complete Auto Transit, Inc. v. Brady, 430 U.S. 
274 (1977), as the governing framework, the Kansas 
Supreme Court agreed with the Oklahoma Supreme 
Court that “the most important factor in determining 
whether a substantial nexus exists [under Complete 
Auto] . . . is that this is a personal property tax on 
stored natural gas that was located in Kansas on the 
assessment date.”  Pet.App. 21a (emphasis added).  
This “most important factor” was in fact the sole dis-
positive factor:  The court held that “[t]here is axio-
matically a substantial nexus between Kansas and 
the gas stored in this state.”  Id.  

Respondent embraces this “axiom[],”id., arguing 
that whenever a “share of stored gas” “is physically 
present in Kansas,” it is subject to ad valorem taxa-
tion.  Opp. 5.  In Respondent’s view, this rule applies 
even when the state attributes a fictional “share” of 
property to the “owner.”  This myopic focus on physi-
cal presence flies in the face of this Court’s estab-
lished dormant Commerce Clause jurisprudence, 
which demands consideration of the specific facts of 
the situation, including when assessing the constitu-
tionality of ad valorem taxes.  See, e.g., Quill, 504 
U.S. at 315 (describing modern dormant Commerce 
Clause jurisprudence as “a case-by-case evaluation”); 
Hughes Bros. Timber Co. v. Minnesota, 272 U.S. 469, 
475 (1926) (“The conclusion in cases like this must be 
determined from the various circumstances.”); 
Champlain Realty Co. v. Town of Brattleboro, 260 
U.S. 366, 377 (1922) (requiring consideration of “the 
various factors of the situation”).  A rule that physical 
presence “axiomatically” permits taxation cannot be 
squared with this Court’s case-by-case approach.   
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BB.  Respondent carves up the question presented 
into three separate questions: (1) application of the 
“goods-in-transit” doctrine, (2) application of Quill, 
and (3) application of Complete Auto.  Opp. 10, 16, 
18.  But the first two are simply arguments in sup-
port of the third.  Respondent’s third question—
“whether the Kansas ad valorem tax on natural gas 
being stored in Kansas is valid under the four-part 
test of [Complete Auto],” Opp. i—is essentially the 
same as Petitioners’ question presented, see Pet. i.  
Petitioners and Respondent agree that the ultimate 
question is the constitutionality of the Kansas tax 
under the dormant Commerce Clause, and that the 
Complete Auto test applies.   

The remaining two “questions”—concerning the 
“goods-in-transit” doctrine and Quill—are not sepa-
rate issues, but arguments in support of Petitioners’ 
constitutional challenge.  As to the first, Petitioners 
invoked “goods-in-transit” principles to support their 
“substantial nexus” argument, not as a stand-alone 
claim.  E.g., Reply App. 4a-6a (discussing “goods-in-
transit” factors within the Complete Auto frame-
work); Pet.App. 17a (Kansas Supreme Court citing 
“goods-in-transit” factors when discussing “the re-
quired nexus”).  Petitioners’ approach mirrored that 
of the United States, which suggested—in response to 
this Court’s invitation in Missouri Energy Gas v. 
Schmidt—that “the same factors that the Court pre-
viously considered to determine continuity of transit 
may inform the first prong of the Complete Auto in-
quiry—i.e., whether the relevant goods have a consti-
tutionally sufficient nexus to the taxing State.”  Br. 
for United States as Amicus Curiae 12, Missouri Gas 
Energy v. Schmidt, 559 U.S. 970 (2010) (No. 08-
1458).  
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Similarly, Petitioners invoked Quill in support of 
their “substantial nexus” argument.  Respondent is 
thus incorrect to frame Quill as a question separate 
from the Complete Auto test.  True, the Kansas Su-
preme Court discussed Quill outside the Complete 
Auto framework.  Pet.App. 14a.  But Petitioners’ 
opening brief in the Kansas Supreme Court proceed-
ing could not have been clearer:  Their argument re-
lied (as it does here) on the first and fourth prongs of 
the Complete Auto test, and they discussed Quill 
strictly in connection with the first prong, that of 
“substantial nexus.”  E.g., Reply App. 4a (“[T]he 
Court held that taxpayers ‘whose only connection 
with customers in the taxing state is by common car-
rier’ do not maintain a substantial nexus with a state 
that permits the state to impose taxes.”) (quoting 
Quill, 504 U.S. at 314-18) (emphasis added); id. 
(heading: “Appellants’ Sole Contact with Kansas is 
Through a Common Carrier, and Therefore the Tax 
at Issue Fails the Substantial Nexus Requirement of 
the Complete Auto Test”).   

In sum, there are not three complicated questions 
presented, but only one simple one.  The question 
presented by Petitioners harmonizes this Court’s 
precedents by informing the Complete Auto analysis 
with relevant factors from the never-overruled 
“goods-in-transit” cases and Quill.  That is—and al-
ways has been—Petitioners’ argument.   

CC.  There is more than mere “confusion” among 
state courts on Petitioners’ question presented, 
Opp. 17, 18—there is a direct split of authority, 
which the Kansas Supreme Court acknowledged.  
Pet.App. 17a.  As the petition detailed, three state 
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courts have addressed the same question, resulting in 
a 2-1 split.  See Pet. 13-20; COST Amicus Br. 6-10.   

Respondent questions the significance of the split 
by arguing that Peoples Gas, Light & Coke Co. v. 
Harrison Cent. Appraisal Dist., 270 S.W.3d 208 (Tex. 
Ct. App. 2008), was a decision by an intermediate 
state court.  Opp. 18-19.  But Respondent never 
acknowledges the precedential impact of Peoples in 
Texas courts, see Pet. 17, nor does it acknowledge 
that the Texas Supreme Court denied review in Peo-
ples only after multiple rounds of merits briefing, id. 
at 16-17.  The Texas Supreme Court let the Peoples 
decision stand, making it the last word on the issue 
in Texas.  Therefore, Texas’s tax administrators con-
sistently follow it. 

Most importantly, Respondent readily concedes 
that “the Texas decision is inconsistent with the Ok-
lahoma and Kansas decisions.”  Opp. 19.  Certiorari 
is thus warranted to address this state-court split on 
a federal issue of national importance—as the Kan-
sas Supreme Court’s decision demonstrates, much of 
the gas at issue travels through Texas (where it is 
untaxed), Oklahoma (where it is taxed), and Kansas 
(where it is also taxed).  See Pet.App. 8a.  This 
Court’s decisions do not tolerate such disparate 
treatment of interstate commerce, yet the Kansas 
Supreme Court’s decision completely disregarded 
those well-established dormant Commerce Clause de-
cisions.  See Pet. 20-32; Sup. Ct. R. 10(c).   

III. PETITIONERS PRESERVED THE “GOODS-
IN-TRANSIT” ARGUMENT, WHICH WOULD 
CHANGE THE OUTCOME OF THIS CASE 

Respondent claims that the “goods-in-transit” ar-
gument was not pressed or passed upon below, and 
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further contends that there is no merit to the argu-
ment in this case.  Opp. 10-14.1  Respondent is wrong 
on both counts.  

AA.  Respondent argues that Petitioners failed to 
preserve their “goods-in-transit” argument.  Opp. 10.  
That is patently false.  As Respondent’s own state-
court brief admits, Petitioners clearly raised this ar-
gument, and the Kansas Supreme Court necessarily 
rejected it.   

Respondent’s own Kansas Supreme Court brief not 
only acknowledged, but debated, Petitioners’ “goods-
in-transit” argument.  Reply App. 20a (“To assert a 
Commerce Clause violation, the taxpayers rely on 
several pre-Complete Auto ‘continuity of transit’ cas-
es, which no longer have viability under Complete 
Auto and modern Commerce Clause jurispru-
dence . . . .  However, ‘continuity of transit’ is no 
longer a shield from state taxation under the Com-
merce Clause.”); id. at 22a (“Appellee believes the 
Court should rely on the Oklahoma case because it 
properly applied the four-prong test set forth in 
[Complete Auto] rather than the pre-Complete Auto 
‘continuity of transit’ test, applied by the Texas ap-
pellate courts.”).   

Respondent’s brief emphatically joined issue with 
the “goods-in-transit” debate because Petitioners’ 
                                            
 
1 Respondent does not make these arguments about Quill, but 
instead urges only that the Quill argument does not implicate a 
split of authority between state courts of last resort.  Opp. 16-18.  
But see Pet.App. 15a (noting “a split of authority”).  Quill is not 
a separate question presented (see supra Part I.B); Petitioners 
ask only that Quill’s “common carrier” principle be considered as 
part of the “substantial nexus” analysis.  See Pet. 30. 
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opening brief clearly raised this argument.  First, Pe-
titioners invoked the factors underlying the “goods-
in-transit” doctrine.  For example, Petitioners argued 
that they “do not control or possess the gas,” “do not 
direct their business activities in any way,” “do busi-
ness primarily outside the state of Kansas,” have no 
“facilities or employees in the state of Kansas,” and 
own no “property or facilities in Kansas for the 
transmission, distribution or storage of natural gas.”  
Reply App. 4a-5a; see also Champlain, 260 U.S. at 
377.   

Second, Petitioners relied heavily on the Texas de-
cision in Peoples, which embraced the “goods-in-
transit” doctrine, and they extensively cited that 
court’s “goods-in-transit” analysis.  Reply App. 12a-
15a.  Likewise, Petitioners distinguished the Okla-
homa decision, which declined to apply the “goods-in-
transit” cases.  Id. at 15a-17a (discussing In re As-
sessment of Pers. Prop. Taxes Against Missouri Gas 
Energy, 234 P.3d 938 (Okla. 2008)).2   

The Kansas Supreme Court necessarily rejected 
Petitioners’ argument.  After recognizing the “goods-
in-transit” factors in support of Petitioners’ argu-
ment, Pet.App. 17a, the court instead adopted a 
bright-line rule, id. at 21a, and knowingly sided with 
the Oklahoma Supreme Court, which had rejected 
the “goods-in-transit” argument, over the contrary 
                                            
 
2 The portions of Petitioners’ state-court brief that Respondent 
cites invoked “goods-in-transit” principles in support of a state-
law exemption argument that the gas was “moving in interstate 
commerce.”  K.S.A. § 79-201f(a).  This was not a separate consti-
tutional argument, as Respondent suggests, Opp. 10-11, and it 
is not presented by this Petition. 
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view of the Texas Court of Appeals, which had em-
braced it.  Id. at 17a-21a.  That is more than enough.  
New York ex rel. Bryant v. Zimmerman, 278 U.S. 63, 
67 (1928) (“[I]t is not necessary that the ruling shall 
have been put in direct terms,” so long as “the neces-
sary effect of the judgment” is “to deny the claim.”). 

Respondent also contends that Petitioners forfeited 
the “goods-in-transit” argument because they did not 
“ever invoke that phrase or even cite the primary 
cases upon which they rely in this Court.”  Opp. 9.  
That form-over-substance argument is unavailing:  
This Court neither “demand[s] the incantation of par-
ticular words,” Nelson v. Adams USA, Inc., 529 U.S. 
460, 469 (2000), nor requires “citation to book and 
verse,” Eddings v. Oklahoma, 455 U.S. 104, 113 n.9 
(1982).  Here, both Respondent and the Kansas Su-
preme Court were “fairly put on notice as to the sub-
stance” of Petitioners’ argument, Nelson, 529 U.S. at 
469, and the court actually decided it. 

BB.  Respondent relies on three cases permitting 
state taxation to argue that Petitioners’ “goods-in-
transit” argument fails on the merits of this case.  
Opp. 12.  These decisions actually prove Petitioners’ 
case.  

One crucial “goods-in-transit” factor is “the control 
[the property owner] retains” over the property and 
its destination.  Champlain, 260 U.S. at 377.  In Re-
spondent’s cited cases, the property owners enjoyed 
extensive control over their property in the taxing 
state—including, in one case, the ability to designate 
the storage location.  The grain owner in Bacon v. Il-
linois, 227 U.S. 504 (1913), temporarily removed his 
grain from interstate transportation to his own pri-
vate elevator in Chicago, where the grain was “in his 
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possession with the control of absolute ownership.”  
Id. at 515-16.  The grain was taxable because the 
owner “had established a local facility in Chicago for 
his own benefit.”  Id. at 516.  Additionally, in Sus-
quehanna Coal Co. v. Mayor & Council of the City of 
South Amboy, 228 U.S. 665 (1913), the coal owner 
had an agent at the taxing city who “superintended” 
the transfer of coal based on orders from the coal 
owner’s agents in New York.  Id. at 666-67.  The op-
eration was thus “more . . . than an incidental inter-
ruption” of an interstate journey, but rather “a facili-
ty of business” that was “conducted through agents 
and employés.”  Id. at 668.  Finally, Independent 
Warehouses, Inc. v. Scheele, 331 U.S. 70 (1947)—
which Respondent deems “[m]ost analogous,” Opp. 
12—is nothing like this case, because the coal ship-
pers could actually “designate the destination on the 
shipping papers,” including the precise storage loca-
tion where taxes were imposed.  331 U.S. at 76.   

The present case stands in sharp relief.  Here, Pe-
titioners had “no knowledge” or “control” over the 
routing of gas or the storage location; the pipeline 
was in “complete control” over the gas being stored.  
Pet.App. 48a; see also INGAA Amicus Br. 10.  Peti-
tioners tendered their property to the pipeline, a 
common carrier, which retained control over the 
transportation and storage of the gas.  Respondent 
posits that Petitioners knew the gas could be stored 
in Kansas, Opp. 16, but the theoretical possibility 
that a pipeline might store gas in Kansas is far dif-
ferent from the control exercised by the property 
owners in Bacon, Susquehanna Coal, and Scheele.  
As this Court has long recognized, there is a critical 
difference between cases where “the owner retains 
complete control of the transportation” and those 
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where “shipment has been delivered to a carrier.”  
Hughes Bros., 272 U.S. at 475.  Respondent overlooks 
this critical distinction, which—along with other rel-
evant “goods-in-transit” factors and the “common car-
rier” rule from Quill—counsels strongly against the 
constitutionality of the tax at issue in this case.  In-
deed, it is telling that even under the Due Process 
Clause’s less-stringent nexus standard, such mere 
foreseeability is not enough.  J. McIntyre Machinery, 
Ltd. v. Nicastro, 131 S. Ct. 2780, 2788 (2011) (plurali-
ty opinion) (“[I]t is not enough that the defendant 
might have predicted that its goods will reach the fo-
rum State.”); id. at 2793 (Breyer & Alito, JJ., concur-
ring in the judgment) (rejecting standard of “knows 
or reasonably should know” that defendant’s products 
“might” reach the forum state); see generally COST 
Amicus Br. 19-22. 

IIII. REVIEW IS NECESSARY TO ENSURE STA-
BILITY IN THE INTERSTATE MARKET FOR 
NATURAL GAS 

Respondent is conspicuously silent regarding the 
practical import of this case on the interstate move-
ment of all commerce by any means.  See Pet. 11-12.  
As demonstrated by the three amici curiae briefs 
supporting certiorari, representing leaders in the 
natural-gas industry and over 600 multistate busi-
nesses across the United States, the case implicates a 
state-court split that “threatens the efficient opera-
tion of the federally-regulated interstate natural gas 
marketplace and could impair the efficient operation 
of the interstate pipeline grid.”  INGAA Amicus Br. 4; 
see also AGA Amicus Br. 17-18; COST Amicus Br. 4-
6. 
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The taxation of gas stored while in transit signifi-
cantly impacts the interstate market for natural gas.  
Most significantly, the current state-court split cre-
ates a patchwork of state-tax liability and uncertain-
ty in the market.  See COST Amicus Br. 6-10.  This 
patchwork incentivizes shippers to avoid pipelines 
with storage facilities in taxing states, even if the re-
ceipt and delivery points are in non-taxing states.  
INGAA Amicus Br. 10.  Because shippers have no 
ability to designate the transportation route or stor-
age location of their natural gas, see id., their only 
cost-effective option may be to boycott certain pipe-
lines entirely.  As a result, pipelines with taxable 
storage facilities may “face operational difficulties in 
meeting the demands of the marketplace,” leading to 
potential gas shortages and volatile pricing during 
critical periods, such as the unusually harsh winter 
of 2013-2014.  INGAA Amicus Br. 6-7; see also AGA 
Amicus Br. 2.   

In addition to Kansas, Oklahoma and Texas, 22 
other states have interstate storage facilities.  If the 
decision of the Kansas Supreme Court were allowed 
to stand, other states, incentivized by the opportunity 
to raise revenue from out-of-state entities, will cer-
tainly join Kansas and Oklahoma.  See AGA Amicus 
Br. 18; INGAA Amicus Br. 9.  This will cause greater 
uncertainty, which—without this Court’s interven-
tion—“has the potential to distort and balkanize the 
interstate natural gas transportation market.”  
INGAA Amicus Br. 9.  This Court should grant certi-
orari to ensure stability and predictability in the in-
terstate market for natural gas.   
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CCONCLUSION 
The petition for a writ of certiorari should be 

granted.    
        Respectfully submitted, 
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