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QUESTION PRESENTED 
 
 Has KBR presented a compelling reason for 
this Court to review the Fourth Circuit Court of 
Appeals’ unremarkable interlocutory holding, wholly 
consistent with its sister circuits, that this case 
should be remanded to the district court for 
development of an appropriate factual record before 
any final ruling on the applicability of the political 
question doctrine, preemption based on the 
combatant activities exception to Federal Tort 
Claims Act, and the doctrine of derivative sovereign 
immunity? 
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STATEMENT OF THE CASE 
 

The KBR Burn Pit multi-district litigation 
(“MDL”) includes 58 lawsuits, each filed on behalf of 
hundreds of servicemembers and defense contractor 
employees (collectively, “Servicemembers”), alleging 
that Halliburton and KBR (collectively, “KBR”) 
caused injury in Iraq and Afghanistan by engaging 
in conduct that was prohibited by the Logistics Civil 
Augmentation Program III contract (“the LOGCAP 
III contract”) and other military directives, that was 
unauthorized by the military, and that was 
negligent.  C.A.App. 3714-15.  Specifically, 
Servicemembers have alleged they have suffered 
death, acute or chronic injuries after being exposed 
to harmful smoke as a result of KBR’s unauthorized 
use of surface burning in open air pits as a means to 
dispose of vast quantities of unsorted waste, 
including hazardous waste, medical waste, and 
human waste.  C.A.App. 1760-1874.  
Servicemembers have also alleged KBR provided 
contaminated water used for showering and other 
purposes, and misled the military about KBR’s 
failures to perform the required testing and quality 
control. C.A.App. 1569-1604, 1760-1775, 1789-1795, 
520-522. 
 
A. The Facts Are Disputed. 

 
 KBR’s arguments are founded on the premise 
that the military authorized, ordered, directed, or 
ratified KBR’s negligent acts and omissions 
regarding surface burning and water treatment.  
See, e.g., Pet. 1-11, 14, 18 (“military decisions to 
employ burn pits on a battlefield”): 19-20, 22 
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(“implicate strategic decisions that were ultimately 
the responsibility of military officials”); 23 (“key 
decisions regarding the use of burn pits were made 
by the military, not KBR”); 32 (“it is equally clear 
that KBR’s work fell within the scope of its 
contract”); 38 (“all of KBR’s alleged misconduct –
such as siting burn pits in the ‘wrong’ locations or 
burning prohibited items – fell comfortably within 
the scope of its contractual authority to manage 
battlefield waste disposal and water supply.”)  But 
that is ipse dixit, not established fact.  See S. Ct. 
Rule 15(2) (requiring counsel to point out perceived 
misstatements made in petition).  Indeed, the Fourth 
Circuit expressly recognized that this premise is 
disputed, not resolved.  See, e.g., Pet.App. 21-22 (“In 
short, although the evidence shows that the military 
exercised some level of oversight over KBR’s burn pit 
and water treatment activities, we simply need more 
evidence to determine whether KBR or the military 
chose how to carry out these tasks.”); 36 (“At this 
point in the litigation, the record does not contain 
enough evidence to determine whether KBR acted in 
conformity with LOGCAP III, its appended task 
orders, and any laws and regulations that the 
contract incorporates.”); 36 (“We also lack evidence 
regarding whether the military permitted or 
required KBR to deviate from the contract’s terms 
under certain circumstances.”); 49 (“At this stage in 
the litigation, although it is evident that the military 
controlled KBR to some degree, . . . the extent to 
which KBR was integrated into the military chain of 
command is unclear.”). 

 
* * * 
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In 2001, the military entered into a 10-year 
contract with KBR called LOGCAP III to, among 
other things, provide waste disposal and water 
treatment services on military bases in the Middle 
East.  C.A.App. 489-490, 687-698.  The LOGCAP III 
contract – which in three years generated $15 billion 
in payments to KBR, C.A.App. 779-784 – was 
executed through various “task orders” issued by the 
military that incorporate “statements of work” and 
“letters of technical direction,” all of which expressly 
defined KBR’s responsibilities.  C.A.App. 562-586.     

 
A military guidance document explains that a 

statement of work “is a description of the work that 
is to be performed.  It details who, what, when and 
where but not ‘how’.”  This document goes on to 
explain that the military “do[esn’t] tell the LOGCAP 
Contractor[s] how to perform the Mission; [it] just 
tell[s] them what the end result has to be.”  Pet.App. 
18. 

 
Thus, under LOGCAP III, KBR controlled 

both the manner in which services were provided 
and the actions of its employees and subcontractors.  
The LOGCAP III Statement of Work provides that 
“the Contractor [is] . . . fully responsible for 
performing the function, service, or capabilities 
specified by the Government.  The Contractor shall 
report performance outcomes as required in the 
individual paragraphs.  The Contractor shall 
maintain supervisory control both technical and 
administrative over all Contractor employees.”  
C.A.App. 562-586.  As a “contractor accompanying 
the force,” KBR was prohibited from relying on the 
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military to supervise its employees.  C.A.App. 489-
90, 562-586.   

 
 LOGCAP III incorporated as contract terms 
the Offshore Environmental Guideline Baseline 
Document (“OEGBD”), as well as United States 
laws, regulations and guidelines promulgated by the 
Environmental Protection Agency, and all Army 
regulations and Guidelines. C.A.App. 489-490, 1230, 
1331, 1760-1778.  Because the OEGBD, incorporated 
into LOGCAP III, provides that “[o]pen burning will 
not be the regular method of waste disposal,” 
C.A.App.  1331 (Section C7.3.14), KBR was required 
to dispose of waste in a manner other than surface 
burning, unless it was expressly authorized to use 
burn pits by a task order, statement of work, or 
letter of technical direction.  C.A.App.  1331 (Section 
C7.3.14), 1760-1765.  
 

In the proceedings below, Servicemembers 
appended declarations from military officials, former 
KBR employees, and other percipient witnesses 
showing KBR failed to follow military directives.  
C.A.App. 1461-1469, 1760-1874.   Specifically, the 
evidence gathered by Servicemembers, without the 
benefit of any formal discovery, shows that KBR: 

 
 repeatedly and willfully ignored the 

terms of the LOGCAP contract, 
C.A.App. 1461-1469, 1760-1874; 

 ignored military directives not to mix 
waste and not to burn certain items, 
including medical waste and hazardous 
materials, in burn pits, C.A.App. 1785-
1788, 1776-1788, 1776-1781, 517-520;  



5 

 exercised exclusive control over the day-
to-day operation of the burn pits at 
issue in these lawsuits, C.A.App. 1776-
1781, 522-525; 

 determined the location of certain burn 
pits at issue in these lawsuits; and 

 repeatedly and willfully ignored the 
contractual requirements on water 
treatment, C.A.App. 1569-1604, 1760-
1775, 1789-1795, 520-522.   

 
To date, KBR has presented only one letter of 

technical direction authorizing the use of a burn pit 
at a single location, Camp Taji in Iraq. C.A.App. 344-
47.  There is no evidence in the record that KBR had 
contractual authority to use burn pits at any other 
bases.  Furthermore, even at Camp Taji, where the 
company was authorized to use surface burning for a 
limited period of time, it had to comply with the 
LOGCAP III’s contractual conditions on burning 
that required that KBR “take all possible and 
reasonable actions to protect human health and 
preserve the environment.”  C.A.App. 1470-1478 at ¶ 
17.  It did not do so.  C.A.App. 1785-1788, 1776-1788, 
1776-1781.   

 
B. The District Court Dismissed the 

Servicemembers’ Claims Without 
Permitting the Discovery Needed To 
Resolve the Factual Disputes.  
 
The parties’ factual contentions have not been 

tested or augmented through any formal discovery 
and remain disputed.  On October 16, 2009, after 
Servicemembers consented to consolidation by the 
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Judicial Panel on Multidistrict Litigation, the 
pending lawsuits were assigned to the United States 
District Court for the District of Maryland.  On 
January 29, 2010, KBR filed a motion to dismiss for 
lack of subject matter jurisdiction under Rule 
12(b)(1), arguing that three doctrines – political 
question, derivative sovereign immunity, and an 
implied federal preemption based on the combatant 
activities exception to the Federal Tort Claims Act 
(“FTCA”) – barred the district court from hearing 
Servicemembers’ claims.  KBR appended 23 exhibits, 
including newspaper articles, declarations by 
military personnel, and memoranda on military 
waste policies and conditions.  Servicemembers 
opposed KBR’s motion, and appended 48 exhibits to 
demonstrate lack of military authorizations for 
KBR’s alleged misconduct, including portions of the 
LOGCAP III contract, task orders, and regulations, 
congressional testimony, sworn declarations by 
military personnel and former KBR employees, and 
other materials.   

 
On September 8, 2010, the district court 

issued a lengthy memorandum opinion denying 
without prejudice KBR’s motion to dismiss.  In re: 
KBR, Inc., Burn Pit Litig., 736 F. Supp. 2d 954 (D. 
Md. 2010) (“Burn Pit I”).  The district court analyzed 
each of KBR’s arguments for dismissal and found 
them wanting.  The district court repeatedly noted in 
Burn Pit I that “Plaintiffs only challenge Defendants’ 
unauthorized decisions to use burn pits and treat 
water in the manners alleged” and that “[l]imited 
discovery is therefore necessary to determine 
whether Defendants actually operated the burn pits 
and treated water in ways prohibited or 
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unauthorized by the military.”  736 F. Supp. 2d at 
960; see also id. at 968  (“The Court cannot resolve 
this fundamental factual dispute [about contract 
compliance] because the record does not contain the 
entire contract, evidence establishing performance in 
compliance with its terms, or evidence that the 
military, when necessary, permitted or directed 
Defendants to deviate from the contract’s terms.  
Consequently, carefully limited discovery will be 
geared towards identifying any unauthorized actions 
performed by Defendants.”); id. at 971; id. at 976-77. 

 
Accordingly, the district court directed the 

parties to develop a discovery plan consistent with 
the views expressed in its memorandum opinion.  Id. 
at 979.  The parties submitted their respective 
discovery plans, but prior to entering an order on 
jurisdictional discovery, the district court stayed all 
proceedings in the MDL to await Fourth Circuit 
decisions in three cases – Al Shimari v. CACI 
Premier Tech., Inc., No. 09-1335, Taylor v. Kellogg 
Brown & Root Servs., Inc., No. 10-1543, and Al-
Quraishi v. Nakhla, No. 10-1891 – then-pending 
before the Fourth Circuit.   

 
Following the resolution of those three 

appeals, but before any of the contemplated discovery 
had occurred, KBR filed a renewed motion to dismiss 
based on lack of subject matter jurisdiction under 
Rule 12(b)(1).  KBR again contended that 
Servicemembers’ claims should be dismissed 
pursuant to the political question doctrine, 
derivative sovereign immunity, and preemption 
under the combatant activities exception to the 
FTCA.  KBR appended 23 new exhibits to the 
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renewed motion, including the LOGCAP III base 
contract, some task orders, amicus briefs, 
Fragmentary Order 2193, and three government 
reports regarding burn pits.  KBR did not, however, 
append any new declarations or documents 
purporting to establish that the military had 
authorized KBR’s actions.  Servicemembers opposed 
the renewed motion, arguing that the district court 
should abide by its Burn Pit I decision, which was 
consistent with Supreme Court and Fourth Circuit 
precedent.  As further counter to the evidence 
submitted by KBR, Servicemembers appended two 
additional declarations from military officials 
showing the company failed to follow military 
directives.    

 
Nonetheless, on February 27, 2013, without 

the benefit of any of the jurisdictional discovery that 
it had previously stated was a necessary prerequisite 
to making a final determination, the district court 
dismissed all of Servicemembers’ complaints on 
jurisdictional grounds.  Pet.App. 50-98.  In its 
dismissal memorandum, the district court did not 
discuss any of the evidentiary conflicts on material 
facts created by Servicemembers’ submissions, but 
instead relied exclusively on KBR’s initial and 
renewed evidentiary submissions – submissions that 
had not been tested through discovery.  Pet.App. 63.  
Moreover, the district court did not discuss in its 
memorandum any of the contradictory evidence 
showing that KBR did not always obtain the 
requisite authorizations to use burn pits, and even 
when it did, failed to comply with the terms of those 
authorizations in terms of hours of operation, types 
of material being burned, burning during windy 
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periods, extent of burning needed to reduce products 
to ash, and the like. Nor did the district court discuss 
the evidence showing that KBR chose the locations 
of the burn pits in certain camps.  Simply put, 
although it was faced with disputes regarding 
material facts in both 2010 and 2013, the district 
court did not attempt in its 2013 Order to reconcile 
its earlier finding that it “did not then have enough 
information to decide whether [MDL] Plaintiffs’ 
claims were non-justiciable . . . , barred, or . . . 
preempted.”  Pet.App. 55-56.  Instead, the district 
court created categorical rules that would allow for 
dismissal regardless of whether KBR acted directly 
contrary to military dictates. 
 
C. The Fourth Circuit Properly Remanded 

the Lawsuits for Discovery.   
 
Servicemembers appealed the district court’s 

dismissal to the Fourth Circuit.  “Because the 
district court lacked the information necessary to 
dismiss Appellants’ claims on these bases,” the 
Fourth Circuit vacated the district court’s decision 
and remanded the case for further proceedings. 
Pet.App. 5 (emphasis added).  The Fourth Circuit 
specifically noted the lack of any jurisdictional 
discovery.  See id. 8.   

 
This lack of discovery and a developed factual 

record precluded the Fourth Circuit from analyzing 
KBR’s claim of non-justiciability under the political 
question doctrine.  The Fourth Circuit explained 
“[i]n short, although the evidence shows that the 
military exercised some level of oversight over KBR’s 
burn pit and water treatment activities, we simply 
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need more evidence to determine whether KBR or 
the military chose how to carry out these tasks.”  
Pet.App. 21-22.   

 
On the argument that Servicemembers’ claims 

were preempted by the combatant activities 
exception to the FTCA, the Fourth Circuit adopted 
the reasoning of Saleh v. Titan, 580 F.3d 1 (D.C. Cir. 
2009), but explained that “[t]he district court  . . . 
erred in resolving the issue of [the extent to which 
KBR was integrated into the military chain of 
command] before discovery took place.  Accordingly, 
we vacate its decision to dismiss the 
Servicemembers’ claims on the basis of preemption.”  
Pet.App. 49.  

 
And on the question of derivative sovereign 

immunity, the Fourth Circuit held, “[a]t this point in 
the litigation, the record does not contain enough 
evidence to determine whether KBR acted in 
conformity with LOGCAP III, its appended task 
orders, and any laws and regulations that the 
contract incorporates.  We also lack evidence 
regarding whether the military permitted or 
required KBR to deviate from the contract’s terms 
under certain circumstances.  Accordingly, we hold 
that the district court erred in finding that KBR was 
entitled to derivative sovereign immunity at this 
time and vacate the court’s decision to dismiss the 
Servicemembers’ claims on that ground.”  Pet.App. 
36.    
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ARGUMENT 
 
KBR’s petition for a writ of certiorari is 

premature.  There is no final ruling permitting 
Servicemembers to question “inherently military 
judgments.”  Pet. 2.  Rather, the Fourth Circuit 
ruled, consistent with jurisprudence from its sister 
circuits, that the MDL should not be dismissed based 
on KBR’s contested assertions that the military 
controlled its conduct, but that those assertions 
should be tested in discovery.  In so doing, the 
Fourth Circuit did not create a circuit split, or 
“deepen” any existing split.  Nor did the Fourth 
Circuit rule on whether KBR’s invocation of these 
grounds for dismissal would ultimately prevail.  
Instead, the Fourth Circuit merely held that, 
because the resolution of the issues raised in KBR’s 
motion turns on contested facts, the district court 
erred in ruling without the requisite factual 
information.  
 

  The petition should be denied for several 
reasons.  First, the Fourth Circuit correctly 
determined that there was insufficient information 
in the undeveloped factual record to determine 
whether Servicemembers’ claims created a 
nonjusticiable political question, whether 
Servicemembers’ claims were preempted by the 
combatant activities exception to the FTCA’s overall 
waiver of sovereign immunity, and whether KBR 
was entitled to derivative sovereign immunity.  
Second, the Fourth Circuit’s interlocutory ruling 
neither created nor “deepened” any circuit split, as 
the circuits considering lawsuits against KBR and 
similar contractors have been uniform in their 
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application of these legal principles to the specific 
facts at issue before them.  Third and most 
importantly, the procedural posture of this case – on 
remand for development of an appropriate factual 
record to permit an informed ruling on the 
arguments raised in KBR’s motion to dismiss – 
makes this MDL lawsuit a poor candidate for 
certiorari review. 
 
I. The Fourth Circuit Properly Remanded 

for Development of a Factual Record 
Sufficient To Resolve Justiciability 
Under Baker v. Carr.  
 
The Fourth Circuit applied the Baker v. Carr, 

369 U.S. 186 (1962) analysis, holding justiciability in 
the instant case turns on whether: (1) the 
government contractor was under the control of the 
military, and (2) whether the military’s governance 
of the contractor was closely intertwined with 
national defense interests such that adjudication of 
the suit would require the judiciary to question 
military judgments significant to national defense.  
Pet.App. 11-12.  KBR does not dispute this 
articulation of the political question inquiry.  KBR’s 
primary contention is that the Fourth Circuit “badly 
misconstrued” the political question doctrine because 
it failed to “apply” the political question analysis in 
such a way as to automatically insulate KBR from 
judicial proceedings based merely on its status as a 
government contractor supporting the military in 
Iraq and Afghanistan.  Pet. 20-25.    
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A. The Fourth Circuit Found That the 
Current Factual Record Is 
Inadequate To Determine Whether 
Adjudication of the Lawsuits Would 
Implicate an Unreviewable 
Political Question 

 
KBR’s approach to the political question 

doctrine would abolish the Baker analytical 
framework in favor of per se non-justiciability of 
claims against independent government contractors 
providing services at military bases in Iraq and 
Afghanistan.  Such an approach cannot be reconciled 
with this Court’s explicit rejection of “resolution by 
any semantic cataloguing.”  Baker, 369 U.S. at 217.  
Instead of KBR’s categorical rule, Baker requires a 
“discriminating inquiry into the precise facts and 
posture of the particular case,” id., “[to] decid[e] 
whether the duty asserted can be judicially 
identified and its breach judicially determined, and 
whether protection for the right asserted can be 
judicially molded,” id. at 198.  In advocating for its 
categorical approach, KBR argues two “serious 
errors” by the Fourth Circuit, but neither so-called 
error withstands scrutiny. 
 

1. Throughout its petition, KBR states as 
fact that “the key decisions regarding the use of burn 
pits were made by the military, not KBR.”  Pet. 23.  
Servicemembers dispute this “fact” and submitted 
substantial evidence that KBR’s conduct was not 
authorized or directed by the military.  As the 
Fourth Circuit recognized, if Servicemembers are 
correct that the military exerted only limited control 
over KBR or that KBR’s conduct was unauthorized, 
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then adjudication of this suit would not require 
scrutiny of sensitive military decisions.  Pet.App. 21-
22. 

 
To be clear, there has been no formal 

discovery in this case.  The “extensive record” and 
“substantial evidence” cited by KBR consists of 
untested affidavits, self-selected contract excerpts, 
and public documents. Indeed, the Fourth Circuit 
looked for but did not find an evidentiary record 
sufficient to support KBR’s repeated assertions that 
each and every burn pit used in Iraq and 
Afghanistan was the Army’s “chosen disposal 
method,” that the Army dictated the use of each and 
every burn pit, and that the Army determined the 
location of each and every burn pit.  Pet.App. 14-22.  
The Fourth Circuit acknowledged some evidence on 
those points, but noted the district court had ignored 
the substantial evidence submitted by 
Servicemembers establishing lack of military 
control.  Pet.App. 17-18.  Among other evidence, 
Servicemembers provided declarations from a former 
Hazardous Materials and Safety Supervisor for KBR 
who explained that “‘KBR, not the military, was 
responsible for choosing the location of the burn pits’ 
at Camp Diamondback in Iraq.”  Pet.App. 18.  The 
Fourth Circuit cited to additional declarations 
submitted by Servicemembers as well.  Pet.App. 18.  
The Fourth Circuit concluded that the record 
demonstrated only that “the military exercised some 
level of oversight over KBR’s burn pit and water 
treatment activities,” but that it remained unclear 
“whether KBR or the military chose how to carry out 
[water treatment and waste disposal].”  Pet.App. 21-
22.   
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That the Fourth Circuit failed to credit KBR’s 
version of the facts in the face of conflicting evidence 
and without the benefit of any discovery does not 
mean that the political question analysis must 
involve an “intrusive analysis of military decision-
making as a prerequisite for resolving the threshold 
justiciability question.”  Pet. 24. (Emphasis omitted.)  
The Fourth Circuit properly remanded for discovery 
sufficient to resolve the factual conflicts.  Pet.App.  
14-22.  A district court is fully capable of 
appropriately managing discovery on these issues. 

 
2. KBR argues that the Fourth Circuit’s 

acknowledgement of the role of state law in 
determining what defenses are available to a 
contractor was error.  Pet. 21-23.  Yet as detailed 
below, all of the federal appellate courts that have 
conducted the political question analysis in this 
context have looked to the state law giving rise to 
the plaintiff’s claims and to the defendant’s defenses 
in order to determine whether adjudication of the 
suit would require an evaluation of sensitive 
military judgments.  As with any tort suit, state law 
determines both the claims and defenses available to 
the parties.  That a court must consult state law to 
determine what defenses are available in order to 
determine whether those defenses may raise 
questions about sensitive military judgments is 
unremarkable and uncontroversial.     
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B. The Fourth Circuit Decision Is 
Consistent with Appellate 
Jurisprudence Across the Nation.  

 
KBR does not want this Court to establish 

analytical consistency; it wants this Court to create a 
per se rule that any lawsuit involving a defense 
contractor in Iraq or Afghanistan should be 
dismissed as a challenge to sensitive military 
decisions.  KBR ignores that this Court has rejected 
such a per se rule even as to claims against the 
military.  Gilligan v. Morgan, 413 U.S. 1, 11-12 
(1973) (“[W]e neither hold nor imply that the conduct 
of the National Guard is always beyond judicial 
review or that there may not be accountability in a 
judicial forum for violations of law or for specific 
unlawful conduct by military personnel.”); see also 
Baker, 369 U.S. at 211 (“[I]t is error to suppose that 
every case or controversy which touches foreign 
relations lies beyond judicial cognizance.”).  

 
To date, every Court of Appeals has explained 

the paramount importance of the facts in 
determining whether a lawsuit challenges the type 
of quintessential military judgments that are 
incapable of judicial review.  No Court of Appeals 
has blindly accepted as true a contractor’s assertion 
that its conduct is nonjusticiable under the political 
question doctrine.  Rather, the Courts of Appeals 
have required a robust record established through 
discovery before applying the Baker v. Carr 
“discriminating inquiry.”  Likewise, the Courts of 
Appeals have analyzed whether there is a political 
question by looking to the state law, which governs 
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both the contours of a plaintiff’s claim as well as the 
available defenses.  

 
KBR tries to manufacture a circuit split by 

arguing the Fourth Circuit decision in this case, the 
Third Circuit’s decision in Harris v. Kellogg Brown & 
Root Servs., Inc., 724 F.3d 458 (3d Cir. 2013), and 
the Fifth Circuit’s decision in McManaway v. KBR, 
No. 12-20763, 2013 WL 8359992 (5th Cir. Nov. 7, 
2013), reh’g en banc denied, 2014 WL 1686952 (5th 
Cir. Apr. 28, 2014), are “irreconcilable” with the 
Eleventh Circuit’s decision in Carmichael v. Kellogg, 
Brown & Root Servs., Inc., 572 F.3d 1271 (11th Cir. 
2009).  See Pet. 25-29.  KBR then seeks to “deepen” 
this illusory circuit split by claiming the Fourth 
Circuit itself is “straddling both sides of the split” 
with its Burn Pit decision on one side, and Taylor v. 
Kellogg Brown & Root Servs., Inc., 658 F.3d 402 (4th 
Cir. 2011), on the other.  Pet. 28.   

 
  KBR is wrong. In each of those cases, the 

appellate court applied the Baker v. Carr analysis to 
facts tested and developed during discovery, and 
determined based on those facts whether the state 
law giving rise to the plaintiff’s claims, or any 
defenses thereto, would require a court to adjudicate 
sensitive military decisions.  To the extent there 
have been different outcomes in these cases, it is a 
reflection of differences in the facts, not in the court’s 
view of the law. 
 

The Eleventh Circuit, which KBR relies on as 
the basis of a purported circuit split, has twice taken 
this approach. First, in McMahon v. Presidential 
Airways, Inc., 502 F.3d 1331 (11th Cir. 2007), that 
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court held that discovery was needed before the 
court could ascertain whether adjudication would 
raise a political question.  McMahon involved 
survivors of three soldiers who sued Presidential 
Airways for negligently crashing an airplane into the 
side of a mountain.  Id. at 1336.  Because the 
governing contract gave Presidential the “general 
responsibility for making the decisions regarding the 
flights” and “the ultimate responsibility for ensuring 
the safety of the flights it was operating” and 
because “the military’s duties (according to the 
SOW) were relatively discrete” in comparison to 
Presidential’s “general supervisory responsibilities,” 
the Eleventh Circuit held that Presidential had not 
yet identified a military decision that would be 
implicated by judicial review of the plaintiff’s 
negligence claim. Id. at 1360-61.  Although 
Presidential submitted declarations in the same 
fashion as KBR did here, the Eleventh Circuit 
refused to consider them because “[the plaintiff] 
should have an opportunity to have discovery to 
rebut any such extraneous evidence, before such 
evidence is used to dismiss the case on political 
question grounds.”  Id. at 1360 n.28.  Given the lack 
of discovery the Eleventh Circuit stated that it “[did] 
not (and could not) hold that this litigation will not 
at some point present a political question,” but that 
“at this juncture, when almost no discovery has been 
completed, we cannot say that resolution of this case 
will require the court to decide a political question.”  
Id. at 1365. 

 
The Eleventh Circuit rejected the argument 

KBR advances here – that “battlefield contractors 
must be able to interact with soldiers as soldiers, not 
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as residents of 50 states with varying tort regimes.”  
See Pet. 23.  Confronted with a similar claim by 
Presidential, the Eleventh Circuit held that a 
private contractor had “no more pressing need for a 
uniform rule” than government agencies which also 
had to “face the non-uniform tort law of the various 
states.”  McMahon, 502 F.3d at 1346-47.  The 
Eleventh Circuit found “private companies in 
general must face the varying tort law of the fifty 
states” and Presidential could not explain “why it 
was in a different position from any other private 
corporation” merely by virtue of being a military 
contractor.  Id. at 1347 n.17.  The Eleventh Circuit 
thus concluded that applying legal uniformity “to 
private military contractors would be highly 
anomalous.”  Id. at 1346. 

 
Although KBR cites the case as evidence of a 

split, the Eleventh Circuit in fact applied this same 
framework in Carmichael.  There, plaintiff sued 
KBR for negligently driving a convoy vehicle that 
crashed, killing a solider.  572 F.3d at 1275.  The 
district court permitted full merits discovery, and 
thereafter dismissed on political question because 
“the army did in fact control every aspect of the 
organization, planning and execution of the convoy 
in question.”  Id. at 1279 (internal quotation marks 
omitted).  The Eleventh Circuit, based on “a fully 
developed” record agreed that “the circumstances 
under which the accident took place were so 
thoroughly pervaded by military judgments and 
decisions, it would be impossible to make any 
determination regarding Irvine’s or KBR’s 
negligence without bringing those essential military 
judgments and decisions under searching judicial 



20 

scrutiny.”  Id. at 1282-83.  Contrary to KBR’s 
assertion that the Eleventh Circuit determined there 
was a political question based on a “plausible” 
showing that military decisions “contributed” to the 
plaintiff’s injuries, see Pet. 15, the Eleventh Circuit 
held that KBR had shown that the role of the 
military was “plenary” and “thoroughly perva[sive]” 
based on “a fully developed” record. Id. at 1282-83, 
1290-91 (distinguishing McMahon on its facts).    

  
Moreover, as in the other appellate court 

cases, the Eleventh Circuit again looked to state law 
to determine whether the plaintiff’s claims would 
implicate military decisions.  Carmichael, 572 F.3d 
at 1288.  Because of “the uniformity of negligence 
law among the states,” it held that its decision would 
“remain the same regardless of which state’s law 
applied,” given that there were no judicially 
manageable standards by which to judge KBR’s 
conduct under the “fundamental elements of 
negligence claims.”  Id. at 1288 & n.13.  Thus, 
contrary to KBR’s argument that the “nuances of 
state law play no role in [the] inquiry,” see Pet. 15, 
the Eleventh Circuit expressly took state law into 
account in both Carmichael and McMahon. 

 
The Fifth Circuit ruled to the same effect in 

Lane v. Halliburton, 529 F.3d 548 (5th Cir. 2008).  
There, civilian truck drivers employed by KBR in 
Iraq sued KBR based on several theories of liability 
under state and federal law, including fraudulent 
inducement and negligence.  Lane, 529 F.3d at 554-
55.  The district court dismissed, holding 
adjudication of the lawsuit would be “an 
impermissible intrusion into powers expressly 
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granted to the Executive by the Constitution.”  Id. at 
556.  The Fifth Circuit reversed, holding the district 
court’s per se rule was error because the Baker v. 
Carr political question analysis required a 
“discriminating inquiry” into “the merits of [each] 
particular claim.”  Id. at 564 n.7.  The Fifth Circuit 
stressed that its analysis turned on “the elements 
that the Plaintiffs must prove in order to prevail on 
their state tort claims.”  Id. at 561.  Given that Texas 
tort law allowed for recovery even where an 
intervening cause was the direct cause of the injury, 
the Fifth Circuit held that it remained possible for 
the district court “to resolve the Plaintiffs’ fraud and 
negligence claims under Texas tort law without 
second-guessing the acts and decisions of the Army.”  
Id. at 566-67.  The Fifth Circuit went on to state that 
“further factual development very well may 
demonstrate that the claims are barred,” but held 
that based on the record before it the plaintiffs could 
demonstrate a set of facts that would allow them to 
prevail without questioning any military judgments.  
Id. at 566-67; see also McManaway, 2013 WL 
8359992 (on appeal from denial of KBR’s motion to 
dismiss on political question grounds, refusing to 
entertain interlocutory appeal in the absence of a 
choice-of-law analysis by the district court). 

 
The Fourth Circuit’s decision in Taylor follows 

the same path.  There, the plaintiff alleged that a 
KBR technician was negligent for turning on a main 
generator, which resulted in the plaintiff’s 
electrocution.  KBR invoked the same “state-law-
centric” analysis that it now criticizes, and argued 
that the lawsuit raised a political question because 
Virginia law established contributory negligence by 
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the military would serve as a complete defense.  Id. 
at 405 & n.6.  The district court ordered 
jurisdictional discovery on the defense to proceed, 
and thereafter found that adjudication of the suit 
“would invariably require the Court to decide 
whether ‘the Marines’ made a reasonable decision” 
and would also require “an evaluation of several 
command decisions.”  See id. at 407.  

 
In its decision, the Fourth Circuit noted that 

“[t]he facts relevant to our disposition of this appeal 
are not disputed.”  Id. at 404 n.2.  The Fourth Circuit 
conducted the requisite Baker “discriminating 
inquiry” and agreed with the district court that 
adjudication would necessarily require a jury to 
decide whether certain military combat decisions 
were wise.  Id. at 411-12 (“In assessing the 
contributory negligence defense and the 
reasonableness of Taylor’s conduct the court would 
be obliged to evaluate military decisions made by the 
Mayor’s Cell, including ‘whether back-up power 
should have been supplied to the Tank Ramp area.’” 
(internal citation omitted)).   
 

Likewise, the Third Circuit has held that facts 
ascertained through discovery – not generalities – 
control the invocation of the political question 
doctrine.  In Harris, plaintiffs sued KBR for 
negligently electrocuting their son.  724 F.3d 458.  
“After discovery was mostly complete,” the district 
court granted KBR’s motion to dismiss.  Id. at 463.  
The Third Circuit reversed the district court, finding 
that because the military contracts governing KBR 
provided “significant discretion over how to complete 
authorized work orders,” there was not sufficient 
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military control to raise a political question; in other 
words, KBR was not “simply doing what the military 
ordered it to do.”  Id. at 466-67.  The Third Circuit 
found plaintiffs’ claims were “based solely on 
whether KBR satisfied its contract duties” and did 
not question the wisdom of the military’s decision to 
impose those duties.  Id. at 468-69.  The Third 
Circuit, however, remanded the matter for a choice-
of-law analysis and further fact-finding because KBR 
invoked certain state-law defenses.  Id. at 469, 471-
77, 482.  The Third Circuit held that if KBR’s choice-
of-law analysis prevailed, and state law defenses 
required any consideration of the amount of fault 
attributable to the military, adjudication may be 
barred by the political question doctrine.  Id. at 474-
75.  KBR has petitioned this Court to review this 
interlocutory ruling and that petition is pending.  
See KBR v. Harris, No. 13-817. 

  
 Thus, the Fourth Circuit’s decision below is 
part of a consistent line of precedents applying the 
political question doctrine to claims against 
government contractors in Iraq and Afghanistan. In 
each of the appellate cases circuit courts have 
engaged in the Baker v. Carr “discriminating 
inquiry” that turns on a complete factual record.  
Given this uniformity among the circuits, and the 
interlocutory nature of this case, KBR’s petition 
should be denied.  
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II. The Fourth Circuit Properly Remanded 
for Development of a Factual Record 
Sufficient To Apply the Saleh Test for 
State Law Preemption.  
 
KBR’s petition for certiorari argues that the 

Fourth Circuit “deepened” a circuit split regarding 
preemption of state laws under the combatant 
activities exception to the FTCA, and review is 
needed because “[r]espondents’ claims are squarely 
preempted under either the Saleh test or the United 
States’ test.”  Pet. 31.  These arguments lack any 
merit.  Preemption under the combatant activities 
exception to the FTCA, to the extent it even exists,1 
is an affirmative defense, with KBR bearing the 
burden of both production and persuasion.   

 

                                                 
1  In Boyle v. United Techs. Corp., 487 U.S. 500 (1988), 
the Supreme Court recognized a “government contractor 
defense” that permitted government contractors to invoke an 
implied federal preemption of state law claims as a means of 
ensuring the effective viability of the  “discretionary function” 
exception to FTCA’s overall waiver of sovereign immunity.  
Multiple circuit courts have found that the same type of 
implied preemption may be derived from a different FTCA 
exception to waiver of sovereign immunity – the “combatant 
activities” exception.”  See Pet.App.37 (citing Harris, 724 F.3d 
458; Saleh, 580 F.3d 1; Koohi v. United States, 976 F.2d 1328 
(9th Cir. 1992)).  In the event this Court were to grant 
certiorari to review the Fourth Circuit’s interlocutory decision, 
the view set forth in the well-reasoned Saleh dissent should 
prevail; namely, the only FTCA exception that requires the 
judiciary to imply federal preemption is the “discretionary 
function” exception.  See Saleh¸580 F.3d at 24-32.  Building a 
judicially-crafted “government contractor” defense around the 
other exceptions ignores the FTCA’s express exclusion of 
government contractors from its scope.  See 28 U.S.C. § 2671; 
Saleh at 24-32.     
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1. The Fourth Circuit’s adoption of the 
test announced in Saleh does not “deepen” a three-
way circuit split.  Of the two circuit courts to analyze 
preemption based on the combatant activities 
exception since Saleh, each has explicitly adopted 
the very same test, first announced in Saleh.  
Pet.App. 47 (“[W]e adopt the Saleh test here.”); 
Harris, 724 F.3d at 480 (“We adopt the D.C. Circuit’s 
combatant-activities, command-authority test . . . .”).  
Although KBR attempts to create some basis for 
certiorari by framing its argument as a “split in 
authority” and claiming that the Fourth Circuit did 
not really apply the Saleh test despite explicitly 
adopting it, see Pet. 33 n.4, KBR’s argument boils 
down to an objection over how the Fourth Circuit 
applied Saleh to the facts in this case.  However, the 
Fourth Circuit did not misapply Saleh.  As discussed 
above, Servicemembers allege that KBR’s actions 
were unauthorized and that the military did not 
control KBR’s provision of services.  Thus, the 
Fourth Circuit’s remand for discovery into whether 
and to what extent the military controlled KBR was 
a correct application of Saleh.  Indeed, the D.C. 
Circuit itself stated in Saleh that its holding would 
not lead to preemption based on facts identical to 
those present in this case: 

 
Because performance-based statements 
of work “describe the work in terms of 
the required results rather than either 
‘how’ the work is to be accomplished or 
the number of hours to be provided,” by 
definition, the military could not retain 
command authority nor operational 
control over contractors working on that 
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basis and thus tort suits against such 
contractors would not be preempted 
under our holding.  

 
580 F.3d at 10. (emphasis added) (quoting 48 C.F.R. 
§ 37.602(b)(1)).  The MDL Burn Pit lawsuits involve 
the LOGCAP III task orders, which are precisely the 
kind of “performance-based” work order that the 
D.C. Circuit held “would not be preempted” under 
Saleh.  KBR is simply wrong in its assertion that 
Servicemembers’ claims are “squarely preempted” 
under the Saleh test.    
 

2. The Fourth Circuit’s refusal to rely on 
amicus briefing from the United States and adopt a 
test that has been adopted by no other circuit court 
cannot suffice as reason to grant certiorari.  As the 
Fourth Circuit noted, the United States’ “test 
recommends preemption when state tort laws touch 
any actions within the scope of the contractors’ 
contractual relationship with the government, even 
actions that the military did not authorize.  In this 
way, the United States’ test preempts state tort laws 
even when they do not conflict with the federal 
purpose underlying the combatant activities 
exception.”  Pet.App. 47.  No circuit has adopted that 
test, which is facially inconsistent with Congress’s 
decision to exclude contractors from the FTCA and 
ignores Boyle’s express refusal to adopt such a per se 
rule protecting government contractors from liability 
whenever the United States is protected.   

 
In short, given that the Fourth Circuit 

adopted the Saleh test, and properly rejected the 
invitation to commit error by employing the United 
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States’ amicus briefing test, there is no reason for 
the Court to grant certiorari.  Even more 
importantly, given that the parties have not been 
permitted to conduct any discovery, the Fourth 
Circuit properly held that “the district court 
therefore erred in resolving this issue before 
discovery took place.”  Pet.App. 49.  The Fourth 
Circuit found remand necessary because “the extent 
to which KBR was integrated into the military chain 
of command is unclear.”  Pet.App. 49 (citing Saleh, 
580 F.3d at 4).  The Fourth Circuit’s interlocutory 
holding is consistent with the combatant-activity-
exception preemption jurisprudence developing 
across the nation, does not create or deepen any 
circuit split, and does not indicate one way or the 
other whether KBR will ultimately prevail on its 
preemption defense.  The petition should be denied.  
 
III. The Fourth Circuit Properly Remanded 

for Development of a Factual Record 
Sufficient To Determine Whether KBR Is 
Entitled to Derivative Sovereign 
Immunity.   

 
 KBR asserts that Servicemembers’ claims 
should be dismissed because private government 
contractors should be entitled to derivative sovereign 
immunity irrespective of whether they acted in 
conformity with the terms of their contracts.  Pet. 
37-38.  KBR fundamentally misunderstands the law 
of derivative sovereign immunity.   
 

KBR and other defense contractors have 
urged a doctrine of derivative sovereign immunity 
derived from this Court’s 1940 decision in Yearsley v. 
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W.A. Ross Construction Co., 309 U.S. 18, 20-22 
(1940).  In that case, the Court recognized a 
government contractor may be entitled to invoke 
derivative sovereign immunity and be free from suit 
if (1) the government authorized the contractor’s 
actions, and (2) the government validly conferred 
that authorization.  Id.2  
  

KBR contends that it should be entitled to the 
protections of derivative sovereign immunity so long 
as it merely had a contract to perform general waste 
management and water treatment functions in Iraq 
and Afghanistan – even if it performed 
inconsistently with the terms of that contract.  In 
other words, KBR essentially contends that 
derivative sovereign immunity for government 
contractors is co-extensive with the immunities 
afforded the government itself.  See Pet. 37-38.  As 
the Fourth Circuit correctly recognized, however, 
KBR’s contention is not supported by Yearsley or its 
progeny.  Pet.App. 33-36 (“[S]taying within the 
thematic umbrella of the work that the government 
authorized is not enough to render the contractor’s 

                                                 
2 The Court has not yet reconciled this Yearsley-based 
form of derivative sovereign immunity with either the FTCA or 
the Boyle “government contractor defense,” Boyle, 487 U.S. 500.  
Under the FTCA, the United States has waived its immunity 
from tort suits under certain circumstances, see 28 U.S.C.  
§ 2674, but that waiver is subject to certain exceptions, see 28 
U.S.C. § 2680.  Moreover, the FTCA explicitly excludes 
independent contractors from its scope.  See 28 U.S.C. § 2671.  
Nevertheless, the body of Boyle jurisprudence (discussed above 
in Section II) permits government contractors to invoke an 
implied federal preemption of state law claims as an 
affirmative defense under certain circumstances, provided they 
carry the burden of proof and persuasion to establish they acted 
in conformity with the terms of the government contract.    
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activities the acts of [the] government.”) (internal 
quotation marks omitted and alteration in original).  
For instance, in reaching its finding of immunity in 
Yearsley, this Court noted that “[t]he Court of 
Appeals . . . found it to be undisputed that the work 
which the contractor had done . . . was all authorized 
and directed by the Government of the United 
States.”  309 U.S. at 20 (emphasis added); see also 
Myers v. United States, 323 F.2d 580, 583 (9th Cir. 
1963) (holding that “[t]o the extent that the work 
performed by [the contractor] was done under its 
contract with the Bureau of Public Lands, and in 
conformity with the terms of said contract, no 
liability can be imposed upon it for any damages 
claimed to have been suffered by the [landowners].”  
(emphasis added)).  The obvious corollary, as the 
Fourth Circuit correctly recognized, is that where a 
private government contractor does not perform in 
compliance with the terms of its contract, no 
derivative sovereign immunity may attach.  See 
Pet.App. 35-36 (“[A]s Yearsley and Myers show, KBR 
is entitled to derivative sovereign immunity only if it 
adhered to the terms of its contract with the 
government.”); see also, e.g., Chesney v. TVA, 782 F. 
Supp. 2d 570, 582 (E.D. Tenn. 2011) (“Yearsley 
makes clear that a contractor will qualify for 
derivative sovereign immunity only if the contractor 
executed the will of the government and did not 
exceed its authority.”); Jenkins v. Washington Area 
Transit Auth. (In re Fort Totten Metrorail Cases), 
895 F. Supp. 2d 48, 74 (D.D.C. 2012) (“[T]he very 
premise of these claims is that Ansaldo acted against 
the ‘will of the sovereign’ by breaching its 
contractual duties to WMATA and by performing 
negligently under the contract.  Derivative sovereign 
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immunity under Yearsley does not shield such 
claims.”). 
 
 Filarsky v. Delia, 132 S. Ct. 1657 (2012), the 
principal case upon which KBR relies is unavailing.  
First, Filarsky, a § 1983 qualified immunity case, did 
not overrule Yearsley.  See Filarsky, 132 S. Ct. at 
1669 (Sotomayor, J., concurring) (“[I]t does not follow 
that every private individual who works for the 
government in some capacity necessarily may claim 
qualified immunity . . . .   Such individuals must 
satisfy our usual test for conferring immunity.”).  
Second, Filarsky does not cite Yearsley or the FTCA 
and does not purport to extend beyond § 1983 
qualified immunity.  It is thus inapplicable here.  See 
Pet.App. 32. 
  

Moreover, KBR’s per se approach to immunity 
for private government contractors would conflict 
with policies underlying military contracting.  First, 
it would contradict the military’s reasoned 
requirement that all contractors seeking military 
contracts through the LOGCAP program secure and 
maintain liability insurance to cover losses resulting 
from the contracting efforts.3  Second, it would 
contradict the Department of Defense’s 
determination that allowing for tort litigation 
against contractors “adequately allocates risks,” see 

                                                 
3  KBR’s assertion that “the government will ultimately 
pick up the tab for the contractor’s liability,” Pet. 36, is by no 
means established.  For instance, the United States Court of 
Federal Claims recently dismissed a lawsuit by KBR against 
the United States seeking indemnification for third party suits 
arising out of its work under the Restore Iraqi Oil contract for 
lack of subject matter jurisdiction.  Kellogg, Brown & Root 
Servs., Inc. v. United States,  115 Fed. Cl. 168 (Fed. Cl. 2014).  
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Defense Federal Acquisition Regulation Supplement, 
73 Fed. Reg. 16,764, 16,768 (Mar. 31, 2008), and its 
admonition that “to the extent contractors are 
currently seeking to avoid accountability to third 
parties for their own actions by raising defenses 
based on sovereignty of the United States, this rule 
should not send a signal that would invite courts to 
shift the risk of loss to innocent third parties,” see id.  
And third, it would deprive the military of a valuable 
tool to ensure contractor compliance with 
government direction – namely, private tort liability.  
This result in turn could erode the quality of the 
services provided to the government and require the 
military to divert additional resources to monitor 
and enforce contractors’ activities. 
  

In light of the undeveloped factual record, the 
Fourth Circuit correctly concluded that the evidence 
was insufficient to determine “whether KBR acted in 
conformity with LOGCAP III, its appended task 
orders, and any laws and regulations that the 
contract incorporates,” as well as “whether the 
military permitted or required KBR to deviate from 
the contract’s terms under certain circumstances.”  
See Pet.App. 36.   For this reason as well, the 
petition should be denied. 
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IV. The Interlocutory Posture of This Case 
Makes It a Poor Vehicle To Review the 
Jurisprudence Regarding the Political 
Question Doctrine, State Law 
Preemption, and Derivative Sovereign 
Immunity. 

 
 As demonstrated above, facts are needed 
before the judiciary is able to resolve justiciability 
and immunity and to determine if Servicemembers’ 
state law claims are preempted.  See Baker, 369 U.S. 
at 211-12 (determining whether the political 
question doctrine applies requires a “discriminating 
analysis of the particular question posed, in terms of 
the history of its management by the political 
branches, of its susceptibility to judicial handling in 
the light of its nature and posture in the specific 
case, and of the possible consequences of judicial 
action”) id. at 217 (noting the necessity of a 
“discriminating inquiry into the precise facts and 
posture of the particular case, and the impossibility 
of resolution by any semantic cataloguing”); Saleh, 
580 F.3d at 9 (determining preemption of state law 
claims requires ascertaining whether “a private 
services contractor is integrated into combatant 
activities over which the military retains command 
authority”); Yearsley, 309 U.S. at 20-21 (noting lower 
court findings that contractor’s work was all 
authorized and directed by the federal government 
in concluding that immunity applied).  
 

The Fourth Circuit, in reversing the district 
court’s dismissal of the Servicemembers’ lawsuits, 
recognized (and repeatedly emphasized) that the 
factual record needed to resolve the issues raised by 
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KBR had not yet been developed.4  Pet.App. 5 
(“Because the district court lacked the information 
necessary to dismiss Appellants’ claims on these 
bases, we vacate the district court’s decision and 
remand this case for further proceedings consistent 
with this opinion.”) (emphasis added); see also 
Pet.App. 21-22 (“[A]lthough the evidence shows that 
the military exercised some level of oversight over 
KBR’s burn pit and water treatment activities, we 
simply need more evidence to determine whether 
KBR or the military chose how to carry out these 
tasks.  We therefore cannot determine whether the 
military control factor renders this case 
nonjusticiable [under the political question doctrine] 
at this time.”) (emphasis added); Pet.App. 36 (“At 
this point in the litigation, the record does not 
contain enough evidence to determine whether KBR 
acted in conformity with LOGCAP III, its appended 
task orders, and any laws and regulations that the 
contract incorporates.  We also lack evidence 
regarding whether the military permitted or 
required KBR to deviate from the contract’s terms 
under certain circumstances.  Accordingly, we hold 
that the district court erred in finding that KBR was 
entitled to derivative sovereign immunity at this 
time . . . .”) (emphasis added); Pet.App. 49 (“At this 
stage in the litigation . . . the extent to which KBR 
was integrated into the military chain of command is 
unclear.  The district court therefore erred in 

                                                 
4  To the extent that any factual record exists, it is sparse 
and untested.  See Pet.App. 8 (Fourth Circuit noting that no 
jurisdictional discovery has taken place).  Moreover, the two 
sides sharply disagree as to what the evidence in the 
undeveloped record shows.  See, e.g., Pet.App. 14-20 & 34 and 
supra, pp. 1-5. 
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resolving this issue [i.e., the extent to which KBR 
was integrated into the military chain of command] 
before discovery took place.”) (emphasis added and 
internal citation omitted).   
 

Indeed, this lack of a developed factual record 
sets this case apart from other lawsuits cited by 
KBR.  See, e.g., Harris v. Kellogg, Brown & Root 
Servs., 878 F. Supp. 2d 543, 547 (W.D. Pa. 2012) 
(noting that “[e]xtensive discovery has been 
undertaken by the parties” prior to ruling on motion 
to dismiss), rev’d 724 F.3d 458 (3d Cir. 2013); 
Carmichael, 572 F.3d at 1279 (noting that district 
court did not rule on motion to dismiss until “[a]fter 
completion of discovery”); Saleh, 580 F.3d at 4 
(noting that district court allowed limited 
jurisdictional discovery prior to ruling on motion to 
dismiss); Taylor, 658 F.3d at 405 (noting that district 
court authorized limited jurisdictional discovery 
prior to ruling on motion to dismiss). 
 

Given the procedural posture of this case – on 
remand for development of an appropriate factual 
record prior to ruling on the motion to dismiss – 
KBR’s petition for certiorari here is premature.  See 
Bhd. of Locomotive Firemen & Enginemen v. Bangor 
& A. R. Co., 389 U.S. 327, 328 (1967) (per curiam) 
(“Petitioners seek certiorari to review the adverse 
rulings made by the Court of Appeals.  However, 
because the Court of Appeals remanded the case, it 
is not yet ripe for review by this Court.  The petition 
for a writ of certiorari is denied.”); see also Hamilton-
Brown Shoe Co. v. Wolf Bros. & Co., 240 U.S. 251, 
258 (1916) (“[E]xcept in extraordinary cases, the writ 
is not to be issued until final decree.”); Va. Military 
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Inst. v. United States, 508 U.S. 946, 946 (1993) 
(Scalia, J., respecting denial of petition for writ of 
certiorari) (“We generally await final judgment in 
the lower courts before exercising our certiorari 
jurisdiction.”).  
  

Here, not only is there no developed factual 
record, but also there is currently no final 
determination one way or the other on the merits of 
KBR’s assertions of nonjusticiability under the 
political question doctrine, preemption under the 
combatant activities exception, or derivative 
sovereign immunity.  Should these issues eventually 
be finally resolved in a manner adverse to KBR, 
KBR will, at the appropriate time, be entitled to seek 
this Court’s review of such a ruling on these issues.  
See, e.g., Major League Baseball Players Ass’n. v. 
Garvey, 532 U.S. 504, 508 n.1 (2001) (“[W]e have 
authority to consider questions determined in earlier 
stages of the litigation where certiorari is sought 
from the most recent of judgments of the Court of 
Appeals.”); Va. Military Inst., 508 U.S. at 946 (denial 
of certiorari does not preclude a petitioner from 
raising the same issues in a later petition after final 
judgment has been rendered).  But the Fourth 
Circuit’s current ruling is hardly the type of ruling 
that should be reviewed by the Supreme Court at the 
present time.  

CONCLUSION 
 
 The petition for writ of certiorari should be 
denied.   
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