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Petitioners (hereafter Amgen) submit this brief in 
response to the Court’s decision today in Fifth Third 
Bancorp v. Dudenhoeffer, No. 12-751 (June 25, 2014).  
Fifth Third is one of two cases for which Amgen asked 
this Court to hold the petition.  (The other case—
Halliburton Co. v. Erica P. John Fund, Inc., No. 13-
317—was decided on Monday; Amgen has already filed 
a supplemental brief addressing that decision.) 

ARGUMENT 

I. FIFTH THIRD UNDERSCORES THE NEED FOR PLENARY 

REVIEW IN THIS CASE 

In Fifth Third the Court held that the investment 
decisions of fiduciaries of employee stock ownership 
plans (ESOPs) are largely governed not by a “pre-
sumption of prudence” but rather by the same prudent-
person standard applicable to other ERISA fiduciaries, 
which appears in 29 U.S.C. § 1104(a)(1)(B).  See slip op. 
8-15. 

The Court recognized, however, that challenges to 
investment decisions by ESOP fiduciaries present spe-
cial considerations.  Of most relevance here, the Court 
addressed the dilemma that ESOP fiduciaries who are 
insiders of the company face whenever they come to 
possess adverse material non-public information about 
the company.  The fiduciaries, the Court explained, 
cannot react by selling the company’s stock, because 
that could constitute unlawful insider trading.  See slip 
op. 18-19.  And requiring fiduciaries to take either of 
two other possible steps, namely disclosing the infor-
mation to the public themselves or imposing a freeze on 
ESOP transactions in the company’s stock, “could con-
flict with the complex insider trading and corporate 
disclosure requirements imposed by the federal securi-
ties laws or with the objectives of those laws.”  Id. at 
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19; accord Pet. 18-19, 21; Cert. Reply 6-7.  Disclosure or 
a freeze could also, the Court observed, “do more harm 
than good to the fund”—i.e., could harm the fiduciary’s 
beneficiaries—“by causing a drop in the stock price and 
a concomitant drop in the value of the stock already 
held by the fund.”  Slip op. 20; see also Pet. 20; Cert. 
Reply 7-8.1 

Despite recognizing these crucial points, the Court 
in Fifth Third did not resolve whether insider fiduciar-
ies can ever be held liable under ERISA for failing to 
act on material non-public information about their com-
pany.  That question—which has divided the courts of 
appeals, see Pet. 15-17—is the second question present-
ed in this case.2  For the reasons explained in Amgen’s 
petition and reply brief, this Court’s review of that 
question is warranted.3 

II. ALTERNATIVELY, THE COURT SHOULD VACATE AND 

REMAND IN LIGHT OF FIFTH THIRD 

At a minimum, the Court should grant Amgen’s pe-
tition, vacate the judgment below, and remand the case 

                                                 
1 The defendants here include both corporate entities like 

Amgen Inc. and natural persons, yet the Ninth Circuit, which la-
beled all of the defendants fiduciaries under ERISA, did not dis-
tinguish between those two groups in discussing what a fiduciary 
must do with material non-public information. 

2 Respondents’ counsel have acknowledged the circuit conflict 
in their own separate petition urging the Court to take up this is-
sue.  See Cert. Reply 6 (citing Pet. 24, Rinehart v. Akers, No. 13-
830 (U.S. Jan. 8, 2014)). 

3 The Court in Fifth Third noted that the “Securities and Ex-
change Commission has not advised us of its views on” whether 
requiring ERISA fiduciaries to act on non-public information is 
consistent with the securities laws.  Slip op. 20.  Granting review 
here would provide the agency an opportunity to do so 
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for further consideration in light of Fifth Third.  As dis-
cussed, the Court there emphasized the special consid-
erations that come into play when a fiduciary sued for 
allegedly violating ERISA is also a company insider 
with duties under the securities laws and duties to his 
employer.  Specifically, the Court stated that: 

To state a claim for breach of the duty of pru-
dence on the basis of inside information, a 
plaintiff must plausibly allege an alternative ac-
tion that the defendant could have taken that 
would have been consistent with the securities 
laws and that a prudent fiduciary in the same 
circumstances would not have viewed as more 
likely to harm the fund than to help it. 

Slip op. 18.  As also discussed, the Court elaborated on 
this point by directing lower courts to consider whether 
holding insider fiduciaries liable for not disclosing non-
public information themselves or not stopping fund 
purchases of the stock would conflict with the securities 
laws’ text or purposes.  See id. at 19-20.  And it re-
quired courts to consider whether a prudent fiduciary 
in the defendant’s position could have reasonably con-
cluded that these alternate steps would “do more harm 
than good.”  See id. at 20.4 

                                                 
4 Although the language block-quoted in the text could be 

read as answering Amgen’s second question presented, the better 
reading is that it simply leaves that question open.  This reading is 
consistent with the fact that Fifth Third did not actually present 
the question whether insiders can ever be held liable under 
ERISA for failing to act on non-public information.  The possibility 
that lower courts will misread this language as having answered 
the question presented, however, is further reason for the Court to 
grant plenary review in this case. 



4 

 

The Ninth Circuit’s decision here is not consistent 
with these directives.  Indeed, the court of appeals 
largely ignored the dilemmas faced by insider-
fiduciaries, treating them as little different from other 
ERISA fiduciaries.  See Pet. App. 23a-29a.  The Ninth 
Circuit certainly did not consider whether the obliga-
tions it imposed on petitioners conflict with the purpose 
of the securities laws.  See id. at 28a-29a.  Nor did it 
consider whether petitioners could have reasonably 
concluded that the steps the Ninth Circuit suggested 
would have “do[ne] more harm than good.”  Fifth 
Third, slip op. 20.  Rather, the court of appeals stated 
flatly that “the fiduciaries’ obligation to remove the 
Fund as an investment option was triggered as soon as 
they knew or should have known that the share price 
was artificially inflated.”  Pet. App. 27a.  In short, the 
Ninth Circuit did not give “careful judicial considera-
tion [to] whether the complaint states a claim that the 
defendant has acted imprudently,” as Fifth Third has 
made clear is required.  Slip op. 15.  Fifth Third thus 
should (and almost certainly will) affect the Ninth Cir-
cuit’s reasoning on this issue, and hence a remand is 
warranted. 

Respondents might suggest that because Fifth 
Third does not dictate a different outcome, no remand 
is appropriate.  That premise is likely wrong, but in any 
event the conclusion does not follow.  All that is re-
quired for a vacatur and remand is that “an intervening 
factor” have “a legal bearing upon the decision” below.  
Lawrence ex rel. Lawrence v. Chater, 516 U.S. 163, 168 
(1996) (per curiam) (internal quotation marks omitted); 
see also id. at 169.  That standard is easily met here. 
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III. SUMMARY REVERSAL OR VACATUR AND REMAND IN 

LIGHT OF HALLIBURTON IS ALSO WARRANTED 

Amgen asked this Court to hold the petition not on-
ly for Fifth Third but also for Halliburton Co. v. Erica 
P. John Fund, Inc., No. 13-317.  As Amgen explained in 
the supplemental brief it filed after Halliburton was 
decided on Monday, Halliburton makes clear that the 
Ninth Circuit fundamentally erred in extending—sua 
sponte, and without any affirmative rationale—the pre-
sumption of reliance approved for securities cases in 
Basic Inc. v. Levinson, 485 U.S. 224 (1988), to ERISA 
cases like this one.  That portion of the Ninth Circuit’s 
judgment should be summarily reversed, or at a mini-
mum the Court should vacate and remand for further 
consideration in light of Halliburton. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted on questions one and two.  Alternatively, the 
judgment below should be summarily reversed insofar 
as the Ninth Circuit held that the Basic presumption 
applies here, and the case then remanded for the Court 
to reconsider other aspects of its decision in light of 
Fifth Third.  As a further alternative, the petition 
should be granted, the judgment vacated, and the case 
remanded for further consideration in light of both Hal-
liburton and Fifth Third. 
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