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Petitioners (hereafter Amgen) submit this brief in 
response to the Court’s decision today in Halliburton 
Co. v. Erica P. John Fund, Inc., No. 13-317, slip op. 
(June 23, 2014).  Halliburton is one of two cases for 
which Amgen asked this Court to hold the petition.  
(The other case—Fifth Third Bancorp v. Dudenhoeffer, 
No. 12-751—was argued in April and remains pending.) 

ARGUMENT 

I. HALLIBURTON CONFIRMS THAT THE NINTH CIRCUIT 

FUNDAMENTALLY ERRED IN HOLDING THAT THE 

BASIC PRESUMPTION APPLIES IN THIS ERISA CASE 

The Court’s decision in Halliburton confirms that 
the presumption of reliance approved for securities ac-
tions in Basic Inc. v. Levinson, 485 U.S. 224 (1988), 
does not apply to ERISA cases such as this one, which 
involves plaintiffs who are not even alleged to have 
bought or sold the relevant stock.  The Ninth Circuit’s 
error in extending Basic to this context—sua sponte, 
and with no more analysis than “we see no reason why” 
the presumption should not apply, Pet. App. 31a—
warrants summary reversal. 

Halliburton leaves no doubt that purchases or sales 
of stock by the plaintiff are a bedrock prerequisite to 
the application of the Basic presumption.  Indeed, in 
the very first paragraph the Court stated that where 
“the price of stock traded in an efficient market reflects 
all public material information, anyone who buys or 
sells the stock at the market price may be considered to 
have relied on those misstatements.”  Slip op. 1 (em-
phasis added).  And later the Court stated flatly that “a 
plaintiff must make the following showings to demon-
strate that the presumption of reliance applies in a giv-
en case: … (4) that the plaintiff traded the stock be-
tween the time the misrepresentations were made and 
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when the truth was revealed.”  Id. at 6-7 (emphasis 
added) (citing Basic, 485 U.S. at 248 n.27); accord id. at 
16.  The Court also stated the converse point, that “if 
[a] plaintiff did not buy or sell the stock after the mis-
representation was made but before the truth was re-
vealed, then he could not be said to have acted in reli-
ance on a fraud-tainted price.”  Id. at 17.  A purchase or 
sale, in other words, is not simply an element of a 10(b) 
claim (though it is that, see id. at 5).  It is the very ac-
tion that gives rise to the question of reliance, which 
the Basic presumption answers in appropriate circum-
stances.  The presumption thus has no application here, 
where there is no allegation of a transaction in which 
reliance occurred.1 

As noted, the Ninth Circuit offered no affirmative 
rationale for extending the presumption to this context 
(the first appellate court to have done so, to Amgen’s 
knowledge), stating only that it could “see no reason” 
not to, Pet. App. 31a.  That was an extreme error—
even respondents do not attempt to defend it, see Br. in 
Opp. 1-2, 9-13—and one that will have significant re-
percussions.  The decision below is published, and thus 
binding precedent in the largest circuit in the country.  
Its effects, moreover, will not be limited to plaintiffs in 
the Ninth Circuit.  ERISA’s generous venue provision 
allows suit to be filed in “the district where the plan is 
administered, where the breach took place, or where a 
defendant resides or may be found.”  29 U.S.C. 
§ 1132(e)(2).  The Ninth Circuit’s holding will thus al-

                                                 
1 This is not to say that the presumption can sensibly be ap-

plied to ERISA plaintiffs who bought or sold.  See, e.g., Pet. 13 
(explaining one reason it cannot be applied to such plaintiffs).  The 
point for present purposes is that there no reasonable argument to 
apply the presumption to those who never bought or sold. 
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most certainly induce forum shopping by ERISA plain-
tiffs from around the country seeking an easier path to 
class certification (and thus a likely settlement).  These 
circumstances justify a summary reversal. 

At a minimum, the Court should grant the petition, 
vacate the judgment below, and remand the case for 
further consideration in light of Halliburton.  Hallibur-
ton’s confirmation that the Basic presumption can be 
applied only to those who bought or sold the stock 
would likely affect the views of the court of appeals on 
this issue, and thus a remand is appropriate.  See Cert. 
Reply 9.  A remand would also provide the Ninth Cir-
cuit with an opportunity to make a more informed rul-
ing by receiving briefing from the parties on this ques-
tion; as noted above and in Amgen’s prior submissions 
here, the court extended Basic to the ERISA context 
without any such briefing. 

II. THE COURT SHOULD CONTINUE TO HOLD THE PETI-

TION FOR FIFTH THIRD BANCORP v. DUDENHOEFFER 

Amgen asked the Court to hold this case not only 
for Halliburton but also for Fifth Third Bancorp v. 
Dudenhoeffer, No. 12-751.  A hold for Fifth Third is 
warranted because, as explained in the petition (at 22-
23), the Court’s decision in that case will likely bear on 
the third question presented here:  whether the “pre-
sumption of prudence,” which protects ERISA fiduciar-
ies from liability in certain circumstances, applies only 
if the retirement-plan language requires or encourages 
a fiduciary to invest in the employer’s own stock.  The 
Court’s opinion in Fifth Third will likely discuss the 
scope of the presumption of prudence, and in particular 
could speak to the type of plans to which the presump-
tion applies—including whether those plans must re-
quire or encourage investment in company stock. 
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Furthermore, the briefs and oral argument in Fifth 
Third (all of which post-date Amgen’s petition), suggest 
that the Court’s decision will also bear on the second 
question presented here:  whether an insider fiduciary 
of a company’s employee-retirement plan must act on 
material non-public information about the company in 
order to avoid liability under ERISA.  That issue was 
addressed in the parties’ merits briefs.  See Pet’r Br. 
42-44; Resp. Br. 37-45; see also U.S. Br. 28-31.  And the 
Court discussed it at some length during oral argu-
ment.  See, e.g., Oral Arg. Tr. 26 (“[C]an you give me an 
example of one [case] where a court said a trustee has 
breached its fiduciary obligation because he failed to 
use inside information?”); id. at 27 (“Q.  There is no rule 
of trust or ERISA law that you can breach a duty to a 
beneficiary by failing to use inside information, peri-
od.”); id. at 30 (“Q.  What do [insider fiduciaries] have to 
do then?  You said they can’t sell the stock based on 
[insider] information.  What are they supposed to do?”); 
id. at 10-11, 18-20 (discussing steps an insider fiduciary 
with inside information could or could not take in re-
sponse); id. at 13-15 (discussing proposed alternatives 
to insider trustees).  Indeed, counsel for the United 
States stated that the question of what standard ap-
plies to insider fiduciaries who possess inside infor-
mation is “the key issue” in the case.  Id. at 53.  This 
further demonstrates that a hold for Fifth Third is ap-
propriate. 

CONCLUSION 

The petition should be held pending a decision in 
Fifth Third Bancorp v. Dudenhoeffer, No. 12-751.  Fol-
lowing that decision, the petition should be granted and 
the judgment below summarily reversed as discussed 
above (together with instructions to reconsider on re-
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mand other aspects of the decision below in light of 
Fifth Third, should the Court’s decision in that case 
warrant such instructions).  Alternatively, the judg-
ment below should be vacated and the case remanded 
for reconsideration in light of Halliburton (and, if ap-
propriate, Fifth Third), or else the petition should be 
granted for plenary review on all three questions pre-
sented. 

Respectfully submitted. 
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