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REPLY BRIEF FOR PETITIONERS 
 

This Court twice has stated that “[t]he allocation 
of power contained in the Commerce Clause . . . au-
thorizes Congress to regulate interstate commerce 
directly [but] does not authorize Congress to regulate 
state governments’ regulation of interstate com-
merce.”  New York v. United States, 505 U.S. 144, 
166 (1992); Printz v. United States, 521 U.S. 898, 924 
(1997).  Respondents dismiss this as a “single line of 
dictum.”  Leagues Opp. 18.  This principle, however, 
is central to the anti-commandeering doctrine, and is 
an essential part of the reasoning of New York and 
Printz.  The Third Circuit rejected this tenet of fed-
eralism, see Pet. App. 47a, and respondents seek to 
replace it with a taxonomy of commands, prohibi-
tions, and “conditional” prohibitions with no footing 
in this Court’s precedent.  The Third Circuit’s deci-
sion reduces the anti-commandeering doctrine and 
its vital protection of State sovereignty to semantics, 
and that warrants review.  

Respondents claim faithful adherence to New 
York and Printz necessarily would invalidate numer-
ous federal statutes.  But while respondents cite 
purportedly analogous laws, each and every one in-
volves Congress’s exercise of authority to regulate 
private conduct.  In contrast, PASPA controls the 
manner in which States exercise their independent 
regulatory authority.  PASPA regulates States’ 
“permit-issuing activities” and determines when 
States may confer their “label of legitimacy.”  Pet. 
App. 47a, 51a.  Respondents do not (and cannot) cite 
a single comparable law—a fact that is itself a “tell-
ing indication of [a] severe constitutional problem.”  
Free Enterprise Fund v. PCAOB, 130 S. Ct. 3138, 
3159 (2010).     
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Respondents claim review is unnecessary be-
cause, even if PASPA’s regulation of States were in-
validated, they could sue individuals engaged in 
sports wagering under another provision of PASPA.  
Even if that were true—and it is not—it would not be 
a reason to allow the federal government to continue 
to dictate States’ regulation of sports wagering.  Only 
by striking down PASPA’s regulation of the States 
can the line of accountability for regulation of sports 
wagering be drawn to the federal government.  And 
respondents are equally wrong to urge this Court to 
wait for a circuit split.  Although PASPA is currently 
unique, Congress undoubtedly will enact similar 
laws in other areas if this Court denies review.   
Delay will only make the Tenth Amendment more 
difficult to enforce.     

Finally, review is particularly warranted because 
PASPA commandeers unequally.  Respondents an-
swer that numerous States with no desire to legalize 
sports wagering have acquiesced to PASPA’s discrim-
ination.  But under that analysis, “all that stands be-
tween the remaining essentials of state sovereignty 
and Congress is the latter’s underdeveloped capacity 
for self-restraint.”  Garcia v. San Antonio Metro. 
Transit Auth., 469 U.S. 528, 588 (1985) (O’Connor, 
J., dissenting).  In truth, “it is and will remain the 
duty of this Court” to uphold our federalist system.  
Id. at 589.   

I. PASPA IMPERMISSIBLY REGULATES THE 

STATES AS SOVEREIGNS.  

Respondents do not seriously dispute that the 
decision below contravenes this Court’s reasoning in 
New York and Printz.  PASPA’s prohibition of state 
licensing and authorization, after all, regulates 
“state governments’ regulation of interstate com-
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merce.”  New York, 505 U.S. at 166; Printz, 521 U.S. 
at 924.  As demonstrated in the Petition, as well as 
Judge Vanaskie’s dissent, certiorari is needed to ad-
dress this plain and essentially uncontested conflict 
with Supreme Court precedent. 

A. The Opinion Below Conflicts With 
History And Precedent. 

1. Although respondents dismiss the core rea-
soning of New York and Printz as a “single line of 
dictum,” similar language appears throughout this 
Court’s anti-commandeering precedent.  Congress 
has “power to regulate individuals, not States.”  New 
York, 505 U.S. at 166; Printz, 521 U.S. at 920.  Con-
gress must “exercise its legislative authority directly 
over individuals rather than over States,” New York, 
505 U.S. at 165, and cannot “require the States to 
govern according to Congress’ instructions,” id. at 
162.  And Congress cannot “control or influence the 
manner in which States regulate private parties.”  
Reno v. Condon, 528 U.S. 141, 150 (2000); see also 
South Carolina v. Baker, 485 U.S. 505, 514 (1988).  
Neither respondents nor the Third Circuit are at lib-
erty to cast those holdings aside.1  

Nor can respondents escape review by incorrectly 
asserting that “petitioners no longer contest” that 
PASPA is a valid Commerce Clause enactment.  U.S. 
Opp. 16; see also Leagues Opp. 34 n.7.  Every Tenth 
Amendment challenge is, by necessity, a claim that 
Congress has exceeded its enumerated powers, as 

                                                                          

  1  The Solicitor General claims Reno responded to “a different 

constitutional objection.”  U.S. Opp. 13 n.4.  But the Court used 

the above language to explain why the law did not “violate[ ] 

the principles laid down in either New York or Printz.”  528 

U.S. at 150.   
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the “inquiries are mirror images.”  New York, 505 
U.S. at 156.   

History draws this same line between valid regu-
lation of commerce and invalid regulation of the 
States.  See Pet. 23-24.  Madison and Hamilton wrote 
that “legislation for communities, as contradistin-
guished from individuals,” would be “subversive of 
the order and ends of civil polity.”  New York, 505 
U.S. at 180 (quoting The Federalist No. 20 (Clinton 
Rossiter ed., 1961)).  Ellsworth and Pinckney agreed.  
Id. at 165 (citing Jonathan Elliot, Debates on the 
Federal Constitution (2d ed. 1863)).  Respondents fail 
to say anything at all about this history—likely be-
cause no history supports their view. 

2.   The Third Circuit’s alternative rule not only 
departs from this Court’s reasoning, but also fails to 
explain this Court’s decisions.    

While respondents distinguish laws that “prohib-
it[] states from acting” from those that “force[] states 
to act,” Leagues Opp. 15, the Constitution does allow 
Congress to “force” States to act in appropriate cir-
cumstances.  The law in Reno was constitutional 
notwithstanding that it “require[d] time and effort on 
the part of state employees.”  528 U.S. at 150.  And 
Garcia held that States could be forced to comply 
with wage and overtime requirements.  469 U.S. at 
528.  These cases are explained by the distinction be-
tween regulating States as regulators or as market 
participants—not between action or inaction.  

This Court also has found state sovereignty in-
fringed where States are not “forced” to act.  Coyle v. 
Smith, 221 U.S. 559 (1911), involved a prohibition on 
a State relocating its capital; that prohibition did not 
require “legislative or administrative action,” U.S. 
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Opp. 11.  Respondents offer contradictory—and un-
satisfactory—distinctions of this precedent:  The So-
licitor General claims Coyle turned on the “equal 
footing doctrine,” U.S. Opp. 23, ignoring New York’s 
invocation of Coyle as anti-commandeering prece-
dent, 505 U.S. at 162.  The Leagues, meanwhile, dis-
tinguish Coyle as involving a prohibition “that Con-
gress had no enumerated power to impose.”  Leagues 
Opp. 34 n.7.  That just confirms that the relevant 
question is whether PASPA is a permissible regula-
tion of commerce, not whether it requires an “affirm-
ative act.”  Neither proposed distinction squares 
Coyle with the decision below.  

Respondents cannot deny that commands to reg-
ulate—including those in New York and Printz—may 
be rephrased as prohibitions.  To avoid absurdity, re-
spondents propose a further category of “conditional 
prohibitions,” which they agree are unconstitutional.  
U.S. Opp. 13-14; Leagues Opp. 24.  But PASPA could 
easily be phrased as a “conditional” prohibition:  
“States cannot license or authorize wagering unless 
they exclude wagering on sports.”  And even with re-
spondents’ proposed modification, the Third Circuit’s 
approach still would permit all manner of unac-
ceptable enactments:  “States cannot license or au-
thorize concealed carry of a firearm.”  “States cannot 
license or authorize sale of cigarettes.”  “States can-
not license or authorize operation of a motor vehicle 
by persons over age 75.”   

The Third Circuit’s rule fails to explain the cases, 
and leads to unacceptable results, because it is not 
the law.  The governing rule is articulated in New 
York and Printz, in language the Third Circuit disre-
garded.    
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3. Respondents claim other Circuits have 
adopted the Third Circuit’s approach.  Leagues Opp. 
15-16.  But their cited cases involved regulation of 
private conduct, and thus are consistent with the 
rule articulated by this Court.  Fraternal Order of 
Police v. United States, 173 F.3d 898 (D.C. Cir. 1999), 
and United States v. Bostic, 168 F.3d 718 (4th Cir. 
1999), involved a federal ban on firearm possession.  
And the law in City of New York v. Beretta U.S.A. 
Corp., 524 F.3d 384 (2d Cir. 2008), regulated gun 
manufacturers by requiring dismissal of certain 
state-law claims.2 

                                                                          

  2  The Leagues (at 22) also include an unelaborated string cite 

of inapposite cases, which ultimately highlights the lack of sup-

port for their position.  Two cases involved federal regulation of 

private conduct.  Connecticut v. Physicians Health Servs. of 

Conn., Inc., 287 F.3d 110, 122 (2d Cir. 2002) (ERISA); Strahan 

v. Coxe, 127 F.3d 155, 161-62, 167-70 (1st Cir. 1997) (Endan-

gered Species Act).  Two involved laws that “encouraged” states 

to voluntarily apply federal standards.  Lac Courte Oreilles 

Band of Lake Superior Chippewa Indians of Wis. v. United 

States, 367 F.3d 650, 663 (7th Cir. 2004); Envtl. Def. Ctr., Inc. v. 

EPA, 344 F.3d 832, 846-48 (9th Cir. 2003).  Two involved Con-

gress’s Spending Clause authority.  Cutter v. Wilkinson, 423 

F.3d 579, 589-90 (6th Cir. 2005); Kennedy v. Allera, 612 F.3d 

261, 269 (4th Cir. 2010).  Two involved violations of the Consti-

tution by States.  Midrash Sephardi, Inc. v. Town of Surfside, 

366 F.3d 1214, 1242-43 (11th Cir. 2004) (Fourteenth Amend-

ment); Dakota, Minn. & E. R.R. Corp. v. South Dakota, 362 

F.3d 512, 518 (8th Cir. 2004) (Takings Clause and Dormant 

Commerce Clause).  Two involved federal action with incidental 

impacts on States.  Nuclear Energy Inst., Inc. v. EPA, 373 F.3d 

1251, 1305-07 (D.C. Cir. 2004) (storing nuclear waste on federal 

property); Texas v. United States, 106 F.3d 661, 664-66 (5th Cir. 

1997) (failure to enforce immigration laws).  And one upheld the 

law at issue in Reno because it regulated State activity that 

“can in no sense be considered uniquely governmental.”  Okla. 

ex rel. Okla. Dep’t of Pub. Safety v. United States, 161 F.3d 

1266, 1272 (10th Cir. 1998).  



7 

  
 

4. Moreover, PASPA highlights the concern 
with accountability expressed in New York and 
Printz.  See Pet. 18-19.  Respondents argue simul-
taneously that “PASPA does not prohibit states 
from eliminating sports gambling prohibitions,” 
Leagues Opp. 23, and that if “citizens of New Jersey 
now are frustrated by their inability to engage in 
lawful sports gambling, there is no question that 
PASPA, not New Jersey, is to blame,” id. at 28.  See 
also U.S. Opp. 11, 17.  Citizens will understandably 
be confused by these contradictory remarks about 
who is accountable if sports wagering remains un-
lawful.   

B. PASPA Is Not A “Straightforward” 
Application Of Preemption.  

1. According to respondents, PASPA is “a 
straightforward exercise of Congress’ power to 
preempt.”  Leagues Opp. 18; see also U.S. Opp. 14.  
But Congress has no freestanding “power to 
preempt”; federal law trumps state law only if enact-
ed “in Pursuance” of the Constitution.  U.S. Const. 
art. VI, cl. 2; see also Am. Trucking Ass’ns v. City of 
Los Angeles, 133 S. Ct. 2096, 2106 (2013) (Thomas, 
J., concurring).  Like the Third Circuit, respondents 
mistake the rule of priority articulated in the Su-
premacy Clause for a grant of authority to regulate 
the States.  

2. Respondents cite a bevy of express preemp-
tion clauses that they contend would be threatened 
by a ruling invalidating PASPA.  Leagues Opp. 19 
n.2; U.S. Opp. 15-16.  But none of the cited laws reg-
ulates States’ “permit-issuing activities” to define 
when States may confer their “label of legitimacy.”  
Pet. App. 47a, 51a.   
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Most of the cited provisions bar state-law re-
quirements that would conflict with federal stand-
ards governing interstate commerce.  See 7 U.S.C. 
§ 136v(b) (provisions for labeling or packaging pesti-
cides “in addition to or different from” federal re-
quirements); 15 U.S.C. § 376a(e)(5) (restrictions con-
flicting with federal regulation of tobacco products); 
49 U.S.C. § 508(c) (restrictions on disclosure made 
“in accordance with” federal law); see also 15 U.S.C. 
§ 1121(b) (“differing from”); 21 U.S.C. § 360k (“differ-
ent from, or in addition to”); id. § 678 (“in addition to, 
or different than”); 46 U.S.C. § 4306 (“not identical 
to”).  These provisions are unobjectionable because 
they merely ensure that valid federal regulation 
trumps state law.  

The remaining cited laws bar States from imped-
ing free flow of interstate commerce.  Respondents 
cite Morales v. Trans World Airlines, Inc., 504 U.S. 
374, 378 (1992), which involved preemption of state 
law to secure “maximum reliance on competitive 
market forces.”  See also Am. Trucking, 133 S. Ct. at 
2099; Rowe v. N.H. Motor Transp. Ass’n, 552 U.S. 
364, 368 (2008).  And respondents cite statutes bar-
ring taxation of railroads or airlines that would 
“burden and discriminate against interstate com-
merce,” 49 U.S.C. §§ 11501, 40116, or similarly bur-
densome regulation of the length of trucks and bus-
ses, id. § 31111(b).3  These laws regulate interstate 
commerce to ensure it will be governed by market 
forces.   

                                                                          

  3  Two final laws regulate barriers to access federally funded 

highways.  See 23 U.S.C. §§ 102(a), 127(b).  These provisions 

may be independently justified under the Spending Clause.  See 

New York, 505 U.S. at 167.   
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Comparison to PASPA is instructive.  The cited 
laws exclude state regulation that would interfere 
with a federal regulatory or deregulatory scheme, 
whereas PASPA seeks to control the manner in 
which States exercise regulatory authority, precisely 
because there is no federal regulatory scheme that 
otherwise prohibits sports wagering.  As respondents 
put it, in tellingly Orwellian terms, PASPA seeks to 
“assist states in their efforts to prevent sports and 
other gambling, rather than preempt the field.”  
Leagues Opp. 26.  That federal “assist[ance]” comes 
in the form of federal regulation of States’ sovereign 
regulatory authority—precisely what the anti-
commandeering principle forbids.   

C. Immediate Review Is Necessary To 
Safeguard State Sovereignty.  

PASPA calls out for immediate review.  New Jer-
sey’s citizens voted overwhelmingly in favor of sports 
wagering, and their representatives seek “to respond, 
through the enactment of positive law.”  Bond v. 
United States, 131 S. Ct. 2355, 2364 (2011).  The de-
cision below frustrates that essential representative 
function. 

Respondents nevertheless argue that review is 
unnecessary and premature.  Neither contention has 
merit.   

1. Respondents say review is unnecessary be-
cause a separate provision of PASPA, regulating 
conduct of private parties “pursuant to” state law, 
would survive constitutional challenge.  See Leagues 
Opp. 17; U.S. Opp. 18-19.  But respondents sued to 
block New Jersey’s licensing regime under PASPA’s 
primary provision; they did not invoke the derivative 
prohibition on state-approved private conduct.  Ibid.  
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The fact that respondents might seek to achieve their 
goals by other means in subsequent litigation is not a 
reason to deny review.   

Moreover, this separate provision suffers from 
the same constitutional flaw, and is not severable.  
As the Third Circuit explained, Congress “chose to 
reach private activity only to the extent that it is 
conducted ‘pursuant to State law.’” Pet. App. 42a 
(quoting 28 U.S.C. § 3702(2)) (emphasis added).  
That regulation of state “approval and authorization” 
(ibid.) is an impermissible regulation of state sover-
eign authority.  And because there is no reason to be-
lieve Congress would have prohibited individual con-
duct “pursuant to” state law absent PASPA’s interre-
lated prohibition of state legislation, the regulation 
of private conduct is not severable.  See Alaska Air-
lines, Inc. v. Brock, 480 U.S. 678, 685 (1987).  Re-
spondents’ assertion that this appeal is “of little 
practical significance,” Leagues Opp. 17, is not only 
speculative and irrelevant, but also incorrect.    

2. Respondents also say this Court should await 
development of a circuit split.  Leagues Opp. 14.   

Yet respondents themselves note that, “in its 20-
year existence, PASPA has generated a grand total of 
two court of appeals decisions.”  Leagues Opp. 14.  
Not every State wishes to challenge PASPA.  Of the 
two States most closely associated with legal casino 
gambling—New Jersey and Nevada—one is express-
ly free of PASPA’s restraints.   

In the time it would take for the issue to arise 
again, Congress would likely seize the legislative tool 
offered by the decision below.  So, while there is no 
merit today to respondents’ claim that “[s]cores” of 
statutes would fall alongside PASPA, Leagues Opp. 
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18, the Third Circuit’s aberrant approach to federal-
ism eventually will become ensconced in the U.S. 
Code.  If the federal-state balance is to be effectively 
maintained, it must be maintained now.   

II. PASPA’S DISCRIMINATION BETWEEN THE 

STATES MAGNIFIES THE NEED FOR REVIEW.  

Certiorari is particularly warranted in light of 
the double-barreled nature of the constitutional vio-
lation.  PASPA commandeers only some States—
thus magnifying the injury.  

Respondents claim discrimination is permissible 
outside the election context, and cite cases approving 
regulations of interstate commerce with disparate 
geographic impacts.  E.g., Hodel v. Indiana, 452 U.S. 
314, 332 (1981) (mining regulation with alleged dis-
parate impact); Currin v. Wallace, 306 U.S. 1, 14 
(1939) (designation of tobacco markets alleged to 
create disparities within State).  But respondents 
cite no case allowing Congress to facially discrimi-
nate when regulating States directly, much less 
when regulating States’ exercise of their “broad au-
tonomy” to “pursu[e] legislative objectives.”  Shelby 
County v. Holder, 133 S. Ct. 2612, 2623 (2013).   

Respondents’ argument that PASPA “grandfa-
thers” the favored States fares no better.  This Court 
has approved grandfathering of private conduct as a 
“gradual approach” to legislation.  City of New Orle-
ans v. Dukes, 427 U.S. 297, 305 (1976).  But PASPA 
regulates States (not private conduct) and enacts a 
permanent distinction that effectively freezes exist-
ing law.  This Court rejected such a permanent dis-
tinction in Shelby County, 133 S. Ct. at 2628, when it 
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held that conditions in 1965 could not justify discrim-
ination in 2013.4 

Finally, respondents note that 45 other States 
are subject to PASPA.  Leagues Opp. 35.  But re-
spondents themselves observe that there is “nothing 
even suggesting that any states other than New Jer-
sey and its three amici are troubled in the slightest 
by PASPA’s prohibitions.”  Leagues Opp. 16.  The 
fact that States with no interest in sports wagering 
have acquiesced to PASPA does not make Nevada’s 
effective monopoly any less oppressive for States that 
do wish to legalize and regulate sports wagering.  To 
the contrary, it vividly illustrates why protection of 
state sovereignty cannot be entrusted to the political 
process.   

                                                                          

 4 It also makes no difference that New Jersey was previously 

granted a one-year opportunity to exempt itself from PASPA.  

As respondents acknowledge, New Jersey today “is subject to 

PASPA’s general restrictions.”  U.S. Opp. 4.  
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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