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REPLY BRIEF 

AFPM’s petition should be granted. Contrary to re-
spondents’ argument (California Opp. 19), no one has 
“misconstrue[d]” the Ninth Circuit’s decision rejecting 
this Court’s precedent as “archaic formalism,” Pet. 
App. 64a, not AFPM, not the dissenting judges, and 
not the 21 States and other amici supporting review. 
That decision refuses to apply “strict scrutiny” to reg-
ulations that, on their face, “incorporate state bound-
aries” that benefit local interests and burden out-of-
state competitors. Id.  

Further, respondents simply ignore the substance 
of AFPM’s challenge to the crude-oil provisions, 
which the Ninth Circuit acknowledged favor Califor-
nia TEOR over Alaskan and other imported crude 
oils, but which that court upheld because the discrim-
ination affected only 75 percent of California’s crude 
market. Pet. App. 48a. Nor can respondents avoid the 
Ninth Circuit’s disregard for this Court’s prohibition 
against States attaching restrictions to imports to 
control commerce outside the State. Id. at 54a–55a.  

There is a pressing need for review because Cali-
fornia’s violation of the Constitution is reshaping the 
national market for transportation fuels as regulated 
parties scramble to mitigate the impact of Califor-
nia’s discriminatory, extraterritorial regulation. Re-
view of these core legal issues will provide California 
and other States necessary guidance as to the stand-
ards governing the constitutionality of regulatory ef-
forts in an area that implicates important public and 
private interests nationwide. 
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ARGUMENT 

I. REVIEW IS NEEDED TO RESOLVE THE 
CONFLICTS CREATED BY THE NINTH 
CIRCUIT’S DISCRIMINATION RULINGS. 

A. The Ninth Circuit’s Facial Discrimina-
tion Ruling Warrants Further Review. 

The Ninth Circuit held that that the LCFS was not 
facially discriminatory because California advanced a 
“nondiscriminatory reason” for the discrimination 
against Midwest ethanol reflected on the face of the 
LCFS. Pet. App. 28a (emphasis added); id. at 29a. 
That analysis conflicts directly with this Court’s cases 
holding that facial discrimination is judged from the 
law’s face and that the “justification … has no bear-
ing on whether it is facially discriminatory.” Or. 
Waste Sys., Inc. v. Dep’t of Envtl. Quality, 511 U.S. 
93, 100 (1994).  

1. Respondents contend that the decision below is 
consistent with Oregon Waste because the panel fo-
cused on the “‘determinant’” for each fuel’s treatment 
and concluded that it “is a scientific calculation of 
greenhouse gas emissions.” California Opp. 21; see id. 
at 18; NGO Opp. 14, 17. Respondents make the same 
mistake as the panel by ignoring the face of the LCFS 
and by focusing instead on the purported reasons for 
the disparate treatment. Under the LCFS, identical 
processes for producing ethanol receive significantly 
different carbon-intensity scores depending on 
whether those processes occur in California or the 
Midwest. Pet. App. 72a–73a. The “determinant for 
which” score applies “is whether or not the [process 
occurred] ‘out-of-state.’” Or. Waste, 511 U.S. at 99. 

 By focusing on how California derived its scores 
favoring California ethanol over Midwest ethanol, re-
spondents—like the Ninth Circuit—erroneously focus 
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on the purported justification for facial discrimina-
tion. NGO Opp. 18 (contending that the default val-
ues “reflect real differences in (average) greenhouse 
gas emissions”); see California Opp. 19 n.10. But the 
purported justification for discrimination is irrelevant 
to the antecedent question whether a law is facially 
discriminatory. Or. Waste, 511 U.S. at 100. If a state 
employment regulation, on its face, imposed a higher 
application fee on minority candidates, that policy 
would be facially discriminatory, and the state could 
not avoid strict scrutiny by arguing that the basis for 
the discriminatory treatment was a “scientific” algo-
rithm that purported to evaluate the costs of hiring 
minority candidates. That is because the reason or 
justification for the facial discrimination itself must 
be subject to strict scrutiny. Id. at 101 (“Our cases re-
quire that justifications for discriminatory re-
strictions on commerce pass the ‘strictest scrutiny.’”). 
Without “‘searching judicial inquiry into the justifica-
tion,’” a court cannot conclude that facially discrimi-
natory treatment is benign. Adarand Constructors, 
Inc. v. Pena, 515 U.S. 200, 226 (1995). 

Respondents, like the court below, contend that 
quarantine cases like Oregon-Washington Railroad & 
Navigation Co. v. Washington, 270 U.S. 87 (1926), es-
tablish that geographic distinctions do not make a 
law facially discriminatory. NGO Opp. 18–19; Pet. 
App. 39a–40a. They are wrong. In Maine v. Taylor, 
this Court held that quarantine cases apply the same 
approach to assessing discriminatory laws. 477 U.S. 
131, 138 (1986). A quarantine law “discriminates on 
its face,” id., and is thus subject to strict scrutiny, id. 
at 148 n.19. 

2. Respondents contend that the LCFS is not fa-
cially discriminatory because individualized carbon-
intensity scores for ethanol can be established 



4 

  

through Method 2, which has resulted in a revised 
Table 6 with forty-one new scores, the overwhelming 
majority of which involve Midwest ethanol. California 
Opp. 17–18; NGO Opp. 16–17. But this confirms the 
LCFS’s facial discrimination. Method 2 is merely a 
means for a subset of those adversely affected by the 
default pathways to seek an amendment to the LCFS 
to secure some measure of relief from the LCFS’s de-
fault pathways, which explicitly favor California eth-
anol over Midwest ethanol. See Fort Gratoit Sanitary 
Landfill v. Mich. Dep’t of Natural Res., 504 U.S. 353, 
363 (1992) (strict scrutiny applicable where provision 
“reduces the scope of the discrimination” without 
eliminating it). That Midwest producers have been 
forced to resort to Method 2 just highlights the 
LCFS’s inherent facial discrimination. 

3. Respondents also argue that the default values 
do not facially discriminate because they include 
“‘Brazilian ethanols’ that are significantly lower than 
the California pathways [that petitioners] highlight.” 
NGO Opp. 16; California Opp. 6–7, 17. This Court, 
however, has long recognized that the “volume of 
commerce affected measures only the extent of the 
discrimination; it is of no relevance to the determina-
tion whether a State has discriminated.” Wyoming v. 
Oklahoma, 502 U.S. 437, 455 (1992). That “some out-
of-state manufacturers” may receive favorable treat-
ment does not eliminate discrimination. New Energy 
Co. of Ind. v. Limbach, 486 U.S. 269, 274 (1988); id. 
at 276 (“[N]either a widespread advantage to in-state 
interests nor a widespread disadvantage to out-of-
state competitors need be shown”). 
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B. The Ninth Circuit’s Approval of the 
LCFS’s Crude-Oil Provisions Warrants 
This Court’s Review.  

The LCFS assigns “identical carbon intensity val-
ues” to California TEOR and lower-carbon-intensity 
“out-of-state competitors,” California Opp. 16, even 
though California has concluded that the actual car-
bon intensity of California TEOR is significantly 
higher than that of out-of-state competitors. Pet. App. 
48a. Applying an “identical” baseline average to Cali-
fornia TEOR and its out-of-state competitors is dis-
criminatory. Pet. 6–7 & n.2, 21–23. AFPM’s challeng-
es to the crude-oil provisions warrant further review.  

1. By applying the same baseline average to com-
peting crudes, the LCFS “has a leveling effect which 
insidiously operates to the advantage of local [market 
participants].” Hunt v. Wash. Apple Adver. Comm’n, 
432 U.S. 333, 351 (1977). That “leveling effect” pro-
tects California TEOR from competition on the basis 
of carbon intensity in the same way that the re-
quirement of a single, uniform label in Hunt was de-
signed to protect lower-quality North Carolina apples 
from their Washington-State competitors. Id. Indeed, 
California admitted that it adopted this design to 
“reduce the incentive for regulated parties to comply 
with the LCFS by shifting” away from high-carbon-
intensity crudes such as California TEOR “to less 
carbon-intensive crude oils” from Alaska and foreign 
countries. Pet. App. 300a. California’s admission that 
it assigned “identical carbon intensity values” to Cali-
fornia TEOR and its “out-of-state competitors,” Cali-
fornia Opp. 16, coupled with the fact that credits and 
deficits generated from those assignments “carry for-
ward to subsequent years,” Pet. App. 45a n.12, con-
firm that AFPM’s challenges to the crude-oil provi-
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sions are not moot. See also AFPM Cross-Pet. Opp. 
12–13, 26–30. 

2. On the merits, this Court’s cases refute Cali-
fornia’s principal argument that discrimination must 
involve “the full market of competitors.” California 
Opp. 15. In Bacchus Imports, Ltd. v. Dias, 468 U.S. 
263 (1984), this Court struck down a discriminatory 
exemption that favored certain “locally produced bev-
erages, even though it [did] not apply to all such 
products.” Id. at 271; accord C&A Carbone, Inc. v. 
Town of Clarkstown, 511 U.S. 383, 392 (1994) (dis-
crimination favoring a single in-state entity makes 
the “protectionist effect … more acute”). The key is-
sue is whether “there is some competition between 
the locally produced” product that is favored and 
“products from outside the state” that are disfavored. 
Bacchus, 468 U.S. at 271.1 Here, California TEOR 
“was treated favorably compared to out-of-state 
sources based on a comparison of a fuel’s individual 
carbon intensity to its assigned carbon intensity” and 
that discrimination affects 75 percent of the Califor-
nia crude-oil market. Pet. App. 48a. 

3. California argues that its statements demon-
strating that the LCFS was designed to benefit local 
economic interests should be ignored because 
“[u]nder state law, [California] was required to ana-
lyze the economic effects of the LCFS on California” 
and that “[f]ragments of that analysis cannot estab-
lish any purpose to benefit California businesses.” 
California Opp. 15–16. Like the Ninth Circuit, Pet. 
                                            

1 The cases cited by California confirm this same understand-
ing. See Gen. Motors v. Tracy, 519 U.S. 278, 300 (1997) (requir-
ing “actual or prospective competition between the supposedly 
favored and disfavored entities”); Exxon Corp. v. Governor of 
Md., 437 U.S. 117, 125 (1978) (no discrimination because “there 
are no local producers or refiners”).  
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App. 50a n.13, California simply ignores how it justi-
fied the LCFS. 

In its Final Statement of Reasons, California ex-
plained that it was “sensitive to the current economic 
situation of the State, and, as required by AB 32, de-
veloped the LCFS in a manner that minimizes costs 
and maximizes the total benefits to California.” Pet. 
App. 312a. In summarizing the “impacts” of the 
LCFS, California highlighted that the LCFS’s dis-
placement of “imported transportation fuels with bio-
fuels produced in State keeps more money in the 
State,” id. at 316a–317a, and that “[t]he biorefineries 
expected to be built in the State will provide needed 
employment, and increased tax base for the State, 
and value added to the biomass used as feedstock,” 
id. at 316a (emphasis added). These are not “isolated 
fragments,” but instead reflect that (1) California de-
signed the LCFS “to stimulate the production and use 
of alternative, low-carbon fuels in California,” 
SER15:3649 (emphasis added), and (2) a “key ad-
vantage[e]” of the LCFS was that it reduces “depend-
ence on foreign oil.” Pet. App. 309a. California does 
not address any of these statements.  

II. THE NINTH CIRCUIT’S EXTRATERRITO-
RIALITY HOLDING WARRANTS REVIEW.  

1. Certiorari also should be granted to correct the 
Ninth Circuit’s departure from this Court’s prece-
dents forbidding extraterritorial regulation. Respond-
ents insist there is no conflict and that petitioners 
propose a “novel … constitutional ‘rule.’” NGO Opp. 
29. But the controlling “constitutional rule” is the one 
applied in Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 
511 (1935), and reaffirmed in Carbone: “States and 
localities may not attach restrictions to exports or 
imports in order to control commerce in other States.” 
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511 U.S. at 393; accord Nat’l Solid Wastes Mgmt. 
Ass’n v. Meyer, 63 F.3d 652, 660 (7th Cir. 1995).  

Respondents’ refusal to address Baldwin is telling 
because it refutes their arguments. There, the New 
York law struck down was impermissibly extraterri-
torial even though it applied only to milk sold in New 
York and was “indifferent” to the price of milk ex-
ported to other markets. The law was invalid even 
though New York had undisputed power to regulate 
the quality of the milk itself, including by banning 
milk produced under insanitary conditions. See 294 
U.S. at 524. What New York could not do was use its 
power to regulate in-state milk sales as a jurisdic-
tional hook to “regulat[e] by indirection” out-of-state 
transactions that did not affect the quality of the 
milk. Id. That is what the LCFS is designed to do—
restrict the sale of imported fuels to regulate out-of-
state commercial activities that have no effect on a 
fuel’s properties when used in California.2  

Nor can Carbone be dismissed as “a discrimination 
case.” NGO Opp. 22 n.8. The relevant discussion in 
Carbone, which was essential to the Court’s holding, 
concerned extraterritoriality. And the parallel to this 
case is exact—just as Clarkstown could not justify its 
discriminatory flow control ordinance based on con-
cerns about “out-of-town disposal sites that it might 
deem harmful to the environment,” 511 U.S. at 393, 
California cannot justify its disparate treatment of 
imported fuels based on concerns about out-of-state 
activities that it deems harmful to the global envi-
                                            

2 Baldwin refutes respondents’ attempt to distinguish (1) laws 
that condition importation on other States’ adoption of certain 
standards from (2) laws that condition importation on commer-
cial actors’ adherence to those standards. Both impermissibly 
violate the sovereignty of sister States by seeking to regulate 
conduct within those States’ jurisdictions.  
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ronment. “To do so would extend [California’s] police 
power beyond its jurisdictional bounds.” Id.  

2. With no answer for Baldwin or Carbone, re-
spondents turn to inapposite cases. None of the laws 
upheld in Pharmaceutical Research & Manufacturers 
of America v. Walsh, 538 U.S. 644 (2003), Minnesota 
v. Clover Leaf Creamery Co., 449 U.S. 456 (1981), and 
Exxon Corp. v. Governor of Maryland, 437 U.S. 117 
(1978), restricted imports based on the producers’ 
out-of-state activities. The law in Walsh sought to in-
duce payment of in-state rebates and was indifferent 
to the out-of-state prices drug manufacturers 
charged. See 538 U.S. at 669.3 The law in Clover Leaf 
regulated the product’s packaging based on the 
harms the packaging caused when used in the State. 
See 449 U.S. at 458–59. And the law in Exxon regu-
lated the provision of in-state retail gasoline service 
without “prohibit[ing] the flow of interstate goods” or 
“plac[ing] added costs upon them.” 437 U.S. at 126. 
Respondents cite no case upholding a law that disad-
vantaged imported goods based on how they were 
produced and transported in interstate and foreign 
commerce.  

Nor is there any merit to respondents’ contention 
that extraterritorial laws should be assessed under 
Pike v. Bruce Church, Inc., 397 U.S. 137 (1970). Pike 
applies when a regulation of in-state commerce “inci-
dental[ly]” affects interstate commerce. Id. at 142. 
There is nothing incidental about the LCFS’s effect 
on interstate and foreign commerce—its express pur-

                                            
3 Contrary to respondents’ suggestion, Walsh did not limit the 

extraterritoriality doctrine to price controls. It confined its dis-
cussion to price controls because that was the only issue raised. 
Carbone confirms that States may control neither out-of-state 
environmental practices nor out-of-state prices.  
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pose is to change out-of-state commercial activities in 
an effort to reduce out-of-state GHG emissions. 

3. Finally, respondents have no answer to the 
sweeping implications of the Ninth Circuit’s decision. 
They do not dispute that, by their own logic, Califor-
nia and every other State could regulate the “carbon 
intensity” of every imported product. Particularly 
given the transportation penalty inherent in lifecycle 
analysis, this would inevitably balkanize the national 
economy. And the implications do not stop there. Un-
der the Ninth Circuit’s decision, California could im-
pose a surcharge on every imported good produced in 
a plant powered by electricity from coal, or impose a 
graduated tax on imported goods based on the extent 
to which the plants in which they were produced emit 
more than a California-specified level of GHGs. The 
LCFS is in principle no different. Its purpose and ef-
fect are to control commerce conducted wholly outside 
California.  

III. THE DECISION BELOW PRESENTS LE-
GAL ISSUES OF NATIONAL IMPORTANCE 
THAT ARE RIPE FOR REVIEW.  

Respondents conclude by advancing a number of 
procedural arguments for delaying or denying review. 
California Opp. 33–37; NGO Opp. 32–35. None is 
persuasive. 

 1. Contrary to respondents’ contentions, Califor-
nia Opp. 33–34; NGO Opp. 32–35, the possibility of 
further proceedings below is no impediment to review 
where, as here, “the court below has decided an im-
portant issue, otherwise worthy of review, and Su-
preme Court intervention may serve to hasten or fi-
nally resolve the litigation.” S. Shapiro et al., Su-
preme Court Practice § 4.18, 285–86 (10th ed. 2013) 
(citing cases). The Ninth Circuit (1) dismissed this 



11 

  

Court’s precedent governing facially discriminatory 
laws as “archaic formalism,” Pet. App. 64a, (2) aban-
doned this Court’s decisions in Bacchus and Carbone, 
which hold that discrimination need not benefit all 
in-state entities to violate the Commerce Clause, id. 
at 49a–50a, and (3) embraced an extraterritoriality 
standard that conflicts with Baldwin and Carbone 
and multiple other federal courts of appeals, id. at 
51a–58a. None of these holdings is subject to factual 
development or reconsideration on remand, and each 
now represents the law in the Ninth Circuit. 

The Ninth Circuit’s rejection of this Court’s prece-
dent as “archaic formalism” should not await months 
or years of unnecessary proceedings while regulated 
parties suffer harms that the LCFS imposes on the 
national and international fuel markets. Further dis-
covery is unnecessary to address these legal issues 
and review by this Court would hasten resolution of 
the case. Indeed, 21 States and multiple other amici 
have urged this Court to grant review because of the 
impact the decision below has on their sovereign and 
private interests. E.g., States’ Amici Br. 10-15; WSPA 
Amicus Br. 6-8. 

2. Respondents themselves make clear their own 
need for definitive guidance from the Court. They 
note the numerous amendments made to the LCFS 
after it was challenged on constitutional grounds, 
California Opp. 5–10; NGO Opp. 11, and argue that 
California yet again “is considering numerous possi-
ble substantive amendments to the regulation” after 
a State court required California to address proce-
dural issues under State law. California Opp. 34; see 
NGO Opp. 34.4 The only guidance currently available 

                                            
4 None of those procedural issues bears on the substantive 

federal issues resolved below. Indeed, the LCFS’s substantive 
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to California is the binding decision of the Ninth Cir-
cuit rejecting this Court’s precedent on fundamental 
issues at the core of the LCFS’s design. Further re-
view by this Court would provide California and oth-
er States the benefit of this Court’s definitive “view of 
what the United States Constitution requires.” Ari-
zona v. Evans, 514 U.S. 1, 8 (1995).  

CONCLUSION 

The petition should be granted. 

      Respectfully submitted, 
 
 
RICHARD MOSKOWITZ PETER D. KEISLER*
GENERAL COUNSEL ROGER R. MARTELLA, JR. 
AMERICAN FUEL & PAUL J. ZIDLICKY
   PETROCHEMICAL ERIC D. MCARTHUR
  MANUFACTURERS RYAN C. MORRIS
  ASSOCIATION SIDLEY AUSTIN LLP
1667 K Street, N.W. 1501 K Street, N.W.
Suite 700 Washington, DC 20005 
Washington, DC 20006 (202) 736-8000
(202) 552-8474 pkeisler@sidley.com
 
Counsel for AFPM Counsel for Petitioners 

June 9, 2014       * Counsel of Record 

                                            
requirements remain fixed while California addresses the pro-
cedural issues identified by the state court. See POET, LLC v. 
Cal. Air Res. Bd., 218 Cal. App. 4th 681, 762 (2013). 


