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This amicus curiae brief is submitted on 
behalf of Professors of Evidence Law at various 
United States Law Schools.  Petitioner Billy Wayne 
Cope and Respondent the State of South Carolina 
have consented to the filing of this brief. 

INTEREST OF AMICI CURIAE1 

Amici are professors of law with a particular 
interest in state and federal rules of evidence as well 
as the effect of the application of evidence rules on a 
criminal defendant’s constitutional right to present a 
complete defense.  Their qualifications are set forth 
in the Appendix. 

SUMMARY OF ARGUMENT 

The Court should grant certiorari and 
summarily reverse the judgment of the South 
Carolina Supreme Court because that court’s 
application of otherwise valid rules of evidence law 
was patently “disproportionate to the purposes they 

                                            
1Pursuant to Supreme Court Rule 37.6, counsel for 

amici states that no counsel for a party authored this brief in 
whole or in part, and that no person other than amicus curiae, 
its members, or its counsel made a monetary contribution to the 
preparation or submission of this brief. Pursuant to Supreme 
Court Rule 37.2(a), amici curiae certify that counsel of record 
for both parties received timely notice of amici curiae’s intent to 
file this brief and have consented to its filing in letters on file 
with the Clerk’s office. 
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[were] designed to serve.”2  Alternatively, the Court 
should grant certiorari in order to provide clear 
guidance to the lower courts that applying valid 
rules of evidence in a manner that assumes the truth 
of the state’s theory of the case and thus the 
defendant’s guilt violates the constitutional right to 
present a defense. 

ARGUMENT 

The jury that convicted Billy Wayne Cope 
heard the following stories about the death of a 
twelve year old girl from Rock Hill, South Carolina.  
The girl was Cope’s daughter. 

Cope’s daughter had been murdered during 
the night in her bedroom in the family home.  No one 
in the house heard anything.  Cope found her body 
the next morning and called 911.  Because the police 
found no evidence of forced entry, and because they 
thought Cope was acting “strangely,” the initial 
investigation focused on Cope, and him alone.  The 
day after his arrest Cope confessed.  Indeed, he 
confessed more than once.  He confessed three times.  
They weren’t very good confessions, being 
inconsistent with one another and inconsistent with 
some of the known physical evidence.  But in any 

                                            
2Holmes v. South Carolina, 547 U.S. 319, 326 (2006) 

(internal quotations and citations omitted). 
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event, none of them made any mention whatsoever of 
an accomplice. 

Police later police received DNA analysis from 
saliva and semen found on the victim.  They expected 
the results would seal their case against Cope. They 
were wrong.  Some nine months after the crime the 
police learned that the DNA was from James 
Sanders, not Cope.   

Although nothing suggested that Cope or 
Sanders ever knew one another, the state insisted 
that the two were acting in concert.  Cope’s house 
was a mess inside.  How else could Sanders have 
found his way around in the dark unless Cope had 
helped him?  Nor was there evidence that the house 
was forcibly entered.  How else could Sanders have 
gotten in unless Cope left the door open for him?  
Remember: Cope had confessed and Sanders left 
behind his DNA.  The prosecution had convinced 
itself that Cope’s confession was true, and DNA 
doesn’t lie.  The prosecution thus concluded that the 
two men must have been working together and 
refused to countenance the possibility that Cope’s 
confessions were make believe. 

Cope argued that Sanders acted alone.  True, 
Cope’s house was a mess, but surely Sanders could 
have found his way around on his own.  Nothing 
blocked his access to the victim’s room.  True, 
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Sanders managed to get into the house without 
leaving evidence of forced entry, but surely he could 
have found a way to pull that off on his own too.  
Locked houses get entered without any sign of forced 
entry all the time.  One just needs to know how to do 
it, and Sanders had the know-how.  But what about 
those damning confessions?  They were damning, 
Cope acknowledged, but they were also false.  An 
expert witness testified they were fantasy.  They 
bore all the hall-marks of the false confession they 
were. 

The jury believed the state’s story.  Sanders 
did it, with Cope’s help.  With Sanders’ DNA linking 
him to the crime, and Cope’s confessions linking him, 
their verdict is understandable.  But the jury did not 
hear all the evidence.  The trial judge excluded two 
forms of evidence, both of which were critical to 
Cope’s claim of innocence.   

First, the judge excluded evidence showing 
that Sanders had entered four other homes and 
committed or attempted four other sexual assaults in 
the same neighborhood in the six weeks immediately 
following the victim’s death.3 In each of those cases 

                                            
3Twelve days after killing Cope’s daughter Sanders 

raped a 60-year old woman in her home.  Four days after that 
he attacked another woman in her home, fleeing only after one 
of the woman’s daughters entered the bedroom to see what was 
wrong.  Three days after that he attacked a 20-year old woman 
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Sanders acted alone, and in none was there any 
evidence of forcible entry.  The judge believed that 
this evidence was nothing more than evidence of 
propensity: Sanders was a bad guy who did other bad 
things and that made it more likely he raped and 
killed Cope’s daughter.  The judge therefore excluded 
the evidence under South Carolina Rule of Evidence 
404.   

Second, the judge excluded an out-of-court 
statement Sanders made while in jail awaiting trial.  
Sanders made the statement to a second inmate.  A 
third inmate (James Hill) overheard Sanders and 
came forward before trial to testify on Cope’s behalf.  
According to Hill, Sanders admitted to having 
smothered a “little girl in Rock Hill” and boasting 
that “he was going to get away with [it].…” 4  In the 
course of his boast Sanders never once mentioned 
Cope, who according to the prosecution was Sanders’ 
partner-in-crime.  That omission seems glaring to us, 
but the judge believed that Sanders’ out-of-court 
statement was irrelevant and so excluded it. 
                                                                                          
in her home, fleeing only after she managed to stab him with a 
pen.  Twenty-four days after that he attacked a 19-year old 
woman in her home, fleeing only after she managed to stab him 
with a screwdriver.  In none of these subsequent incidents was 
there any convincing evidence that Sanders broke into the 
home to gain entry.  For a more detailed description of these 
crimes, see State v. Cope, 748 S.E.2d 194, 203-04 (S.C. 2013). 

 
4Id. at 207. 
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The South Carolina Supreme Court agreed (3-
2) with the trial court that the evidence of Sanders’ 
other crimes was properly excluded under Rule 404.  
It concluded that the facts surrounding the four 
entries and sexual assaults could not be introduced 
as part of a “common scheme or plan” (and thus were 
not outside the scope of Rule 404’s ban on other-
crimes evidence offered solely to prove propensity) 
because they were not sufficiently “similar” to the 
facts surrounding the entry into Cope’s home and the 
murder of his daughter.    

In contrast, and contrary to the judgment of 
the trial court, the state supreme court believed that 
Sanders’ jailhouse admission (which Hill overheard) 
was relevant but upheld its exclusion nonetheless.  
The court believed the evidence was relevant but also 
hearsay:  an out-of-court statement offered for the 
truth of what it asserts.  The statement would of 
course have come in under the usual exception for 
statements against penal interest.  The problem (in 
the state court’s view) was that Cope had failed 
under South Carolina Rule of Evidence 804(b)(3) to 
introduce enough corroborating evidence to prove 
that Sanders actually made the statement Hill said 
he made. 5  The court therefore upheld the exclusion 

                                            
5Id. (“[T]o fall within [the hearsay exception for 

statements against penal interest], the statement must be 
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of Sanders’ statement, relying on South Carolina 
Rule of Evidence 804’s general ban on hearsay. 

Imagine what might have gone on in the 
minds of the jurors if the excluded evidence had come 
in.  The jurors would have realized that Sanders 
alone committed or attempted four other sexual 
assaults in the same neighborhood within weeks of 
the rape and murder of Cope’s daughter.  On each 
occasion he entered a house alone, and on each 
occasion managed to do so without leaving behind 
any evidence of forcible entry.  The jurors would also 
have realized that Sanders admitted to a fellow 
inmate that he raped and murdered a “little girl in 
Rock Hill” without ever once mentioning Cope.  If 
this evidence had been admitted it would no doubt 
have appeared to the jury that Sanders had indeed 
acted alone, and that Cope’s confessions, already 
suspect, were not to be taken seriously.  

But Cope never got the chance to put those 
facts in front of the jury.  South Carolina’s rules of 
evidence, as interpreted by the South Carolina 
Supreme Court, stood in the way.  We believe the 
Constitution required those rules to stand aside.  
The way in which the South Carolina Supreme Court 
applied those rules was “arbitrary and disproportion-

                                                                                          
clearly corroborated so as to establish that the statement was 
made.”). 
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ate,” and as this Court has said in a longstanding 
line of cases, including Holmes v. South Carolina,6  
decided in 2006, rules of evidence that have this 
effect violate a criminal defendant’s constitutional 
right to present a complete defense.7 

Because the South Carolina Supreme Court’s 
application of Rules 404 and 804 was arbitrary and 
disproportionate (and patently so) to the ends those 
rules were designed to serve its errors warrant 
summary reversal, if only to provide a defendant 
with a strong case of factual innocence a full and fair 
opportunity to persuade a jury of that fact.  Cope 
argued to the South Carolina court that the 
exclusion of his proffered evidence was inconsistent 
with Holmes, but the court seemed not to have fully 
appreciated the meaning of this Court’s unanimous 
decision in that case.8 

                                            
6547 U.S. 319 (2006). 
  
7See Holmes v. South Carolina, 547 U.S. 319 (2006); 

Rock v. Arkansas, 483 U.S. 44 (1987); Crane v. Kentucky, 476 
U.S. 683 (1986); Green v. Georgia, 442 U.S. 95 (1979) (per 
curiam); Chambers v. Mississippi, 410 U.S. 284 (1973); 
Washington v. Texas, 388 U.S. 14 (1967).  

 
8This case regrettably has a sense of déjà vu about it.  

The trial judge is the same judge who presided at trial in what 
would become Holmes v. South Carolina, 547 U.S. 319 (2006).  
The prosecutors who pressed for exclusion are the same too.  
The trial court’s mistake was perhaps understandable 
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In the alternative, we believe the South 
Carolina Supreme Court’s application of state 
evidence rules was disproportionate for a more subtle 
reason this Court has not yet had occasion directly to 
address; specifically, the court assumed Cope’s guilt 
and accepted the truth of the prosecution’s theory of 
the case when it reviewed the admissibility of 
defense evidence.  We believe it would be a good use 
of the Court’s resources to grant the writ in order to 
address this distinctively devious violation of Cope’s 
right to present a defense in the hope that in so 
doing it would provide useful guidance to the lower 
courts. 

I. THE COURT SHOULD GRANT 
CERTIORARI AND SUMMARILY REVERSE 
BECAUSE THE SOUTH CAROLINA SUPREME 
COURT’S APPLICATION OF OTHERWISE 
VALID RULES OF EVIDENCE WAS PATENTLY 
“DISPROPORTIONATE TO THE PURPOSES 
THEY ARE DESIGNED TO SERVE.” 

“[T]he Constitution guarantees criminal 
defendants a meaningful opportunity to present a 
complete defense.  This right is abridged by evidence 
rules that infring[e] upon a weighty interest of the 
                                                                                          
inasmuch as Cope’s trial was held in 2004, and this Court 
decided Holmes in 2006.  The South Carolina Supreme Court’s 
mistake, coming after Holmes, is considerably harder to 
understand. 
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accused and are arbitrary or disproportionate to the 
purposes they are designed to serve.”9  Because the 
mistakes the South Carolina Supreme Court made 
are so simple, and so plainly a violation of Cope’s 
constitutional right to present a defense, we will try 
to be brief.  Both unconstitutional errors arose in the 
end from the court’s failure to recognize the full 
significance of a simple-but-critical fact; namely, that 
no one doubted (because the DNA evidence 
established) that Sanders killed Cope’s daughter. 

South Carolina Rule of Evidence 404 is like all 
such rules of its kind.  It excludes evidence of the fact 
that a person committed crimes or other bad acts 
only when such evidence is offered to prove that he 
possessed a trait of character making it more likely 
he committed the crime in question.10  In the usual 

                                            
9Holmes, 547 U.S. at 324 (internal quotations and 

citations omitted).  Accord Rock, 483 U.S. at 55-56; Crane, 476 
U.S. at 690; California v. Trombetta, 467 U.S. 478, 485 (1984) 
(“We have long interpreted [the Due Process Clause’s] standard 
of [fundamental] fairness to require that criminal defendants be 
afforded a meaningful opportunity to present a complete 
defense.”); Green, 442 U.S. at 97; Chambers, 410 U.S. at 302; 
Washington, 388 U.S. at 22-23. 

 
10See DANIEL LEONARD, THE NEW WIGMORE: EVIDENCE 

OF OTHER MISCONDUCT AND SIMILAR EVENTS § 1.3, at 16 (2013) 
(“To summarize, the rule barring character evidence as proof of 
extrajudicial behavior is not a categorical exclusion but is one of 
limited admissibility.  The rule excludes evidence of uncharged 
misconduct only if its singular value is to demonstrate the 
existence of a character trait and, by inference, action in 
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criminal case the rule prevents the prosecution from 
introducing evidence of a defendant’s other crimes in 
order to prove he committed the crime charged.  Here 
the rule would foreclose inferring (2) and then (3) 
from (1): 

(1)  Sanders entered the homes of other 
women and sexually assaulted them or 
attempted to do so. 

Therefore, 
(2)   Sanders has a trait of character leading 

him to commit entries and sexual 
assaults. 

Therefore, 
(3) Sanders entered Cope’s house and 

raped and killed Cope’s daughter. 

Why have a rule barring such an inference?  
What purpose or purposes does it serve?  For starters 
the rule does not exclude other-crimes evidence on 
the theory that such evidence is necessarily 
irrelevant.  It often is relevant,11 as it was here.  It 
excludes other-crimes evidence principally because 
                                                                                          
conformity with that character.  If the evidence has relevance 
based on reasoning that does not require an inference of or from 
character, it is admissible unless excluded by another 
evidentiary rule.  This is the essential nature of character 
evidence rule.”) (emphasis in original). 

  
11See, e.g., Michelson v. United States, 335 U.S. 469, 

475-76 (1948). 



12 
 
its introduction might result in a wrongful 
conviction, either because jurors might give other-
crimes evidence more weight than it rationally 
deserves, or because jurors might simply have less 
compunction against convicting a defendant for the 
charged crime in light of the fact that he has 
committed other crimes.  He is a bad guy so what 
harm will be done returning a conviction?  If he 
didn’t do this crime, he must have done others for 
which he deserves to be punished.12 

In light of these purposes the South Carolina 
Supreme Court’s error becomes painfully obvious.  
Cope did not want to introduce evidence of Sanders’ 
other crimes to prove that Sanders killed his 
daughter.  He never asked (or needed) the jurors to 
infer (3) from (1) and (2).  That fact was already well-
established.  The prosecution and Cope’s lawyers 
agreed and Sanders’ lawyer did not seriously dispute 
that Sanders killed Cope’s daughter.  The DNA 
evidence against Sanders was undeniable.  Cope 
offered the evidence of Sanders’ other crimes, not to 
                                            

12See generally FED. R. EVID. 404 advisory committee 
notes to 1972 proposed rules (Character evidence “subtly 
permits the trier of fact to reward the good man and to punish 
the bad man because of their respective characters despite what 
evidence in the case shows actually happened.”) (internal 
quotations and citations omitted); 1 KENNETH S. BROUN ET AL., 
MCCORMICK ON EVIDENCE § 170, at 1030-31 (7th ed. 2013); 
CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE § 
4.11, at 183-84 (3d ed. 2003). 
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prove propensity, but to prove instead that Sanders 
had the know-how and experience to enter the Cope 
home without leaving evidence of forced entry and to 
do so alone without inside help.  It was offered not to 
prove Sanders’ guilt, but rather to prove Cope’s non-
involvement and thus his innocence. 

The South Carolina Supreme Court therefore 
applied a perfectly respectable rule of evidence to 
uphold the exclusion of critical defense evidence 
where the rule simply did not apply.  The rule did 
not apply in light of the language of the rule itself, 
nor did it apply in light of the purpose the rule was 
meant to serve.  The rule was meant to protect 
against wrongful convictions.  Here it was perversely 
applied to secure a wrongful conviction.  The South 
Carolina Supreme Court’s exclusion of Sanders’ 
other crimes was thus (to put it mildly) grossly 
disproportionate to the ends the evidentiary rule was 
meant to serve, thereby violating Cope’s right to 
present a defense. 

The South Carolina Supreme Court’s decision 
to uphold the exclusion under Rule 804 of Sanders’ 
admission to Hill was likewise grossly 
disproportionate to the ends that rule was designed 
to serve.  The court did not deny that Sanders’ 
hearsay statement was relevant.  Nor did it deny 
that the statement came within the established 
exception for statements against penal interest.  It 
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nonetheless excluded the statement because Cope 
had not shown that Sanders had in fact made the 
statement Hill claimed he made.  As the court put it 
Cope failed sufficiently to “corroborate” the fact that 
Sanders had really said what Hill said he said.   

In the usual case the prosecution wants to 
introduce a criminal defendant’s hearsay statement 
against penal interest in order to prove the 
defendant committed the crime charged.  Such 
statements commonly come from so-called jailhouse 
snitches, and such statements routinely come in (as 
the dissent below recognized).13  In contrast, here 
Cope (not the prosecution) wanted to introduce 
Sanders’ hearsay statement.14  Moreover, Cope 
wanted to introduce that statement, not to prove 
Sanders’ guilt, but to prove his own innocence.  He 
wanted to highlight what Sanders did not say in the 
midst of bragging about killing Cope’s daughter:  He 
did not say that Cope was the one who let him in, or 
as the prosecutor argued to the jury, that Cope 
“served up his daughter for his and … Sanders’ own 
perverse pleasures and took her life.”15 

                                            
13Cope, 748 S.E.2d at 215-16 (Kittredge, J., dissenting). 
 
14Indeed, the prosecution did not object to Hill’s 

testimony at trial.  Sanders did. 
 
15Cope, 748 S.E.2d at 201.  A strong argument can be 

made that Sanders’ statement was not hearsay at all inasmuch 
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Under South Carolina law, Rule 804’s 
corroboration requirement extends not only to the 
hearsay statement itself (i.e., Sanders’ statement), 
but also to the trustworthiness or credibility of the 
in-court witness (i.e., Hill).16  The South Carolina 
Supreme Court excluded Sanders’ admission, not 
because Sanders’ statement itself was insufficiently 
corroborated, but because (in its view) Cope had 
failed sufficiently to corroborate Hill’s trust-
worthiness.  The demand for such corroboration 
makes it harder than it would be under otherwise 
applicable rules of evidence for someone who wants 
for whatever reason to come to a defendant’s rescue 
to testify falsely that he or she overheard someone 

                                                                                          
as it was not offered for the truth of anything asserted in the 
statement.  It was instead offered for the truth of what it 
asserted by implication, i.e., that Cope was not involved in the 
death of the “little girl in Rock Hill.”     

 
16Reading Rule 804’s corroboration requirement to 

include the trustworthiness of the in-court witness 
misunderstands the law of hearsay and is a “theoretically 
unsound practice.”  BROUN ET AL., supra note 12, § 319, at 539.  
Rule 804’s corroboration requirement should only extend to the 
hearsay statement itself.  See id. (“As a matter of standard 
hearsay analysis, the credibility of the in-court witness 
regarding the fact that the statement was made is not an 
appropriate inquiry.”); accord FED. R. EVID. 804 advisory 
committee notes to 2010 amendments; MUELLER & 
KIRKPATRICK, supra note 12, § 8.75, at 940.  The credibility of 
the in-court witness should be tested in the way the credibility 
of any in-court witness is tested. 
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else (who is usually and conveniently unavailable) 
admit to committing the crime for which the 
defendant stands accused.17 

Here is where the South Carolina court’s 
analysis again ignores the most critical fact:  No one 
doubted that Sanders killed the “little girl in Rock 
Hill.”  When the state introduced the DNA evidence 
showing that Sanders had killed the little girl in 
Rock Hill it provided the strongest possible 
corroboration anyone could want to show that Hill 
was telling the truth when he said that Sanders said 
he had killed a little girl in Rock Hill.  Why would 
anyone worry that Hill was lying when he said 
Sanders admitted murdering the Cope girl when the 
gold standard of forensic science established that 
Hill was telling the truth when he reported what he 
had heard? 

The corroborating DNA evidence removed any 
real worry that Hill was lying when he said that he 
had overheard Sanders admit to killing Cope’s 
daughter.  No reasonable application of the 
corroboration requirement could insist on more.  
                                            

17See, e.g., FED. R. EVID. 804 advisory committee’s notes 
to 1972 proposed rules (“The requirement of corroboration 
[contained in Fed. R. Evid. 804(b)(3)(B)] should be construed in 
such a manner as to effectuate its purpose of circumventing 
fabrication.”); MUELLER & KIRKPATRICK, supra note 12, § 8.74, 
at 939. 
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Insisting on more could not possibly have achieved 
the end that Rule 804’s corroboration requirement 
was meant to achieve:  the corroborating DNA 
evidence against Sanders fully achieved that end all 
by itself.  But the South Carolina Supreme Court 
unreasonably did insist on more, and in so doing 
applied an otherwise valid rule of evidence in a way 
far out of proportion to the ends it was meant to 
serve, thereby violating Cope’s right to present a 
defense. 

 
II. THE COURT SHOULD GRANT 
CERTIORARI IN ORDER TO PROVIDE CLEAR 
GUIDANCE TO THE LOWER COURTS THAT 
APPLYING VALID RULES OF EVIDENCE IN A 
MANNER THAT ASSUMES THE TRUTH OF 
THE STATE’S THEORY OF THE CASE AND 
THUS THE DEFENDANT’S GUILT VIOLATES 
THE CONSTITUTIONAL RIGHT TO PRESENT 
A DEFENSE. 

The way in which the South Carolina Supreme 
Court in this case applied run of the mill rules to 
exclude evidence that could not and should not have 
been excluded pursuant to any constitutionally 
permissible application of those rules, especially 
when the excluded evidence was intended to help 
prove a man’s innocence, is hard to fathom.  How 
could the court have gone so far astray? 
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The answer lies in the fact that the court 
applied a presumption it should not have applied.  It 
presumed that an appellant challenging the 
exclusion of evidence undeniably relevant to 
establishing his innocence must be guilty and that 
the state’s theory of the case must be true.  We 
believe the Court should grant certiorari in this case 
in order to make clear that rules of evidence cannot 
be applied in this manner without violating a 
defendant’s right to present a defense. 

The usual case in which Rule 404 excludes 
other-crimes evidence is (as we’ve said) one in which 
the state wants to introduce evidence of a 
defendant’s bad acts in order to prove the defendant 
committed the crime charged.  In contrast, Cope 
wanted to introduce evidence of Sanders’ other 
crimes, not to prove that Sanders killed his 
daughter, but instead to prove that Sanders acted 
alone—entering the Cope home by himself and 
without leaving evidence of force—and thus to 
advance Cope’s claim of innocence.18 

                                            
18A number of jurisdictions read rules that are the same 

or similar to South Carolina Rule of Evidence 404(b) in a 
manner more likely to result in admission of the prior bad-act 
evidence where (as here) a defendant wants to introduce that 
evidence to show his innocence (in contrast to the state wanting 
to introduce it to show is guilt).  See generally 1 CHRISTOPHER 
B. MUELLER & LAIRD C. KIRKPATRICK, FEDERAL EVIDENCE § 
4:37, at 851-55 (4th ed. 2013) (arguing for a more lenient 
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Ignoring the fact that Cope never intended to 
offer the evidence of Sanders’ other crimes to prove 
Sanders’ propensity to commit the crime for which he 
was on trial, the majority below reasoned that the 
other-crime evidence might nonetheless in come in 
under the “common scheme or plan” exclusion from 
Rule 404’s general ban on such evidence.  But that 
exclusion would apply, the majority said, only if 
Sanders’ other crimes were sufficiently similar to his 
entry into the Cope home and his killing of Cope’s 
daughter.  “The [other-act] evidence is admissible,” 
the majority said, “if the similarities [with the act in 
question] outweigh the dissimilarities.”19  With this 
in mind the majority identified a handful of 
dissimilarities between Sanders’ other crimes and 
his murder of Cope’s daughter: 

Although there are some 
similarities between the crime charged 
and the other acts, there are also many 
distinctions.  Those crimes all occurred 
subsequent to Child’s murder and none 
of them involved children.  Only one of 
those victims was raped and that rape 
did not include anal penetration, the 

                                                                                          
standard of admissibility for “reverse 404(b)” evidence and 
collecting authorities).  

 
19Cope, 748 S.E.2d at 204. 
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use of a foreign object, nor was the 
victim cleaned up afterward.  
Additionally, none of the attacks 
involved manual strangulation or 
resulted in the victim’s death.  
Furthermore, although those crimes 
arguably demonstrate that Sanders 
could enter a house without signs of 
forced entry, his method varied wildly, 
ranging from a ruse to entering through 
an unlocked door.20 

These differences might suggest that one 
person raped and murdered Cope’s daughter and 
another committed the four other entries and sexual 
assaults in the same neighborhood within weeks of 
the victim’s death (though we doubt it).  But (and we 
grow tired of repeating it) in this case no one doubted 
that Sanders committed them all.  Cope didn’t want 
to introduce evidence of the other crimes for 
propensity purposes, i.e., to prove that Sanders’ 
commission of them made it more likely he killed 
Cope’s daughter.  Rather, he wanted to introduce it 
in order to prove how Sanders committed them—
alone and without evidence of forced entry—in order 
to bolster his (Cope’s) claim of innocence.  In other 
words, Cope’s theory was not to use modus operandi 
or “common scheme” to prove “identity”—the DNA 
                                            

20Id. at 205. 



21 
 
evidence provided all the evidence one could want of 
that fact—but to demonstrate Sanders’ access, 
wherewithal, or “opportunity” to commit the crime 
all by himself. 

Because Sanders committed four other entries 
and sexual assaults within weeks and in the same 
neighborhood, and did so alone and without evidence 
of forced entry, it only stood to reason that when (as 
no one doubts) he killed Cope’s daughter, he acted 
alone.  The dissimilarities the court identified 
between Sanders’ other crimes and the killing of 
Cope’s daughter are utterly beside the point.  Indeed, 
it would be hard to find an example of a court 
applying an evidence rule more “mechanistically to 
defeat the ends of justice” than did the majority 
here.21  Cope wanted simply to present the jury with 
the undeniable and agreed-upon facts (1) that 
Sanders killed Cope’s daughter and (2) that the other 
crimes Sanders committed proved his capacity to 
commit such crimes alone and without evidence of 
forced entry, thereby providing the basis for inferring 
(3) that Sanders killed Cope’s daughter alone 
without inside help. 

So far as we can tell the only plausible 
explanation for the court’s decision not to permit 
Cope to issue this invitation to the jury is that it 

                                            
21Chambers, 410 U.S. at 302. 
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simply assumed that (3) must be false.  But Cope’s 
entire defense was that (3) was true.  He did not do 
it.  Sanders did, and he did it alone.  If ever a court 
violates a criminal defendant’s right to present a 
defense it must do so when it applies an otherwise 
valid rule of evidence based on the assumption that 
the state’s theory of the case is true and the 
defendant’s false. 

The dissenters below saw clearly what was 
going on in the majority’s application of Rule 404 to 
the facts (discreetly tucking their accusation away in 
a footnote).  Here is Justice Kittredge (joined by 
Justice Pleicones) in dissent: 

With great respect, it appears that the 
majority has permitted the State’s 
“theory” of the case to dictate the 
admissibility or inadmissibility of a 
defendant’s alleged exculpatory 
evidence.  In my view, by considering 
only the State’s theory in the 404(b) 
analysis, the majority has essentially all 
but assured Cope, or any other 
defendant, would be unable to present 
evidence in his defense when 
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prosecutors cast wide theories of guilt 
and conspiracy.22 

The South Carolina Supreme Court made the 
same mistake when it upheld the exclusion of 
Sanders’ hearsay statement admitting to “rap[ing] 
and kill[ing] ‘a little girl in Rock Hill.’”23  The court 
excluded this statement because Cope had not 
offered enough corroborating evidence to prove 
Sanders had actually made the statement in the first 
place.  As we explained above the DNA evidence 
provided more than enough corroboration.  The only 
way the court below could have concluded otherwise 
was based on the following logic, which echoes the 
court’s Rule 804 analysis: 

As the trial court noted, there was no 
testimony on “time, place, [or] other 
circumstances” to verify this statement 
was every made by Sanders.  Hill is 
unsure to whom Sanders allegedly 
made the statements, which frustrates 
any ability to confirm Sanders actually 
said this to anyone.  Furthermore, the 
statement does not detail specifics of 
the crime and even gets some salient 

                                            
22Cope, 748 S.E.2d at 214 n.11 (Kittredge, J., dissenting) 

(emphasis in original). 
 
23Id. at 207. 
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facts wrong.  There was no evidence oral 
sex was performed on Child and she 
was not smothered.  Moreover, there is 
absolutely no mention of Cope, a detail 
doubtful to be omitted whether Sanders 
conspired with him, or was only aware 
he had been arrested for Sanders’ 
crimes.24 

The italicized language is revealing.  It tells us 
that at least one reason the court doubted that 
Sanders made the statement Hill says he made was 
that, if Sanders had in fact made it, he would have 
mentioned Cope’s involvement, and he didn’t.  But 
this reasoning once again betrays the fact that the 
South Carolina Supreme Court begged the 
question—or assumed it away.  It assumed that the 
state’s theory of the case was true and that Cope 
must have been involved, whereas Cope’s entire 
defense was precisely that he was not involved.25   

                                            
24Id. 
 
25The court also stated that if Sanders had made the 

statement he would have mentioned Cope, not because Cope 
was involved, but just because Sanders was aware that Cope 
had been arrested.  But this observation seems like an 
afterthought.  Why would Sanders have bothered to mention 
Cope because he had been arrested (even assuming Sanders 
knew that to be true)?  Sanders could have cared less about 
Cope’s fate. 
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Once again the dissent saw clearly what was 
going on (again discreetly tucking its accusation 
away in a footnote).  In the course of explaining why 
he “strongly disagree[d]” with the majority’s Rule 
804 analysis, Justice Kittredge observed: 

Again, I believe it improper for the 
State’s theory of a case alone to control 
the admissibility or inadmissibility of a 
co-defendant’s exculpatory evidence.26 

The long line of this Court’s cases on which 
Cope relies are usually regarded as standing for the 
proposition that state rules of evidence cannot be 
applied so as to defeat a criminal defendant’s right to 
present a defense.  As the Court explained most 
recently in Holmes, “[T]he Constitution guarantees 
criminal defendants a meaningful opportunity to 
present a complete defense.  This right is abridged by 
evidence rules that infring[e] upon a weighty interest 
of the accused and are arbitrary or disproportionate 
to the purposes they are designed serve.”27  The 
evidence rule at issue in Holmes was one such rule. 

                                            
26Cope, 748 S.E.2d at 215 n.13 (Kittredge, J., 

dissenting). 
 
27Holmes, 547 U.S. at 326 (internal quotations and 

citations omitted). 
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The South Carolina Court’s error here is 
similar to the one it committed in Holmes, but 
different too.  The difference is important, but subtle.  
Indeed, its subtlety makes it an even greater threat 
to a defendant’s right to present a defense. 

In Holmes the problem was with the rule 
itself.  South Carolina had an evidentiary rule 
(derived from caselaw) that excluded evidence that 
someone else committed the crime whenever the 
state had strong forensic evidence that the defendant 
was guilty.  As the Court put it:  “[T]he critical 
inquiry [under this rule] concerns the strength of the 
prosecution’s case:  If the prosecution’s case is strong 
enough, the evidence of third-party guilt is excluded 
even if that evidence, if viewed independently, would 
have great probative value and even if it would not 
pose an undue risk of harassment, prejudice, or 
confusion of the issues.”28 The South Carolina court 
properly applied that rule, but the rule itself denied 
the right to present a defense because the rule itself 
demanded exclusion of otherwise relevant evidence 
whenever, based on only the state’s side of the story, 
it looked like the defendant was guilty. 

Here the problem is in the application of the 
relevant rules, not the rules themselves.  Or to be 

                                            
28Id. at 329. 
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perhaps more precise:  the problem lies in the way in 
which the appellate court reviewed whether the rules 
had been properly applied at trial.  South Carolina’s 
rule banning evidence of other crimes is on its face 
unexceptional.  Likewise, its requirement for 
corroboration of hearsay statements admissible 
under the exception for statements against penal 
interest is likewise on its face unexceptional.29  What 
was not unexceptional, and indeed, what was 
unconstitutional, was the South Carolina Supreme 
Court’s application of those rules, and what made the 
court’s application improper and unconstitutional 
was its assumption that, based on only the state’s 
side of the story, Cope was guilty.   

The underlying error is the same as in 
Holmes.  The error here is harder to detect insofar as 
it lies hidden behind a rule that looks (and is) 
perfectly valid on its face.  In order to see the error 
you need to look behind the rule to the way it was 
applied to the facts.  Because the error is in this way 
more subtle it constitutes the type of error into which 
the lower courts are (wittingly or otherwise) more 
apt to fall, which gives all the more reason for this 
Court to grant the writ.  The lower courts need to be 
cautioned that not only can rules of evidence 
themselves threaten a defendant’s right to present a 
defense.  The way in which those rules are applied 
                                            

29But see supra note 16. 



28 
 
can present a threat just as grave and just as real.  
Indeed, in this case it appears to us that evidence 
rules respectable on their face were applied to aid 
and abet the conviction of an innocent man.    

If any application of an otherwise valid rule of 
evidence violates the right to present a defense, 
surely it must be one in which the court assumes 
that the state’s theory of the case is correct and the 
defendant is therefore guilty.  A criminal defendant 
can hardly vindicate his right to present a defense 
when otherwise valid rules of evidence are applied in 
a way that assumes his defense lacks any merit.  The 
Court should take this opportunity to tell the lower 
courts that any such covert denial of a defendant’s 
right to present a defense is unconstitutional and 
will not be ignored. 

  



29 
 

CONCLUSION 

In addition to the reasons presented by 
Petitioner, the petition for writ of certiorari should 
be granted for the foregoing reasons. 
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University School of Law.  He teaches courses in 
evidence, procedure, and professional responsibility. 
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awards. He has litigated many cases through the 
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University School of Law, where he teaches 
Evidence, Criminal Procedure and Criminal Law, 
and Director of the school’s Taishoff Advocacy, 
Technology and Public Service Institute.  He has 
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Professor of Law at the The University of Michigan 
Law School where he teaches Evidence and Criminal 
Procedure.  He has published numerous works in the 
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and Director of the Center for Legal and Court 
Technology (CLCT), formerly the Courtroom 21 
Project, at William & Mary's School of Law. 
Professor Lederer graduated from the Polytechnic 
Institute of Brooklyn, now the NYU School of 
Engineering, and received his J.D. from Columbia 
University School of Law, where he was a member of 
the Columbia Law Review and recipient of the 
Archie O’ Dawson Prize. He received his LL.M. from 
the University of Virginia and was a Fulbright-
Hayes Research Scholar at the Max Planck Institut 
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Freiburg, Germany. Professor Lederer's areas of 
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legal technology, technology-augmented trial 
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world's most technologically advanced trial and 
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University Professor of Law and Sociology Emeritus.  
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applying social science research to legal issues.  In 
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evidence and is coauthor of A Modern Approach to 
Evidence and edited the volume Evidence. He has 
also written a number of articles in the field of 
evidence law, including a series of articles on 
statistical and other issues passed by DNA evidence 
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for thinking about issues of relevance and proof. 

James S. Liebman is the Simon H. Rifkind 
Professor of Law at Columbia Law School.  He 
graduated with a B.A. from Yale in 1974 and a J.D. 
from Stanford in 1977.  He served as law clerk to 
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1978, and to Justice John Paul Stevens of the U.S. 
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Counsel at the NAACP Legal Defense and 
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Columbia Law School to serve as Chief 
Accountability Officer at the New York City 
Department of Education. Jim is the author of many 
articles, papers, and speeches on criminal law, the 
death penalty, habeas corpus, evidence and public 
education reform. Among his recent works on 
Evidence are A Modern Approach to Evidence (5th ed. 
2014) (with Lempert, Gross, Blume, Landsman & 
Lederer) and “The Evidence of Things Not Seen”: 
Non-Matches as Evidence of Innocence, 98 Iowa L. 
Rev. 577 (2013) (with Blackburn, Mattern & 
Waisnor). Jim is a recipient of the Law & Society 
Association Article Prize, the National Association of 
Criminal Defense lawyers Champion of Justice 
Award, a Soros Senior Justice Fellowship, and New 
York City’s Overall Excellence in Technology Award. 
He has argued five habeas corpus and death penalty 
cases in the United States Supreme Court. 

Colin Miller is an Associate Professor of Law of the 
University of South Carolina School of Law and the 
Blog Editor of EvidenceProfBlog. 

Faust Rossi is the Samual S. Leibowitz Professor of 
Trial Techniques at Cornell Law School where he 
teaches Evidence Law.  Professor Rossi has been a 
member of the Cornell Law School faculty for over 
forty years, during which time he has become a 
national authority on evidence.  Among his 
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Peter Tillers is Professor of Law at The Benjamin 
N. Cardozo School of Law.  He teaches Evidence 
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