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i 

QUESTION PRESENTED 

Whether a petition pursuant to California 
Code of Civil Procedure § 404, to coordinate separate 
state court cases involving common questions before 
a single judge, constitutes a proposal that the cases 
“be tried jointly” sufficient to give rise to federal 
removal jurisdiction under the “mass action” 
provision of CAFA, where plaintiffs neither expressly 
sought a joint trial in the coordination petition nor 
invoked the California procedural provision that 
authorizes a court to order joint trial, California 
Code of Civil Procedure § 1048(a)? 
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BRIEF IN OPPOSITION 

Respondents Margalit Corber, et al., submit 
this brief in opposition to the petition for a writ of 
certiorari filed by Xanodyne Pharmaceutical, Inc. 
(“Xanodyne”). 

The petition should be denied for four separate 
and independent reasons. First, the petition is 
premature. As the petition acknowledges, the Ninth 
Circuit has granted en banc review of the panel 
decision that Xanodyne asks this Court to review. 
Pet. for Writ of Certiorari (“Pet.”) 9-10 n.4. There is 
simply no reason for the Court to entertain this case 
prior to the conclusion of the Court of Appeals’ en 
banc reconsideration of the panel decision. 

Second, the question presented by the petition 
is predominantly a question of state law: does a 
petition to coordinate various California state court 
lawsuits before a single state court judge under 
section 404 of the California Code of Civil Procedure 
constitute a proposal that the lawsuits “be tried 
jointly”? Xanodyne removed this case to federal court 
pursuant to the “mass action” provision of the Class 
Action Fairness Act (“CAFA”), Pub. L. No. 109-2, 199 
Stat. 4 (2005) (codified as amended at 28 U.S.C. § 
1332(d)(11)(B)), on the basis of a petition for 
coordination under section 404 filed by plaintiffs in 
other pending propoxyphene products liability 
litigation, which Xanodyne contends amounted to a 
proposal for joint trial; both the district court and the 
Ninth Circuit panel ordered the case remanded on 
the ground that a section 404 petition does not 
propose a joint trial. The interpretation of this 
California civil code provision is best left to those 
courts and does not merit this Court’s attention. 
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Third, contrary to Xanodyne’s assertion, there 
is no split in the circuits warranting this Court’s 
review. The decisions rendered by the Seventh 
Circuit in In re Abbott Laboratories, Inc., 698 F.3d 
568 (7th Cir. 2012), and by the Eighth Circuit in 
Atwell v. Boston Scientific Corp., 740 F.3d 1160 (8th 
Cir. 2013), involved significantly different—and 
distinguishable—facts from the present case, which 
explains the differing results. 

Finally, and again contrary to the claims in 
the petition for certiorari, there is no need for the 
Court’s guidance at this time on the proper 
application of CAFA. Following the panel decision, 
this Court issued its ruling in Mississippi ex rel. 
Hood v. AU Optronics Corp., --- U.S. ----, 134 S. Ct. 
736 (2014), in which this Court construed CAFA’s 
mass action provision. The lower courts have not yet 
had the opportunity to apply the teachings of Hood 
to other purported mass actions. There will be time 
enough for this Court to address the issue after they 
do so. 

STATEMENT OF THE CASE 

This case was originally filed in California 
state court. It is one of a number of products liability 
lawsuits brought in that state against the 
manufacturers and distributors of prescription drugs 
containing propoxyphene for injuries caused by the 
use of that drug. The present lawsuit asserts only 
state law claims on behalf of fewer than 100 
plaintiffs and there is no complete diversity among 
the parties. 

After plaintiffs in seven pending propoxyphene 
cases filed a petition with the California Judicial 
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Council to establish a coordinated proceeding before 
a single trial judge pursuant to California Code of 
Civil Procedure § 404,1 Xanodyne removed this case 
to federal court. Pet. for Writ of Certiorari App. (“Pet. 
App.”) 456a-474a. The company asserted, inter alia, 
that the petition for coordination constituted a 
proposal that the claims of more than 100 plaintiffs 
“be tried jointly,” and therefore gave rise to federal 
jurisdiction under CAFA’s mass action provision. 28 
U.S.C. § 1332(d)(11). 

The petition for coordination did not request—
or even mention—a joint trial; it simply recited and 
invoked the factors supporting coordination set forth 
in California Code of Civil Procedure § 404.1.2 Pet. 
App. 475a-514a. Nor had any plaintiff sought 
consolidation of the separate lawsuits for trial 
pursuant to California Code of Civil Procedure § 

                                                 
1 The present case was not included in the original 

coordination petition. Xanodyne removed this case based on a 
representation by plaintiffs’ counsel that they intended to 
include other pending propoxyphene cases in the coordinated 
proceeding through add-on petitions. Respondents’ counsel have 
not disputed and do not here challenge that the petition for 
coordination is applicable to this proceeding. 

2 “Coordination of civil actions sharing a common 
question of fact or law is appropriate if one judge hearing all of 
the actions for all purposes . . . will promote the ends of justice 
taking into account whether the common question of fact or law 
is predominating and significant to the litigation; the 
convenience of parties, witnesses, and counsel; the relative 
development of the actions and the work product of counsel; the 
efficient utilization of judicial facilities and manpower; the 
calendar of the courts; the disadvantages of duplicative and 
inconsistent rulings, orders, or judgments; and, the likelihood of 
settlement of the actions without further litigation should 
coordination be denied.” 
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1048(a), the California procedure for consolidating 
cases for joint hearing or trial, analogous to Federal 
Rule of Civil Procedure 42.3 

Xanodyne nevertheless removed this case to 
federal court, contending that, because the petition 
for coordination said that it was “for all purposes,” 
including to avoid “inconsistent rulings, orders, or 
judgments”—phrases taken directly from section 
404.1—it necessarily constituted a proposal that 
plaintiffs’ claims be tried jointly. 

Respondents moved to remand to state court. 
Mot. for Remand (filed Dec. 20, 2012). The district 
court granted the motion, concluding that the 
petition for coordination did not amount to a 
proposal for joint trial. Pet. App. 3a-6a. (U.S. District 
Court judges in 35 other propoxyphene cases, listed 
in an addendum attached hereto, came to the same 
conclusion.) After Xanodyne sought, and was 
granted, leave to appeal the remand order pursuant 
to 28 U.S.C. § 1453(c), a divided panel of the Ninth 
Circuit affirmed. Pet. App. 1a-2a. 

Xanodyne timely filed a petition with the 
Court of Appeals for rehearing of that ruling en banc. 
Pet. for Reh’g (filed Oct. 8, 2013). On February 10, 
2014, the Ninth Circuit granted that petition and the 
en banc argument is now set to take place on June 
19, 2014. Pet. App. 58a-60a. 

Despite the fact that rehearing has been 
granted and that proceedings in the Court of Appeals 

                                                 
3 “When actions involving a common question of law or 

fact are pending before the court, it may order a joint hearing or 
trial of any or all the matters in issue in the actions . . . .” 
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are not yet complete, Xanodyne filed the present 
petition before this Court. 

REASONS FOR DENYING A 
WRIT OF CERTIORARI 

I. THE PETITION IS PREMATURE AND 
DOES NOT WARRANT THIS COURT’S 
REVIEW BEFORE JUDGMENT. 

The petition for certiorari is premature. It was 
filed before final judgment in the Ninth Circuit. This 
Court has only ever granted certiorari before 
judgment a handful of times, when faced with 
extraordinary circumstances not present here. 
Because the parties will have the opportunity to seek 
this Court’s review after the en banc Ninth Circuit 
decides whether to modify its judgment, the Court 
should deny the petition and allow the normal 
appellate process to run its course. 

A. The Relevant Dates Are Not in 
Dispute.  

The panel decision issued on September 24, 
2013. Xanodyne filed its petition for en banc review 
on October 8, 2013. The Ninth Circuit entered an 
order granting en banc review on February 10, 2014; 
it did not, however, vacate the panel decision. Then, 
on February 21, after securing an extension from 
this Court, Xanodyne filed its petition for certiorari 
seeking review of the panel decision. 

When Xanodyne filed its petition for rehearing 
en banc, it deprived this Court of a “genuinely final 
judgment” under 28 U.S.C. § 2101(c). See Hibbs v. 
Winn, 542 U.S. 88, 98 (2004). Section 2101(c) 
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provides that a petition for certiorari must be filed 
“within ninety days after the entry of . . . judgment.” 
But “[a] timely petition for rehearing . . . operates to 
suspend the finality of the . . . court’s judgment, 
pending the court’s further determination whether 
the judgment should be modified so as to alter its 
adjudication of the rights of the parties.” Missouri v. 
Jenkins, 495 U.S. 33, 46 (1990) (quoting Dep’t of 
Banking of Neb. v. Pink, 317 U.S. 264, 266 (1942) 
(per curiam)); see Sup. Ct. R. 13.3.4 Put simply, 
“while [a] petition for rehearing is pending, there is 
no ‘judgment’ to be reviewed [by this Court.]” 
Jenkins, 495 U.S. at 46. In this circumstance, 
§ 2101(c)’s 90-day clock “runs from the date of . . . the 
subsequent entry of judgment.” Sup. Ct. R. 13.3. 

Xanodyne deviated from normal appellate 
practice because it was concerned that 28 U.S.C. § 
1453 could be read “to eliminate” the Ninth Circuit’s 
ability to rehear this appeal en banc.5 Pet. 9-10 n.4. 
In order to avoid any argument that its petition to 
this Court was untimely, id., Xanodyne filed its 

                                                 
4 This is true of both petitions for rehearing and 

rehearing en banc. Robert L. Stern, et al., Supreme Court 
Practice 355 (8th ed. 2002). 

5 Title 28 U.S.C. § 1453 requires that, once a court of 
appeals accepts an appeal from a remand order under CAFA, 
“the court shall complete all action on such appeal, including 
rendering judgment, not later than 60 days after the date on 
which such appeal was filed,” though it may extend that time 
by 10 days. In this case, the Ninth Circuit panel issued its 
decision on the sixtieth day. 
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petition for certiorari within the prescribed period 
after the issuance of the panel decision.6 

This was unnecessary. “An appellate court’s 
final adjudication, Congress indicated [in § 2101(c)], 
marks the time from which the period allowed for a 
certiorari petition begins to run.” Hibbs, 542 U.S. at 
98-99. Here, the Ninth Circuit’s final adjudication en 
banc will restart § 2101(c)’s 90-day clock. 

The clock will restart even if the Ninth Circuit 
ultimately were to conclude that § 1453’s 60-day rule 
prevents it from taking further action as an en banc 
court. Such a ruling would effectively deny 
Xanodyne’s petition for rehearing en banc. Given 
that an order denying rehearing en banc resets 
§ 2101(c)’s 90-day clock, see Sup. Ct. R. 13.3, there is 
no basis for treating differently an order from the 
Ninth Circuit declining, based on CAFA, to disturb 
the panel’s judgment. Insofar as § 2101(c) and this 
Court’s Rules are concerned, these orders are 
indistinguishable and thus should have the same 
effect.7 

This Court, in fact, has already determined 
that its jurisdiction is not affected by § 1453’s 60-day 

                                                 
6 The Ninth Circuit has not asked the parties to brief 

this issue. Xanodyne has argued that § 1453 cannot fairly be 
read to foreclose the Ninth Circuit’s en banc review in this case. 
Respondents have not taken a position on this issue. 

7 This Court has warned that “[t]he time for applying 
for certiorari will not be tolled when it appears that the lower 
court granted rehearing or amended its order solely for the 
purpose of extending that time.” Jenkins, 495 U.S. at 49. The 
Ninth Circuit’s actions here cannot fairly be characterized in 
this manner. 
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rule. Hertz Corp. v. Friend, 559 U.S. 77, 84 (2010) 
(“interpret[ing] § 1453(c)’s “60-day” requirement as 
simply requiring a court of appeals to reach a 
decision within a specified time—not to deprive this 
Court of subsequent jurisdiction to review the case.”). 
Whether § 1453 bars the Ninth Circuit from taking 
any additional action, such as rehearing en banc, 
outside of this 60-day period is a question, first and 
foremost, for the Ninth Circuit. But whatever the 
answer, § 2101(c)’s 90-day clock for seeking this 
Court’s review will reset for all parties when the en 
banc Ninth Circuit determines whether to modify the 
existing judgment. 

B. The Petition Does Not Merit This 
Court’s Review Before the Ninth 
Circuit’s Final Judgment. 

This Court is authorized to grant certiorari 
before judgment in the Court of Appeals, see 28 
U.S.C. § 2101(e), but this “is an extremely rare 
occurrence.” Coleman v. Paccar, Inc., 424 U.S. 1301, 
1304 n.* (1976) (Rehnquist, J., in chambers). Such a 
writ “will be granted only upon a showing that the 
case is of such imperative public importance as to 
justify deviation from normal appellate practice and 
to require immediate determination in this Court.” 
Sup. Ct. R. 11. Xanodyne does not even attempt to 
make such a showing. In fact, its jurisdictional 
statement neither invokes § 2101(e) or this Court’s 
Rule 11. 

Any such attempt would be futile anyway. 
This Court has only ever taken the extraordinary 
step of granting certiorari before judgment in cases 
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of great public emergency;8 or when the case had 
previously been before it at an earlier stage in the 
litigation;9 or when the Court had already accepted 
(in the normal course) a closely related case.10 These 
unique circumstances are not present here. 

Review before judgment, therefore, is not 
warranted. All parties will have an opportunity to 
urge this Court to review this case following final 
action by the Court of Appeals. 

II. THE QUESTION PRESENTED IS 
PREDOMINANTLY AN ISSUE OF STATE 
LAW. 

Even if this Court were to decide to consider 
the petition for certiorari on its merits, review is not 
warranted. The issue raised by the petition is 
predominantly a question of state law that does not 
merit the Court’s consideration at this time. 

For purposes of establishing federal 
jurisdiction under CAFA, a “mass action” is a civil 
action “in which monetary relief claims of 100 or 
more persons” involving common questions of law or 
fact “are proposed to be tried jointly.” 28 U.S.C. § 
1332(d)(11)(B)(i). Given that each of the separate 

                                                 
8 Mistretta v. United States, 488 U.S. 361 (1989); 

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 584 
(1952). 

9 St. Louis, Kan. City & Colo. R.R. Co. v. Wabash R.R., 
Co., 217 U.S. 247, 249, 251 (1910). 

10 Gratz v. Bollinger, 539 U.S. 244, 259-60 (2003); New 
Haven Inclusion Cases, 399 U.S. 392, 418 (1970); Porter v. 
Dicken, 328 U.S. 252, 254 (1946). 
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propoxyphene lawsuits filed in California state court, 
including the present case, involved fewer than 100 
plaintiffs, the basic issue is therefore whether a 
petition for coordination under California Code of 
Civil Procedure § 404 constitutes a proposal that the 
claims of plaintiffs in the separate lawsuits “be tried 
jointly.” 

The short answer to this question—and the 
answer reached by both the district court and the 
appellate panel—is no. A section 404 petition for 
coordination is a request to the California Judicial 
Council that related, “complex” cases filed in 
different superior courts across California be placed 
before a single coordination judge, so that this judge 
may efficiently manage the litigation. The Judicial 
Council does not decide how the coordinated cases 
will proceed, leaving those decisions for the 
coordination judge. Cal. Rule of Court 3.541. 
Coordinated cases need not be tried jointly. McGhan 
Med. Corp. v. Superior Court, 11 Cal. App. 4th 804, 
813 (Cal. Ct. App. 1992) (“That these case may be 
coordinated does not mean they need be tried in one 
forum; it does not even indicate that ultimate trial of 
the cases need be unified”); Leslie M. Larsen, et al., 
1A Cal. Jur. 3d Actions § 192 (2014) (same); 4 
Witkin, Cal. Proc. 5th Plead, § 353, p. 484 (2008) 
(same). 

If parties in coordinated proceedings desire a 
joint trial, they may request one pursuant to 
California Code of Civil Procedure § 1048(a), the 
California equivalent of Federal Rule of Civil 
Procedure 42, which authorizes a court to “order a 
joint hearing or trial of any or all the matters in 
issue in” “actions involving a common question of law 
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or fact.” Cal. Code Civ. P. § 1048(a). Plaintiffs have 
not sought a joint trial under section 1048(a). 

Xanodyne disagrees with the lower courts’ 
determination that a petition for coordination under 
California Code of Civil Procedure § 404 does not 
propose a joint trial. Nevertheless, the critical point 
for present purposes is that the proper interpretation 
of section 404 is an issue of state, not federal, law. 

This Court rarely grants certiorari simply to 
decide questions of state law. See Leavitt v. Jane L., 
518 U.S. 137, 144 (1996) (“we do not normally grant 
petitions for certiorari solely to review what purports 
to be an application of state law”); see also Stern, 
supra, at 330 (Supreme Court will dismiss a writ of 
certiorari where the decision of a federal court of 
appeals is found to rest primarily on questions of 
state law) (citing Wolf v. Weinstein, 372 U.S. 633 
(1963)). This should be particularly true here, where 
the Ninth Circuit is currently considering this state 
law issue in the pending rehearing en banc. 

III. THERE IS NO “SPLIT AMONG THE 
CIRCUITS” MERITING THIS COURT’S 
REVIEW. 

Xanodyne asserts that the panel decision in 
this case conflicts with the rulings of the Seventh 
Circuit in Abbott Laboratories, 698 F.3d 568, and the 
Eighth Circuit in Atwell, 740 F.3d 1160, and urges 
this Court to grant certiorari to resolve this 
purported “split among the circuits” regarding the 
proper application of CAFA’s mass action provision. 
Pet. 33-39. But no such split currently exists. The 
different results reached in Abbott Laboratories, in 
Atwell, and by the Ninth Circuit panel here do not 
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conflict; they are the logical result of courts applying 
CAFA’s mass action provision to different facts under 
different state procedural rules. 

In Abbott Laboratories, the Seventh Circuit 
considered the question of federal jurisdiction under 
CAFA over ten lawsuits originally filed in Illinois 
state court against Abbott Laboratories for injuries 
caused by the prescription drug Depakote. After 
plaintiffs moved to consolidate the cases, defendant 
removed the cases to federal court. 

The Seventh Circuit ruled that plaintiffs’ 
motion for consolidation amounted to a proposal for 
joint trial sufficient to give rise to federal jurisdiction 
under CAFA. The Illinois Supreme Court rule 
governing motions to consolidate authorized the 
court to consolidate cases for pretrial, trial, and/or 
post-trial proceedings. Ill. Sup. Court R. 384. The 
Seventh Circuit found it significant that, in their 
motion to consolidate, plaintiffs had requested 
consolidation “through trial” and “not solely for 
pretrial proceedings.” 698 F.3d at 571, 573. Under 
these circumstances, the Court of Appeals found it 
reasonable to construe the motion to consolidate as a 
proposal that plaintiffs’ claims be tried jointly.11 

In Atwell, by contrast, the jurisdictional 
question ultimately turned on oral representations 
made by plaintiffs’ counsel during a state court 

                                                 
11 Respondents do not concede that the ruling in Abbott 

Laboratories, or that in Atwell, is a correct application of 
CAFA’s mass action provision. We argue only that the relevant 
facts in those cases are distinguishable from the present case 
and, thus, that there is no split among the circuits for this 
Court to resolve. 
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motions hearing. Three groups of plaintiffs brought 
suit in Missouri state court against Boston Scientific 
Corporation for injuries caused by transvaginal mesh 
medical devices. They all then filed motions asking 
the state court to assign their case “to a single Judge 
for purposes of discovery and trial.” 740 F.3d at 1161. 
After a hearing on the motions, Boston Scientific 
removed the cases to federal court under CAFA. 

The Eighth Circuit ruled that the assignment 
motions themselves were insufficient to provide a 
basis for federal removal jurisdiction. Id. at 1162 
(concluding that the 30-day time limit for removal 
jurisdiction did not begin to run with the filing of the 
motions because they did not “explicitly disclose[]” a 
basis for federal jurisdiction). However, oral 
representations made by plaintiffs’ counsel at the 
motions hearing “made clear the extent of 
consolidation being sought,” id., and provided a basis 
for removal jurisdiction under CAFA. Id. at 1165-66 
(“counsel’s statements revealed the purpose of their 
motions—a joint assignment in which the ‘inevitable 
result’ will be that their cases are ‘tried jointly.’”). 

The facts in the present case are entirely 
distinguishable. As the Ninth Circuit panel 
recognized, this case involves “a completely different 
procedure” from that in Abbott Laboratories. Pet. 
App. 16a. In Abbott Laboratories, the plaintiffs 
sought to have their claims consolidated through 
trial. Here, by contrast, plaintiffs sought only 
coordination before a single judge; they never 
requested consolidation, which in California is 
sought through a separate procedure, California 
Code of Civil Procedure § 1048(a). Moreover, 
plaintiffs’ coordination petition says nothing about 
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the manner in which any eventual trials might be 
conducted. 

The present case is also distinguishable from 
Atwell (which was decided after the panel decision). 
As in the Eighth Circuit case, the coordination 
petition here did not disclose any basis for federal 
jurisdiction. Unlike in Atwell, however, plaintiffs’ 
counsel here have made no oral representations that 
might have arguably revealed an intent to obtain a 
joint trial that was not apparent in the petition itself. 

Because these cases arise on significantly 
different facts, and involve different state procedural 
rules, there is no inherent conflict between the Ninth 
Circuit panel decision and the rulings in Abbott 
Laboratories and Atwell. There is thus no “split 
among the circuits” for this Court to resolve. 

IV. THIS COURT RECENTLY PROVIDED 
GUIDANCE ON THE PROPER 
INTERPRETATION OF CAFA’S MASS 
ACTION PROVISION IN HOOD; THE 
LOWER COURTS SHOULD BE GIVEN AN 
OPPORTUNITY TO APPLY THAT 
DECISION. 

Finally, Xanodyne argues that certiorari 
should be granted so that this Court may provide 
guidance to the lower courts on the proper 
application of CAFA’s mass action provision. Pet. 29-
33. But Xanodyne completely ignores the guidance 
recently provided by this Court on this issue in Hood, 
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134 S. Ct. 736.12 The lower courts should be given an 
opportunity to apply the teachings of that decision 
before this Court need again address the mass action 
provision. 

The decision in Hood should resolve any 
doubts about the correctness of the Ninth Circuit 
panel’s decision in this case. In Hood, this Court held 
that only “persons who propose to try [their 
monetary] claims jointly as named plaintiffs” count 
for purposes of the mass action provision’s 100-
plaintiff numerosity requirement. Id. at 739. 

Hood involved a parens patriae suit brought 
by Mississippi’s attorney general against 
manufacturers and distributors of liquid crystal 
display panels. Although the state attorney general 
was the only named plaintiff, defendants removed 
the case to federal court under the mass action 
provision, contending that there were more than 100 
persons who were “real parties in interest,” the 
consumers who had purchased the panels. 

This Court unanimously rejected defendants’ 
CAFA argument and ordered the case remanded. 
The only persons who count for purposes of the mass 
action provision’s numerosity requirement are “the 
very ‘plaintiffs’ referred to later in the sentence—the 
parties who are proposing to join their claims in a 
single trial.” Id. at 742. 

This Court saw great virtue in reading CAFA’s 
statutory language in accordance with its ordinary 
                                                 

12 Although Hood was decided in January, it is never 
mentioned in the petition, which was filed more than a month 
later. 
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meaning: “interpreting ‘plaintiffs’ in accordance with 
its usual meaning—to refer to the actual named 
parties who bring an action—leads to a 
straightforward, easy to administer rule.” Id. at 744; 
see also id. (“‘when judges must decide jurisdictional 
matters, simplicity is a virtue’”) (quoting Standard 
Fire Ins. Co. v. Knowles, --- U.S. ----, 133 S. Ct. 1345, 
1350 (2013)). 

This Court took special note of 28 U.S.C. § 
1332(d)(11)(B)(ii)(II), which specifies that “the term 
‘mass action’ shall not include any civil action in 
which . . . the claims are joined upon motion of a 
defendant.” Hood, 134 S. Ct. at 746. By enacting this 
provision, 

Congress demonstrated its focus on the 
persons who are actually proposing to 
join together as named plaintiffs in the 
suit. Requiring district courts to pierce 
the pleadings . . . would run afoul of 
that intent. 

Id. 

Petitioner here, just like in Hood, essentially 
asks this Court to “pierce the pleadings” and divine 
an intent on the part of Respondents, and other 
California propoxyphene plaintiffs, to jointly try 
their separately filed personal injury suits, even 
though plaintiffs’ petition for coordination “stopped 
far short of proposing a joint trial.” Pet. App. 13a. 
The Ninth Circuit panel properly declined that 
invitation and instead straightforwardly applied 
CAFA’s mass action provision in accordance with its 
unambiguous terms. The decision in Hood affirms 
the correctness of that approach. 
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Hood was decided after Abbott Laboratories, 
after Atwell, and after the panel decision in this case. 
The Ninth Circuit will have its first opportunity to 
apply this Court’s reasoning in Hood in the pending 
en banc proceeding. There is no pressing need for 
further guidance from this Court before the lower 
courts have had an opportunity to absorb the 
teachings of that decision. 

CONCLUSION 

The petition for a writ of certiorari should be 
denied.13 
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13 There is no reason to hold this petition in abeyance 

pending the ruling of the Ninth Circuit en banc. The panel 
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superseded by the Court of Appeals’ en banc ruling. In any 
event, as discussed above, one side or the other will have an 
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