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(I) 

QUESTIONS PRESENTED 

 1. Whether the indictment charging petitioner with 

transmitting in interstate commerce a “threat to injure the 

person of another,” in violation of 18 U.S.C. 875(c), was 

insufficient because it did not charge that she subjectively 

intended her communication to be threatening. 

 2. Whether, if a conviction under 18 U.S.C. 875(c) does 

not require a subjective intent to threaten, the statute is 

facially overbroad.  
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OPINION BELOW 

 The opinion of the court of appeals (Pet. App. 2-26) is 

reported at 736 F.3d 981.   

JURISDICTION 

 The judgment of the court of appeals was entered on 

November 27, 2013.  The petition for a writ of certiorari was 

filed on February 21, 2014.  The jurisdiction of this Court is 

invoked under 28 U.S.C. 1254(1). 

STATEMENT 

 Following the denial of her motion to dismiss the 

indictment in the United States District Court for the Southern 
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District of Florida, petitioner entered a conditional guilty 

plea to one count of transmitting in interstate commerce a 

“threat to injure the person of another,” in violation of 18 

U.S.C. 875(c).
1
  Pet. App. 4.  The district court sentenced 

petitioner to 24 months of imprisonment, to be followed by three 

years of supervised release.  Id. at 29-32.  The court of 

appeals affirmed.  Id. at 2-26. 

 1. On November 10, 2010, radio talk-show host Joyce 

Kaufman received an anonymous email that stated: 

 

Dear Ms. Kaufman I was so thrilled to see you speak in 

person for congressmen elect west.  I was especially exited 

to hear you encourage us to exercise our second amendment 

gun rights.  I felt your plan to organize people with guns 

in the hills of Kentucky and else where was a great idea.  

I know that you know one election is not enough to take our 

country back from the illegal aliens, jews, muslims, and 

illuminati who are running the show.  I am so glad you 

support people who think like me.  i’m planning something 

big around a government building here in Broward County, 

maybe a post office, maybe even a school, I’m going to walk 

in and teach all the government hacks working there what 

the 2nd amendment is all about.  Can I count on your help?  

you and those people you know in Kentucky?  we’ll end this 

year of 2010 in a blaze of glory for sure. thanks for your 

                     
1
  Section 875(c) provides: 

Whoever transmits in interstate or foreign commerce any 

communication containing any threat to kidnap any person or 

any threat to injure the person of another, shall be fined 

under this title or imprisoned not more than five years, or 

both. 

18 U.S.C. 875(c). 
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support mrs kaufman.  what does sarah say, don’t retreat, 

reload!  let’s make headlines girl! 

Pet. App. 3.  Several hours later, an anonymous woman called 

Kaufman’s radio station and told station officials that her 

husband had sent the email, that he was mentally ill, and that 

he was now planning to open fire at a nearby school.  Ibid.  The 

anonymous caller urged the station to broadcast a plea asking 

the woman’s husband not to carry out the shooting.  Ibid.  As a 

result of these communications, the Pembroke Pines Police 

Department instituted a lockdown on all Broward County schools 

and shut down several other public buildings.  Id. at 3-4.  No 

shooting occurred.  Id. at 4.  Shortly after these events, 

investigators discovered that petitioner had sent the email and 

made the anonymous call.  Ibid. 

 2. Petitioner was indicted on one count of transmitting 

in interstate commerce a “threat to injure the person of 

another,” in violation of 18 U.S.C. 875(c), for sending the 

threatening email.  Pet. App. 4. 

 After the district court denied petitioner’s motion to 

dismiss the indictment, petitioner entered a conditional guilty 

plea, reserving her right to appeal the district court’s denial 

of her motion to dismiss the indictment on the following 

grounds:  (1) that the indictment was insufficient because it 

did not allege that petitioner subjectively intended to convey a 

threat to injure others; and (b) that, if Section 875(c) does 
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not include a subjective-intent requirement, it is unconstitu-

tionally overbroad.  Pet. App. 4. 

 In conjunction with the guilty plea, petitioner and the 

government executed and filed a factual stipulation.  Pet. App. 

4.  In the stipulation, petitioner admitted that she “knowingly 

and willfully” sent the November 10 email and acknowledged that 

“the email contained language that an objectively reasonable 

jury could find beyond a reasonable doubt to be a serious 

expression of an intent to injure another person.”  Id. at 4-5.  

At her change-of-plea hearing, petitioner stated that she 

understood the plea agreement, and the government read the 

factual stipulation aloud in court.  Id. at 5.  The district 

court accepted petitioner’s guilty plea.  Ibid.  

 3. The court of appeals affirmed petitioner’s conviction 

in a per curiam opinion.  Pet. App. 2-26.   

 First, the court of appeals rejected petitioner’s argument 

that the First Amendment protects objectively threatening speech 

if the government does not prove that the speaker subjectively 

intended to threaten her listener.  Pet. App. 5-15.  The court 

of appeals explained that “true threats” are outside the 

protection of the First Amendment.  Id. at 7-9.  The court 

relied on circuit precedent that had “consistently applied an 

objective, reasonable-person test when distinguishing true 

threats from protected speech.”  Id. at 8-9 (citing United 
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States v. Callahan, 702 F.2d 964, 965 (11th Cir.), cert. denied, 

464 U.S. 840 (1983); United States v. Bozeman, 495 F.2d 508, 510 

(5th Cir. 1974), cert. denied, 422 U.S. 1044 (1975)).  Under 

that standard, the court explained, “a true threat is a 

communication that, when taken in context, ‘would have a 

reasonable tendency to create apprehension that its originator 

will act according to its tenor.’”  Id. at 9 (quoting United 

States v. Alaboud, 347 F.3d 1293, 1296-1297 (11th Cir. 2003)). 

 The court of appeals rejected petitioner’s argument that 

this Court’s decision in Virginia v. Black, 538 U.S. 343 (2003), 

requires courts to employ a subjective-intent test in 

determining whether a communication qualifies as a true threat 

under the First Amendment.  Pet. App. 9-14.  The court of 

appeals explained that “Black was primarily a case about the 

overbreadth of a specific statute –– not whether all threats are 

determined by a subjective or objective analysis in the 

abstract.”  Id. at 11.  The court noted that Black’s definition 

of a “true threat” accorded with a standard that examined the 

objective characteristics of the speech.  Ibid.  The court 

further noted that “objective standards are not unusual in the 

free-speech context.”  Id. at 11 n.3 (citing cases).  Here, the 

court of appeals found persuasive the Third Circuit’s conclusion 

that an objective threat test is especially appropriate because 

“[l]imiting the definition of true threats to only those 
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statements where the speaker subjectively intended to threaten 

would fail to protect individuals from the fear of violence and 

the disruption that fear engenders, because it would protect 

speech that a reasonable speaker would understand to be 

threatening.”  Id. at 12 (brackets in original) (quoting United 

States v. Elonis, 730 F.3d 321, 330 (3d Cir. 2013), petition for 

cert. pending, No. 13-983 (filed Feb. 14, 2014)).  The court 

concluded that allowing convictions under Section 875(c) when a 

defendant “[k]nowingly transmit[s] [a] threat” that “a 

reasonable person would perceive  *  *  *  as real,” does not 

risk “unduly chilling protected speech.”  Id. at 14 (quoting 

United States v. Jeffries, 692 F.3d 473, 478 (6th Cir. 2012), 

cert. denied, 134 S. Ct. 59 (2013)). 

 Second, the court of appeals rejected petitioner’s argument 

that, if proof of a subjective intent to threaten is not 

required for a conviction under 18 U.S.C. 875(c), the statute is 

unconstitutionally overbroad.  Pet. App. 14-18.  The court of 

appeals explained that Section 875(c) applies only to true 

threats and therefore criminalizes no protected expressive 

activity.  Id. at 16-17.  The court upheld the facial validity 

of Section 875(c), concluding that petitioner failed to 

demonstrate a “realistic danger” that Section 875(c) would 

“significantly compromise recognized First Amendment pro-

tections.”  Id. at 17-18 (quoting Members of the City Council of 
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City of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 801 

(1984)). 

 Chief Judge Carnes filed a separate opinion concurring in 

the result.  Judge Carnes noted that the court of appeals’ 

decision in United States v. Alaboud, supra, foreclosed 

petitioner’s claim that Section 875(c) requires proof of an 

intent to cause fear.  Pet. App. 19-20.  Judge Carnes further 

stated that, even if the panel had adopted a different view of 

this Court’s decision in Black, petitioner still could not 

prevail on her facial challenge to Section 875(c) because she 

did not demonstrate that a substantial number of the statute’s 

applications would prohibit constitutionally protected speech.  

Id. at 21-26.  “The unconstitutional application category,” in 

petitioner’s view, “would include only the cases in which a 

reasonable person would believe that the defendant intended to 

cause fear of bodily harm but she did not actually intend that.”  

Id. at 24.  Petitioner, Chief Judge Carnes concluded, failed to 

show that those applications would be “substantial in relation 

to the constitutional category ones.”  Id. at 25. 

ARGUMENT 

 Petitioner contends (Pet. 6-16) that her conviction for 

transmitting a threatening communication in violation of 18 

U.S.C. 875(c) must be reversed because Section 875(c) is 

unconstitutional if interpreted not to require proof that she 
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subjectively intended to threaten anyone.  She argues that such 

proof is required under the First Amendment, as construed in 

Virginia v. Black, 538 U.S. 343 (2003), and that without it, 

Section 875(c) is unconstitutionally overbroad.  Review of the 

court of appeals’ decision is not merited because the court 

correctly held that whether petitioner’s communication 

constituted a proscribable true threat should be determined 

under an objective “reasonable person” standard.  Although some 

disagreement exists among the courts of appeals on the question 

whether proof of a true threat requires proof of a subjective 

intent to threaten, review of that question is not warranted 

because the circuit split is shallow and may resolve itself 

without this Court’s intervention.  This Court has repeatedly 

and recently denied petitions for a writ of certiorari raising 

the same issue.  See, e.g., Jeffries v. United States, 134 

S. Ct. 59 (2013) (No. 12-1185); Williams v. United States, 133 

S. Ct. 1516 (2013) (No. 12-7504); Mabie v. United States, 133 

S. Ct. 107 (2012) (No. 11-9770); Parr v. United States, 556 U.S. 

1181 (2009) (No. 08-757); Stewart v. United States, 546 U.S. 980 

(2005) (No. 05-5541).  The same result is appropriate here.
2
 

                     
2
  Another petition for a writ of certiorari that presents 

the same question is currently pending.  Elonis v. United 

States, No. 13-983 (filed Feb. 14, 2014). 
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 1. a. Section 875(c) of Title 18 of the United States 

Code makes it unlawful to “transmit[] in interstate or foreign 

commerce any communication containing any threat to kidnap any 

person or any threat to injure the person of another.”  Because 

that section targets communication, it “must be interpreted with 

the commands of the First Amendment clearly in mind.”  Watts v. 

United States, 394 U.S. 705, 707 (1969) (per curiam).  

Accordingly, like other statutes that target threatening 

communications, Section 875(c) reaches only “true ‘threat[s],’” 

rather than “political hyperbole” or “vehement,” “caustic,” or 

“unpleasantly sharp attacks” that fall short of true threats.  

Id. at 708.  As the Court has explained, true threats are 

proscribable because they are “outside the First Amendment,” 

R.A.V. v. City of St. Paul, 505 U.S. 377, 388 (1992), including 

when the speaker does “not actually intend to carry out the 

threat,” Black, 538 U.S. at 360. 

 Petitioner’s argument that proof of subjective intent is 

required by the First Amendment lacks merit.  A large majority 

of the courts of appeals have rejected First Amendment 

challenges to Section 875(c) and comparable federal statutes 

prohibiting the making of various types of threats, holding that 

the statutes at issue prohibit “true threats” and do not require 

proof that a defendant specifically (and subjectively) intended 

for the communications at issue to be taken as threats.  See, 



10 

 

e.g., United States v. Clemens, 738 F.3d 1, 2-3 (1st Cir. 2013) 

(18 U.S.C. 875(c)); United States v. Francis, 164 F.3d 120, 122-

123 (2d Cir. 1999) (same); United States v. Elonis, 730 F.3d 

321, 327-332 (3d Cir. 2013) (same), petition for cert. pending, 

No. 13-983 (filed Feb. 14, 2014); United States v. White, 670 

F.3d 498, 506-512 (4th Cir. 2012) (same); United States v. 

Myers, 104 F.3d 76, 80-81 (5th Cir.) (same), cert. denied, 520 

U.S. 1218 (1997); United States v. Jeffries, 692 F.3d 473, 478 

(6th Cir. 2012) (same), cert. denied, 134 S. Ct. 59 (2013); 

United States v. Stewart, 411 F.3d 825, 828 (7th Cir.) (same), 

cert. denied, 546 U.S. 980 (2005); United States v. Mabie, 663 

F.3d 322, 332-333 (8th Cir. 2011) (18 U.S.C. 876(c)), cert. 

denied, 133 S. Ct. 107 (2012); United States v. Viefhaus, 168 

F.3d 392, 395-396 (10th Cir.) (18 U.S.C. 844(e)), cert. denied, 

527 U.S. 1040 (1999); United States v. Alaboud, 347 F.3d 1293, 

1296-1298 (11th Cir. 2003) (18 U.S.C. 875(c)). 

 That view is correct.  Statements that qualify as true 

threats have a significant, serious character.  Requiring proof 

of a subjective intent to threaten would undermine one of the 

central purposes of prohibiting threats.  As this Court has 

noted, in addition to protecting persons from the possibility 

that threatened violence will occur, a prohibition on true 

threats “protect[s] individuals from the fear of violence” and 

“from the disruption that fear engenders.”  R.A.V., 505 U.S. at 
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388; see Black, 538 U.S. at 360.  A statement that a reasonable 

person would regard as a true threat creates such fear and 

disruption, regardless of whether the speaker subjectively 

intended the statement to be innocuous.  Cf. United States v. 

Castagana, 604 F.3d 1160, 1164 (9th Cir. 2010) (“Even if a 

perpetrator does not intend that his false information be 

believed as indicative of terrorist activity, the false 

information will nevertheless drain substantial resources and 

cause mental anguish when it is objectively credible.”). 

 b. Petitioner relies (Pet. 6-7) on this Court’s decision 

in Black, supra, in arguing that a communication qualifies as a 

“true threat” only if the speaker subjectively intends for her 

communication to be taken as a serious threat.  Black did not 

address, much less resolve, whether a speaker must have a 

subjective intent to threaten before her communication will be 

deemed a “true threat” outside the protection of the First 

Amendment. 

 The question in Black was whether a Virginia statute 

banning cross-burnings with an intent to intimidate a person or 

group of persons violated the First Amendment because it was 

content-based.  538 U.S. at 347, 360-363.  The Court held that 

the statute was not impermissibly content-based, explaining that 

it prohibited all cross-burnings with the intent to intimidate, 

regardless of the motivation for such actions; it therefore 
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regulated a type of violent intimidation that is particularly 

“likely to inspire fear of bodily harm.”  Id. at 362-363.  A 

plurality of the Court concluded, however, that the statute’s 

presumption that the burning of a cross was “prima facie 

evidence of an intent to intimidate” rendered the statute 

unconstitutional, as interpreted by the jury instructions given 

in Black’s case.  Id. at 363-367 (opinion of O’Connor, J.).  

Because some cross-burnings may be protected “political speech” 

rather than intended to intimidate, the plurality reasoned, the 

statute as interpreted through the jury instructions “create[d] 

an unacceptable risk of the suppression of ideas.”  Id. at 365 

(quoting Secretary of State v. Joseph H. Munson Co., 467 U.S. 

947, 965 n.13 (1984)). 

 It is true that the Court in Black observed both that 

“‘[t]rue threats’ encompass those statements where the speaker 

means to communicate a serious expression of an intent to commit 

an act of unlawful violence,” 538 U.S. at 359, and that a 

statement made “with the intent of placing the victim in fear of 

bodily harm or death” is a “type of true threat,” id. at 360 

(emphasis added).  But Black did not hold that the category of 

true threats is limited to such statements.  Because the 

Virginia statute at issue required an intent to intimidate, the 

Court had no occasion to consider whether the fear and 

disruption brought about by true threats justify a prohibition 
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of such statements when a person knowingly makes statements that 

a reasonable person would understand as expressing a serious 

intent to do harm.  The court of appeals’ decision here is 

therefore consistent with this Court’s decision in Black. 

 c. Petitioner also argues (Pet. 7-12) that some courts of 

appeals have reconsidered whether it is appropriate to employ an 

objective standard in the wake of this Court’s decision in 

Black.  But the only circuit to do so is the Ninth Circuit, and 

different panels of that court have resolved the question 

differently. 

 Contrary to petitioner’s suggestion (Pet. 7-8), the Tenth 

Circuit in United States v. Magleby, 420 F.3d 1136 (2005), cert. 

denied, 547 U.S. 1097 (2006), did not indicate that it should 

abandon the reasonable-speaker test it had adopted before the 

decision in Black.  Id. at 1141.  Although the Tenth Circuit did 

cite Black for the proposition that “[t]he threat must be made 

‘with the intent of placing the victim in fear of bodily harm or 

death,’ ” id. at 1139 (quoting Black, 538 U.S. at 359), that 

statement was dictum.  The question before the Tenth Circuit, on 

collateral review, was whether the defendant’s appellate counsel 

had rendered ineffective assistance by failing to challenge the 

jury instructions on the ground that they did not “convey that 

he could be convicted only if his cross burning constituted a 

threat of unlawful violence to identifiable persons.”  Magleby, 
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420 F.3d at 1139.  The court’s decision did not turn on whether 

a subjective intent to threaten is required for a “true threat.”  

See id. at 1141-1143.  The Seventh Circuit’s statement in United 

States v. Parr, 545 F.3d 491 (2008), cert. denied, 556 U.S. 1181 

(2009), that the issue of subjective intent might be raised by 

the decision in Black was also dictum as that court declined to 

“resolve the issue,” id. at 500. 

 The Ninth Circuit is the only court of appeals to issue 

decisions holding that the First Amendment requires proof of 

subjective intent to threaten harm, but its approach has been 

inconsistent, both before and after the decision in Black.  In 

United States v. Cassel, 408 F.3d 622 (2005), the Ninth Circuit 

considered whether 18 U.S.C. 1860, which makes it a crime to “by 

intimidation  *  *  *  hinder[], prevent[], or attempt[] to 

hinder or prevent, any person from bidding upon or purchasing 

any tract of ” federal land at public sale, required proof that a 

defendant intended to intimidate his victim.  408 F.3d at 626-

627.  The court canvassed pre-Black circuit decisions addressing 

whether various federal statutes criminalizing threats required 

proof of a subjective intent to threaten or intimidate.  Id. at 

628-630.  Some Ninth Circuit decisions, the court noted, had 

held that no such proof was required if a reasonable person 

would have understood the defendant’s statement to be 

threatening; other decisions had held that a particular statute 
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required proof of a subjective intent to threaten and that such 

a proof requirement defeated any First Amendment challenge.  

Ibid. (citing United States v. Hanna, 293 F.3d 1080 (2002); 

Planned Parenthood of the Columbia/Willamette, Inc. v. American 

Coal. of Life Activists, 290 F.3d 1058 (2002) (en banc), cert. 

denied, 539 U.S. 958 (2003); United States v. Orozco-Santillan, 

903 F.2d 1262 (1990); United States v. Gilbert, 813 F.2d 1523, 

cert. denied, 484 U.S. 860 (1987); Roy v. United States, 416 

F.2d 874 (1969)). 

 The panel in Cassel then concluded that this Court in Black 

had announced a rule that “speech may be deemed unprotected by 

the First Amendment as a ‘true threat’ only upon proof that the 

speaker subjectively intended the speech as a threat.”  408 F.3d 

at 633.  Less than two months after the decision in Cassel, 

however, the Ninth Circuit reaffirmed its earlier holding that, 

in order to prove a threat against the President in violation of 

18 U.S.C. 871(a), the government need only establish that a 

reasonable person would view the statement as threatening, 

albeit in a case that did not involve a First Amendment 

challenge.  United States v. Romo, 413 F.3d 1044, 1051 & n.6 

(2005), cert. denied, 547 U.S. 1048 (2006).  The panel in Romo 

explained that the decision in Cassel “did not address whether 

statutes like 18 U.S.C. § 871(a) require intent.”  413 F.3d at 

1051 n.6.  The court later noted that the Ninth “[C]ircuit has 
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thus far avoided deciding whether to use an objective or 

subjective standard in determining whether there has been a 

‘true threat,’  ” and that, since Black, it has “analyzed speech 

under both an objective and a subjective standard.”  Fogel v. 

Collins, 531 F.3d 824, 831 (2008). 

 More recently, in United States v. Bagdasarian, 652 F.3d 

1113 (2011), the Ninth Circuit considered a prosecution for 

violating 18 U.S.C. 879(a)(3), which makes it a crime to, inter 

alia, “knowingly and willfully threaten[] to kill, kidnap, or 

inflict bodily harm upon  *  *  *  a major candidate for the 

office of President.”  652 F.3d at 1116.  As the panel in 

Bagdasarian noted, the Ninth Circuit had previously held, as a 

matter of statutory construction, that a conviction for 

violating Section 879(a)(3) required proof of a subjective 

intent to threaten.  Id. at 1117 & n.13 (citing United States v. 

Gordon, 974 F.2d 1110, 1117 (9th Cir. 1992), overruled on other 

grounds by Planned Parenthood, supra).  Although it was thus 

clear under circuit precedent that the government was required 

to prove a subjective intent to threaten in that case, the panel 

nonetheless sought to “clear[] up the perceived confusion as to 

whether a subjective or objective analysis is required when 

examining whether a threat is criminal under various threat 

statutes and the First Amendment.”  Id. at 1116-1117.  The panel 

concluded that “the subjective test set forth in Black must be 
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read into all threat statutes that criminalize pure speech.”  

Id. at 1117.  The panel opined that the contrary statement in 

Romo “must be limited to cases in which the defendant challenges 

compliance only with the objective part of the test and does not 

contend either that the subjective requirement has not been met, 

or that the statute has been applied in a manner that is 

contrary to the Constitution.”  Id. at 1117 n.14. 

 The Ninth Circuit is therefore the only court of appeals 

that has held that any statute criminalizing threats requires 

proof of a subjective intent to threaten and it has done so in 

the face of contrary prior panel decisions.  Given that 

Bagdasarian was issued less than three years ago, and in light 

of the possibility that the Ninth Circuit will resolve its 

apparent internal disagreements through the en banc process, 

review by this Court of that issue would be premature at this 

time.  Although the Ninth Circuit denied the government’s en 

banc petition in Bagdasarian, it may reconsider the question in 

a future case, particularly in light of the decision below and 

other recent decisions that all reject the argument that Black 

requires a “subjective” intent analysis in all “true threats” 

cases.  See Elonis, 730 F.3d at 327; Jeffries, 692 F.3d at 480-

481; United States v. Williams, 690 F.3d 1056, 1062 (8th Cir. 

2012), cert. denied, 133 S. Ct. 1516 (2013); White, 670 F.3d at 

507-512. 
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 d. In any event, this case is not a suitable vehicle to 

resolve any potential conflict among the courts of appeals about 

what a jury must find in order to convict a defendant of 

violating Section 875(c).  The question presented in this case 

concerns the sufficiency of the indictment, not the content of 

any jury instructions.  The Ninth Circuit has not invalidated a 

threat indictment on the basis that it failed to allege that the 

defendant had a subjective intent to threaten.  The Ninth 

Circuit panel decisions on which petitioner relies instead held 

that a jury must find (and be instructed that it must find) that 

a defendant had such a subjective intent before it may convict 

on a threat offense.  That question is not presented here.  

Petitioner has therefore failed to demonstrate a conflict with 

the holding of any Ninth Circuit decision.  

 When petitioner pleaded guilty, she reserved the right to 

seek appellate review on a discrete issue:  “[w]hether the 

indictment  *  *  *  is insufficient because it fails to allege 

that the Defendant subjectively intended to convey a threat to 

injure others.”  Plea Agreement 3.  In her petition for a writ 

of certiorari, she makes clear that she is challenging the 

district court’s denial of her motion to dismiss the indictment 

on the ground that “the indictment did not allege the 

constitutionally mandated mens rea.”  Pet. 11.  This Court has 

held that an indictment is sufficient if it contains the 
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elements of the offense charged, fairly informs the defendant of 

the charge against her, and contains sufficient evidence to 

enable her to rely on an acquittal or conviction as a bar to 

future prosecutions.  See, e.g., United States v. Resendiz-

Ponce, 549 U.S. 102, 108 (2007); Hamling v. United States, 418 

U.S. 87, 117 (1974).  An indictment that tracks the language of 

the statute is generally adequate for these purposes.  See, 

e.g., United States v. Bailey, 444 U.S. 394, 414 (1980); 

Hamling, 418 U.S. at 117.  Here, the indictment tracked the 

statutory language and further alleged that petitioner acted 

“knowingly” when she transmitted the threat.  See Pet. App. 37-

38; 18 U.S.C. 875(c).
3
  The Ninth Circuit has never held that an 

indictment charging an unlawful threat under 18 U.S.C. 875(c) is 

constitutionally deficient when it tracks the language of the 

statute and further alleges that the defendant “knowingly” 

transmitted a threat.  The court of appeals’ decision therefore 

does not conflict with any decision of any other court of 

appeals. 

                     
3
  In the factual stipulation supporting her plea agreement, 

petitioner admitted that she “willfully” sent the threatening 

email.  Stipulated Factual Basis for Plea 2.  The court of 

appeals therefore concluded that petitioner “‘voluntarily and 

intelligently’ made her threat with ‘an apparent determination 

to carry [it] out.’”  Pet. App. 16 n.4 (quoting United States v. 

Pilkington, 583 F.2d 746, 747 (5th Cir. 1978)). 
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 2. Petitioner further argues (Pet. 12-16) that this Court 

should consider whether, if the majority of the courts of 

appeals are correct that Section 875(c) does not have a 

subjective-intent requirement, it is unconstitutionally 

overbroad because it prohibits a substantial amount of 

constitutional conduct.  Petitioner does not contend that the 

courts of appeals are divided on that question and the 

government is not aware of any such division.  That is a 

sufficient reason to deny the petition for a writ of certiorari 

on that question.  In any case, that argument does not merit 

review because it is premised on petitioner’s incorrect view of 

the First Amendment. 

 Under the First Amendment overbreadth doctrine, a statute 

is facially invalid if it prohibits “a substantial amount of 

protected speech.”  United States v. Williams, 553 U.S. 285, 292 

(2008).  To ensure that invalidation for overbreadth is not 

“casually employed,” Los Angeles Police Dep’t v. United 

Reporting Publ’g Corp., 528 U.S. 32, 39 (1999), this Court has 

“vigorously enforced the requirement that a statute’s 

overbreadth be substantial, not only in an absolute sense, but 

also relative to the statute’s plainly legitimate sweep.”  

Williams, 553 U.S. at 292.  The Court has thus stated that “a 

law should not be invalidated for overbreadth unless it reaches 
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a substantial number of impermissible applications.”  New York 

v. Ferber, 458 U.S. 747, 771 (1982). 

 Section 875(c) is not overbroad, let alone substantially 

so.  Petitioner’s overbreadth argument is premised on her 

incorrect view that threatening communications cannot be 

proscribed unless the speaker specifically intended the 

communication to be understood as a threat.  As discussed, 

however, the First Amendment does not protect “true threats,” 

and a communication qualifies as a true threat if a reasonable 

person would understand it to be threatening when viewed in 

context.  Under that correct view of the First Amendment and of 

Section 875(c), the statute prohibits only communications that 

are not entitled to First Amendment protection.  It is therefore 

not overbroad at all.
4
 

 But even if petitioner’s theory were correct, as Chief 

Judge Carnes explained, petitioner has failed to show that 

instances in which a person intentionally communicated a 

                     
4
  Petitioner’s concern (Pet. 13) that speakers with 

“innocent intent” will be convicted under Section 875(c) is 

misplaced.  In a decision that is binding in the Eleventh 

Circuit, see Bonner v. City of Prichard, 661 F.2d 1206, 1209 

(11th Cir. 1981) (en banc), the Fifth Circuit held that the jury 

was correctly instructed in a Section 875(c) case when it was 

told that “when the word[s] used because of mistake, 

inadvertence or other innocent reason convey an apparent 

intention to injure the person of another, such words are not a 

threat within the meaning of the statute.”  United States v. 

Bozeman, 495 F.2d 508, 511 n.4 (5th Cir. 1974). 
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statement that a reasonable person would understand as a threat, 

but the speaker subjectively did not intend as a threat, is 

“substantial” in relation to cases where the reasonable 

interpretation of the threatening language coincides with the 

speaker’s intent.  The statute therefore is not facially 

overbroad. 

CONCLUSION 

 The petition for a writ of certiorari should be denied. 

 Respectfully submitted. 
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