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QUESTIONS PRESENTED 
Like the pending petition in Kellogg Brown & 

Root Services, Inc. v. Harris, No. 13-817 (filed Jan. 8, 
2014), this case involves an attempt to use state tort 
law to regulate actions that took place at the 
direction of the U.S. military on foreign battlefields.  
Respondents allege that they were injured by smoke 
from open-air “burn pits” while serving in Iraq and 
Afghanistan.  Unable to sue the military directly, 
Respondents have brought dozens of state-law class-
actions against a battlefield services contractor that 
performed waste disposal and other critical combat 
support services pursuant to a contract with the 
Army. 

Recognizing that this case implicated the 
military’s strategic wartime decisions, the district 
court correctly held that Respondents’ claims were 
nonjusticiable under the political question doctrine, 
were preempted by the “combatant-activities 
exception” to the Federal Tort Claims Act (“FTCA”), 
and were barred by the doctrine of derivative 
sovereign immunity.  But the Fourth Circuit reversed 
on all three issues.  The Fourth Circuit’s decision 
deepens a circuit conflict on the combatant-activities 
preemption issue and well illustrates the absurdity of 
having the political question doctrine turn on the 
home-state tort law of any of the scores of plaintiffs 
who claim to have been exposed to burn pits on a 
foreign battlefield. 

The questions presented—the first two of which 
are very similar to those presented in the pending 
Harris petition—are: 
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(1) Whether the political question doctrine bars 
state-law tort claims against a battlefield support 
contractor operating in an active war zone when 
adjudication of those claims would necessarily 
require examining sensitive military judgments. 

(2) Whether the FTCA’s “combatant-activities 
exception,” 28 U.S.C. § 2680(j), preempts state-law 
tort claims against a battlefield support contractor 
that arise out of the U.S. military’s combatant 
activities in a theater of combat. 

(3) Whether the doctrine of derivative sovereign 
immunity bars state-law tort claims against a private 
contractor performing delegated public functions 
where the government would be immune from suit if 
it performed the same functions.  
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PARTIES TO THE PROCEEDING 
Petitioners KBR, Inc., Kellogg Brown & Root 

LLC, Kellogg Brown & Root Services, Inc., KBR 
Holdings, LLC, Kellogg Brown & Root International, 
Inc., KBR Group Holdings, LLC, KBR Technical 
Services, Inc., Halliburton Company, Halliburton 
Energy Services, Inc., DII Industries LLC, Brown & 
Root Services, and Kellogg, Brown & Root, Inc., were 
defendants in the consolidated multi-district 
litigation before the district court and appellees in 
the Fourth Circuit.  ERKA Ltd. was also a defendant 
in the district court, but was voluntarily dismissed 
from the case by the plaintiffs. 

Respondents, who were plaintiffs in the district 
court and appellants in the Fourth Circuit are:  Alan 
Metzgar; Paul Parker; Richard Ronald Guilmette; 
William G. Brister, Jr.; Henry J. O’Neill; Michael 
Auw; Cory Casalegno; Michael Douglas Moore; David 
U. Lackey; Randall L. Robinson; Dean Guy Olson; 
Albert Paul Bittel, III; Fred Robert Atkinson, Jr.; 
Robyn Sachs, personal representative of Christopher 
Sachs, deceased; Jennifer Monyijo; Stephen Flowers; 
Joanne Ochs; Melissa Ochs; James Morgan; David 
Newton; Chris Boggiano; Earl Chavis; Benny Lyle 
Reynolds; Joshua Eller; Robert Cain; Craig Henry; 
Francis Jaeger; David McMenomy; Mark Posz; El 
Kevin Sar; SMSgt. Glen S. Massman; SSgt. Wendy L. 
McBreairty; Pablo Berchini; Brian P. Robinson; 
Maurice Callue; Dennis Wayne Briggs; Edward Lee 
Buquo; Wayne E. Fabozzi; Sharlene S. Jaggernauth; 
Floyed James Johnson, Sr.; Tamra C. Johnson; 
Richard Lee Keith; Daniel Santiago Morales; Phillip 
McQuillan; Ildebbrando Perez; Luigi Antonio 
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Povenza; Ruth Ann Reece; Eduwardo Saavedra, Sr.; 
Jill R. Wilkins, personal representative of Kevin E. 
Wilkins, deceased; Michael Donnell Williams; 
Jermaine Lynell Wright; Edward Adams; Kenneth 
Baldwin; Donna Wu; John Does 1–1000; Jane Does 
1–1000; Wallace McNabb; Kevin Paul Robbins; Brian 
Blumline; Robert Bidinger; Unknown Parties; 
Benjamin Boeke; Craig Kervin; Barry Zabielinski; 
David Green; Nick Daniel Heisler; Derrol A. Turner; 
Vincent C. Moseley; Alex Harley; John A. Wester, Jr.; 
Bill Jack Carlisle, Jr.; Anthony Edward Roles; 
Marcos Barranco; Joel Lugo; Shawn Thomas 
Sheridan; Jayson Williams; Eunice Ramirez; Lee 
Warren Jellison, Jr.; George Lundy; Thomas Kelleck; 
Dan Bowlds; Tony Allen Gouckenour; John William 
Jackson; John Pete Troost; Deborah Ann Wheelock; 
Charles Hicks; Sean Alexander Stough; Jeffrey 
Morgan Cox; James Warren Garland; Danny 
LaPierre; Kenneth Harris; Anthony Jerome 
Williams; Kathy Vines; Patrick Cassidy; William 
Barry Dutton; Christopher Michael Kozel; Richard 
McAndrew; Lorenzo Perez; Jessey Joseph Philip 
Baca; Daniel Tijernia; Heinz Alex Disch; James 
McCollem; Travis Fidell Pugh; Anthony Ray 
Johnson; David Michael Rohmfeld; Joshua David 
Beavers; Matthew Joel Fields; Steven E. Gardner; 
Stephen R. Jones; Kevin Scott Tewes; Hans Nicolas 
Yu; Thomas Olson; Brian Paulus; Paul Michael 
Wiatr; Michael Foth; Brett Anthony Mazzara; Lisa 
Rounds, personal representative of Andrew Ray 
Rounds, deceased; David Rounds, personal 
representative of Andrew Ray Rounds, deceased; 
Peter Blumer; Scott Andrew Chamberlain; Timothy 
E. Dimon; William Philip Krawczyk, Sr.; Sean 
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Johnson; Sherry Bishop, Individually and as 
representative of the estate of Kirk A. Bishop; Gene 
Bishop; Patrick Bishop; Albert Johnson, Jr.; David 
Jobes; Gene Leonard Matson; Timothy J. Watson; 
Andrew Mason; Michelle Brown; Jonathan Lynn; 
Charles Kinney; Michael McClain; Basil Salem; 
Justin Gonzales; Matthew Guthery; Christopher 
Lippard; David Parr; John F. Monahan; Amanda 
Brannon; L. Chandler Brannon, and all others 
similarly situated. 
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CORPORATE DISCLOSURE STATEMENT 
KBR, Inc., is a publicly traded corporation and 

has no parent company. No publicly held corporation 
owns 10% or more of KBR, Inc.’s stock. KBR, Inc. 
does not have any non-wholly-owned subsidiaries or 
any affiliates who are publicly traded. 

Kellogg Brown & Root LLC is not publicly 
traded.  Kellogg Brown & Root LLC is wholly owned 
by KBR Holdings, LLC, which in turn is wholly 
owned by KBR, Inc., a publicly traded 
corporation.  Kellogg Brown & Root LLC has no non-
wholly owned subsidiaries that are publicly 
traded.  Other than Kellogg Brown & Root LLC’s 
ultimate parent (KBR, Inc.), Kellogg Brown & Root 
LLC does not have any publicly traded affiliates.  

Kellogg Brown & Root Services, Inc. is not 
publicly traded.  Kellogg Brown & Root Services, Inc. 
is wholly owned by KBR Holdings, LLC, which in 
turn is wholly owned by KBR, Inc., a publicly traded 
corporation.  Kellogg Brown & Root Services, Inc., 
does not have any non-wholly-owned subsidiaries. 
Other than Kellogg Brown & Root Services, Inc.’s 
ultimate parent (KBR, Inc.), Kellogg Brown & Root 
Services, Inc., does not have any publicly traded 
affiliates.  

KBR Holdings, LLC is not publicly 
traded.  KBR Holdings, LLC is wholly owned by 
KBR, Inc., a publicly traded corporation.  KBR 
Holdings, LLC has no non-wholly owned subsidiaries 
that are publicly traded.  Other than its parent, KBR, 
Inc., KBR Holdings, LLC does not have any publicly 
traded affiliates.  
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Kellogg Brown & Root International, Inc. is 
not publicly traded.  Kellogg Brown & Root 
International, Inc. is wholly owned by Kellogg Brown 
& Root LLC, which in turn is wholly owned by KBR 
Holdings, LLC, which in turn is wholly owned by 
KBR, Inc., a publicly traded corporation.  Kellogg 
Brown & Root International, Inc. has no non-wholly-
owned subsidiaries that are publicly traded.  Other 
than its ultimate parent, KBR, Inc., Kellogg Brown & 
Root International, Inc. does not have any publicly 
traded affiliates. 

KBR Group Holdings, LLC is not publicly 
traded.  KBR Group Holdings, LLC is wholly owned 
by KBR Holdings, LLC, which in turn is wholly 
owned by KBR, Inc., a publicly traded corporation. 

KBR Technical Services, Inc. is not publicly 
traded.  KBR Technical Services, Inc. is wholly 
owned by KBR Group Holdings, LLC, which in turn 
is wholly owned by KBR Holdings, LLC, which in 
turn is wholly owned by KBR., Inc., a publicly traded 
corporation. 

Halliburton Company is a publicly traded 
corporation and has no parent company.  No publicly 
held corporation owns 10% or more of Halliburton 
Company’s stock.  Halliburton Company does not 
have any non-wholly-owned direct subsidiaries or 
any publicly traded affiliates. 

Halliburton Energy Services, Inc. is not 
publicly traded. Halliburton Energy Services, Inc. is 
wholly owned by Defendant Halliburton Company, a 
publicly traded corporation.  Halliburton Energy 
Services, Inc. has no non-wholly-owned subsidiaries 
that are publicly traded. Other than its parent, 
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Halliburton Company, Halliburton Energy Services, 
Inc. does not have any publicly traded affiliates.  

DII Industries LLC is not publicly traded. DII 
Industries LLC is wholly owned by Defendant 
Halliburton Energy Services, Inc., which in turn is 
wholly owned by Defendant Halliburton Company, a 
publicly traded corporation. DII Industries LLC has 
no non-wholly-owned subsidiaries that are publicly 
traded. Other than its ultimate parent, Halliburton 
Company, DII Industries LLC does not have any 
publicly traded affiliates. 

Named Defendants Brown & Root Services 
and Kellogg, Brown & Root, Inc. are no longer 
active entities. 
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PETITION FOR WRIT OF CERTIORARI 
This is the most recent in a long line of cases in 

which plaintiffs—many of whom are U.S. service 
members—seek damages under state tort law for 
alleged injuries suffered in foreign war zones. 

During the wars in Iraq and Afghanistan, the 
U.S. Army had no perfect option for disposing of solid 
waste on forward operating bases.  Incinerators were 
typically too costly and landfills could lead to 
infestation and disease.  After carefully weighing the 
risks and benefits of each alternative, as well as its 
own resource constraints, the Army concluded that 
open-air “burn pits” were often the only feasible and 
cost-effective option for solid waste disposal.  While 
in past wars the Army tasked uniformed soldiers 
with this waste-disposal responsibility, in the modern 
all-volunteer Army, this task is often performed by 
contractors such as Petitioner KBR.1  Respondents 
disagree with the Army’s chosen disposal method, 
and they have brought dozens of state-law class 
actions challenging the manner in which KBR 
handled waste-disposal functions pursuant to its 
contract with the Army. 

Sensitive military judgments pervade every 
aspect of this case, and adjudication of Respondents’ 
claims would necessarily require examining the 
Army’s strategic battlefield decisions.  Although 
Respondents have named only a battlefield support 
contractor as a defendant, there is no question that 

                                            
1 Petitioners include a number of current and former 

subsidiaries and affiliate companies of KBR, Inc., and are 
collectively referred to herein as “KBR.” 
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they seek to challenge inherently military judgments, 
such as the decision to use burn pits rather than 
incenerators for waste disposal on U.S. military 
bases.  Yet the Fourth Circuit refused to find 
Respondents’ claims barred by the political question 
doctrine, the combatant-activities exception to the 
Federal Tort Claims Act, or the doctrine of derivative 
sovereign immunity. 

A petition raising very similar issues is currently 
pending before this Court in Kellogg Brown & Root 
Services v. Harris, No. 13-817 (filed Jan. 8, 2014) 
(“Harris Pet.”).  The Fourth Circuit’s decision in this 
case deepens the circuit split described in the Harris 
petition and further underscores the need for this 
Court’s review.  Indeed, the Fourth Circuit readily 
acknowledged the existence of a three-way split 
among the Third, Ninth, and D.C. Circuits regarding 
the scope of combatant-activities preemption, and 
expressly rejected the United States’ proposed test 
for preemption.  This case also presents the 
additional issue of derivative sovereign immunity, 
yet another ground on which Respondents’ claims 
should have been dismissed.  The Court should 
consolidate this petition with the Harris petition and 
grant certiorari to resolve well-documented conflicts 
over the proper framework for adjudicating 
“contractor-on-the-battlefield” claims. 

OPINIONS BELOW 
The Fourth Circuit’s opinion is reproduced at 

Pet.App.1-49.  The district court’s opinion is reported 
at 925 F. Supp. 2d 752, and reproduced at 
Pet.App.50-98. 
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JURISDICTION 
The Fourth Circuit issued its decision on March 

6, 2014.  This Court has jurisdiction under 28 U.S.C. 
§ 1254(1). 

STATUTORY PROVISION INVOLVED 
The FTCA provides in relevant part that the 

United States’ waiver of sovereign immunity “shall 
not apply to … (j) Any claim arising out of the 
combatant activities of the military or naval forces … 
during time of war.”  28 U.S.C. § 2680. 

STATEMENT OF THE CASE 
A. The Army’s Reliance on Civilian 

Contractors To Perform Essential 
Battlefield Support Functions 

This is one of numerous “contractor-on-the 
battlefield” tort suits that have arisen out of the U.S. 
military’s heavy reliance upon civilian support 
contractors in war zones such as Iraq and 
Afghanistan. 

Uniformed soldiers historically performed 
combat support functions such as maintaining 
facilities, transporting supplies, disposing of waste, 
and performing countless other logistical tasks 
essential to the war effort.  But with the transition to 
a modern, all-volunteer military—and the 
corresponding reduction in size of the armed forces—
it is often impractical for soldiers to perform such 
tasks.  Instead, the military has entered into a 
symbiotic relationship with in-theater service 
contractors to perform many essential combat 
support activities.  See C.A.App.220 (deployed forces 
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must often be “augment[ed]” with “contractor 
support”). 

In December 2001, the Army awarded KBR an 
umbrella contract that included “combat service 
support,” which is defined as the provision of 
“essential capabilities, functions, activities, and tasks 
necessary to sustain all elements of operating forces 
in theater at all levels of war.”  U.S. Army Field 
Manual at 1-36 (2004), http://tinyurl.com/nd9672w.  
Under that contract, KBR performed vital battlefield 
support functions, such as servicing base facilities, 
delivering fuel, repairing equipment, preparing 
meals, and maintaining water supplies.  This 
delegation of combat support functions to KBR 
served as a “force-multiplier” by giving battlefield 
commanders “the flexibility of increasing [] combat 
power by substituting combat units for military 
support units.”  C.A.App.220. 

B. Army Waste Management in Iraq and 
Afghanistan 

In everyday civilian society, waste disposal is 
often a mundane task.  But at military bases inside 
an active war zone, waste disposal is a complicated 
undertaking that is critical to the success of the 
mission.  Poorly managed waste can “spread [] 
infectious disease,” and “proper sanitation has been 
historically and remains today the most important 
issue driving military waste management practices.”  
C.A.App.2146. 

During the wars in Iraq and Afghanistan, 
military commanders were, at all times, responsible 
for making the key decisions regarding waste 
disposal.  See C.A.App.2316-17 (waste-management 

http://tinyurl.com/nd9672w
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decisions were made “at operational command level”).  
To determine waste management procedures at a 
forward operating base, commanders must balance 
inherently military considerations, such as “the 
feasibility as well as risks and benefits associated 
with each option,” the “particular circumstances at a 
given base camp,” and the Army’s resource 
constraints and other spending priorities.  
C.A.App.233.  Army policy also elevated “operational 
requirements and force protection” over 
“environmental considerations.”  C.A.App.307. 

The Army considered several options for waste 
management at its bases in Iraq and Afghanistan, 
including recycling, landfills, incinerators, and open-
air burn pits.  Recycling was a non-starter because it 
was typically not feasible to implement recycling 
programs in active war zones.  Landfills were also 
impractical and raised their own risks.  Creating a 
landfill within the perimeter of a base would 
exacerbate space limitations and “could attract 
disease-spreading vermin and insects that would 
threaten the health of everyone on the base.”  
C.A.App.228.  And taking waste to a landfill outside 
controlled camp perimeters posed unacceptable risks 
“due to the hostile environment and security 
considerations.”  C.A.App.222.  The military also 
considered using incinerators for waste disposal, but 
largely rejected that option because of the “lengthy 
lead time and great expense associated with getting 
incinerators up and running.”  C.A.App.222-23. 

The Army ultimately decided to use open-air 
burn pits for waste disposal at forward operating 
bases, even though it described burn pits as “the 
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least preferred method of disposal.”  C.A.App.313.  
Decisions like this—trading one set of risks for 
another—are unfortunately common during times of 
war.  Military commanders “are often asked to 
assume some risk to prevent a greater risk, and the 
continued use of burn pits reflects a policy 
determination by military commanders, after 
weighing the available options and considering the 
conditions on the ground, that exposure to burn pit 
smoke is less risky than alternatives.”  C.A.App.235.  
In a 2010 Report to Congress, the Army reaffirmed 
that “during military operations, open-air burning 
will be the safest (from a total threat standpoint), 
most effective, and expedient manner of solid waste 
reduction.”  C.A.App.2315 (emphasis added). 

Military personnel made similar risk 
calculations regarding where to locate burn pits and 
what substances to burn.  Burn pits ideally are 
located downwind of living and working facilities, but 
“conditions on the ground,” i.e., battlefield 
considerations, sometimes dictated otherwise.  
C.A.App.233.  Similarly, although disposing certain 
substances in a burn pit “may not be ideal from a 
health standpoint, on an installation in a hostile 
environment in wartime, there may not be any other 
viable options for waste disposal.”  C.A.App.233.  For 
example, the military directed the burning of plastic 
water bottles because soldiers “used a large volume of 
plastic water bottles each day, and there was no 
other way to dispose of them.”  C.A.App.229. 
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C. Army Delegation of Battlefield Waste 
Management Functions to KBR 

Pursuant to the 2001 umbrella contract, the 
Army directed KBR to perform a number of critical 
battlefield support functions in Iraq and 
Afghanistan, including waste management.  KBR did 
not perform that function at all bases; the “majority 
of burn pits” were “operated by troops.”  
C.A.App.2317. 

At the bases where the Army directed KBR to 
perform waste management functions, the Army also 
dictated that burn pits would be the method of waste 
disposal.  According to Lt. Col. Jennifer Caci, who 
helped draft the Army’s health and environmental 
policies in Iraq, “if the military provided funding for 
an incinerator, then KBR would use the incinerator, 
but if the military could not fund an incinerator, then 
burn pits were the only viable option for waste 
disposal.”  C.A.App.300.  Similarly, Major Tara Hall, 
who developed force health protection plans, 
emphasized that “the Army decided which method of 
waste disposal to use,” and “KBR did not decide 
which methods of waste disposal were appropriate in 
the contingency environment of Iraq.”  C.A.App.222. 

The military, not KBR, also determined the 
location of burn pits.  If there was an existing Iraqi 
burn pit, “the military would usually just continue to 
use the existing burn pit, regardless of where [it] was 
sited within a base.”  C.A.App.228-29.  The “Garrison 
Commander” or “Mayor” of a base was ultimately 
responsible for “siting burn pits” in relation to living 
quarters and dining facilities.  C.A.App.229.  And, 
once sited, only the military could re-locate a burn 
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pit.  Id.  The military also decided which substances 
could be placed in a burn pit by preparing lists of 
prohibited items.  C.A.App.229, 233. 

Moreover, the military actively monitored 
potential health and safety impacts from waste 
management operations, regardless of whether those 
functions were performed by the military or a 
contractor.  In Iraq and Afghanistan, the military 
conducted health monitoring of burn pit emissions 
and concluded “there were no health risks associated 
with burn pit exposure.”  C.A.App.223.  The Army’s 
burn pit monitoring included a 2008 “comprehensive 
health risk assessment regarding the burn pit at 
Joint Base Balad, the largest burn pit in [Iraq].”  
C.A.App.234.  The Army concluded that “there is no 
expectation of long-term health risks associated with 
exposures to burn pit smoke at Balad.”  Id. 

D. Proceedings Before the District Court 
Respondents are hundreds of plaintiffs who filed 

57 suits in 42 states, most of which purport to be 
class actions on behalf of at least 100,000 soldiers 
and contractors who served in Iraq and Afghanistan 
from 2003 to the present.  C.A.App.171.  KBR is the 
only named defendant.  Although the military 
operated the majority of burn pits in Iraq and 
Afghanistan, none of the suits names the United 
States as a defendant; any such claims would be 
barred by the FTCA’s combatant-activities exception 
and Feres v. United States, 340 U.S. 135 (1950). 

Respondents allege that KBR acted negligently 
in operating burn pits and providing non-drinking 
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water.2  For example, they claim that KBR failed to 
use “safer, alternative means” of waste disposal, such 
as incinerators, and improperly burned “hundreds of 
thousands of plastic water bottles.”  C.A.App.162-64.  
Respondents allege that KBR’s actions violated 
“contractual obligations” with the United States and 
“interfered with the military mission.”  C.A.App.162-
63. 

The Panel on Multidistrict Litigation 
consolidated all 57 cases in the District of Maryland 
for pretrial proceedings.  The district court denied 
KBR’s first motion to dismiss, but subsequently 
directed KBR to file a renewed motion, which the 
court granted on February 27, 2013.  

The district court closely examined the 
substantial record, which includes declarations of 
high-level military personnel and several official 
government reports.  Pet.App.68-75 & nn.14-15.  
Based on that evidence, the court concluded that 
Respondents’ claims raised non-justiciable political 
questions because “the most important waste 
disposal decision … i.e., the decision to use open burn 
pits, was made by the military, not [KBR].”  
                                            

2 This petition focuses on Respondents’ allegations regarding 
KBR’s operation of burn pits.  But KBR’s legal arguments are 
equally applicable to Respondents’ claims based on KBR’s 
provision of non-drinking water.  The “water support mission” 
was a “key component of sustaining forces on the battlefield,” 
Pet.App.71, and the Army “provided detailed specifications for 
military and contractor personnel who were authorized to 
provide water services in Iraq.”  C.A.App.349.  Respondents’ 
claims based on KBR’s water supply services should be 
dismissed for largely the same reasons as the challenges to 
KBR’s burn-pit operations. 
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Pet.App.69-70.  That critical decision “came from the 
very top of the military command” and was “dictated 
by the exigencies associated with a war zone.”  
Pet.App.70.  Because Respondents’ claims “result[ed] 
from essential military decisions about the 
methodology to be used in providing water and waste 
disposal services in fields of battle in two countries 
over an extended period of time,” adjudication of 
these claims “would necessarily require review of the 
reasonableness of military decisions, a role that is 
simply not appropriate for, or within the competence 
of, the judiciary.”  Pet.App.74-75, 78. 

The district court further held KBR was entitled 
to derivative sovereign immunity based on this 
Court’s decisions in Yearsley v. W.A. Ross 
Construction, 309 U.S. 18 (1940), and Filarsky v. 
Delia, 132 S. Ct. 1657 (2012).  The court concluded 
that all of the allegedly negligent conduct was well 
within the scope of KBR’s contractual authority, and 
that KBR should not be left “holding the bag” after 
performing essential support functions for the U.S. 
military in a war zone.  Pet.App.82-83. 

Finally, the district court also held that 
Respondents’ claims were preempted by the 
combatant-activities exception to the FTCA under 
the test proposed by the United States.  The United 
States has argued that a claim against a contractor 
should be preempted if a similar claim against the 
United States would be within the combatant-
activities exception and the actions in question were 
within the scope of the contract.  See Br. for United 
States 17-20, Al Shimari v. CACI, No. 09-1335, 2012 
WL 123570 (4th Cir. Jan. 14, 2012) (“U.S. Al Shimari 
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Br.”).  Applying that test, the district court concluded 
that Respondents’ state-law tort claims are 
preempted because uniformed soldiers were, in fact, 
performing similar functions and the function was 
within the heartland of KBR’s contractual 
responsibility; indeed, Respondents’ claims would 
undermine “the interests of the United States 
Military and its ability to function in time of war.”  
Pet.App.90. 

E. The Fourth Circuit’s Decision 
The Fourth Circuit reversed.  On the political 

question issue, the court acknowledged that KBR had 
presented ample evidence showing that “the military 
allowed the use of burn pits and decided whether, 
when, and how to utilize them.”  Pet.App.17.  The 
court cited the declaration of a top military health 
official, who explained that the military “decides 
which method of waste disposal, e.g., burn pits or 
incinerators, to use at military camps,” decides 
“where to locate burn pits,” and controls “what items 
or substances may be disposed of in burn pits.”  Id. 

The Fourth Circuit nonetheless held that this 
evidence of military control was insufficient to trigger 
the political question doctrine.  Based on contrary 
declarations submitted by Respondents, the court 
reasoned that it could not yet definitively conclude 
“whether KBR or the military chose how to carry out 
these tasks.”  Pet.App.21-22.  That is, the court 
essentially required a full-blown merits 
determination as a precondition for determining 
whether the case raised nonjusticiable political 
questions. 
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The Fourth Circuit also adopted the Third 
Circuit’s state-law-centric view of the political 
question doctrine as articulated in the Harris 
decision, holding that the federal justiciability 
question—a determination rooted in federal 
constitutional law and the separation of powers—
depends on which state’s tort law applies.  Relying on 
Harris, the court held that to trigger application of 
the political question doctrine, KBR must first 
establish that “the military caused the 
Servicemembers’ injuries, at least in part.” 
Pet.App.25.  And even if causation is established, the 
court held the claims are nonjusticiable only if “the 
Servicemembers invoke a proportional-liability 
system that allocates liability based on fault” rather 
than a joint-and-several-liability approach to 
damages.  Id. 

Regarding derivative sovereign immunity, the 
Fourth Circuit purported to apply the “Yearsley rule, 
which asks … whether the government authorized 
KBR’s actions in this case.”  Pet.App.33.  But the 
court defined “authorization” under Yearsley and its 
progeny as the equivalent of complete contractual 
compliance, and held that KBR was entitled to 
derivative immunity “only if it adhered to the terms 
of its contract with the government.”  Pet.App.35-36.  
Rather than focusing on the delegated governmental 
functions performed by the contractor, the court 
framed the legal question as hinging on a fact-
intensive inquiry of “compliance” and the level of 
contractor “discretion.”  Id. 

Finally, as to the preemption issue, the Fourth 
Circuit recognized that this case implicates “broad” 
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and “unique” federal interests.  The court, 
nonetheless, expressly rejected the United States’ 
proposed preemption framework as “far too broad” 
and “flawed in several respects.”  Pet.App.46-47.  The 
court surveyed recent appellate decisions regarding 
preemption and recognized a three-way circuit split 
among the D.C., Third, and Ninth Circuits.  The 
Fourth Circuit concluded that the Ninth Circuit’s 
preemption approach was too narrow and the D.C. 
Circuit’s approach was too broad, and ultimately 
chose to follow the Third Circuit’s Harris decision.  
Pet.App.40-42. 

The Fourth Circuit acknowledged that 
Respondents’ claims “undoubtedly” arose out of 
“combatant activities” carried out inside a foreign 
war zone, a conclusion that would trigger preemption 
under either the United States’ test or the D.C. 
Circuit’s test.  Pet.App.48.  But the court inexplicably 
held that Respondents’ claims were not preempted 
because more discovery was needed regarding “the 
extent to which KBR was integrated into the military 
chain of command.”  Pet.App.49. 

REASONS FOR GRANTING CERTIORARI 
The Fourth Circuit reversed the dismissal of 

Respondents’ state-law tort claims for alleged 
injuries arising out of the wars in Iraq and 
Afghanistan.  That decision is wrong as a matter of 
law, deepens multiple circuit splits, and warrants 
certiorari both in its own right and as a complement 
to the pending Harris petition. 

I.  The Court should grant certiorari to address 
whether the political question doctrine bars state-law 
tort claims against a battlefield support contractor 
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operating in an active war zone when adjudication of 
those claims would necessarily require scrutinizing 
sensitive military decisions. 

Military judgments pervade every aspect of this 
case.  There is no curbside garbage pickup on a 
remote forward operating base in a hostile country.  
Military commanders comprehensively weighed the 
substantial risks of each method of waste disposal, 
and concluded that open-air burn pits were often the 
least-bad option among feasible alternatives.  
Respondents’ negligence claims against KBR cannot 
be disentangled from the Army’s strategic decisions 
regarding the war effort in Iraq and Afghanistan.  
These state-law claims arising out of military 
decisionmaking on a foreign battlefield simply do not 
belong in the courts. 

While the district court was persuaded that 
these suits were barred by multiple doctrines, the 
Fourth Circuit found the reasoning of the Third 
Circuit’s Harris decision “persuasive and applicable 
here,” such that it could not find Respondents’ claims 
barred by the political question doctrine.  Pet.App.25.  
That holding—under which application of the 
political question doctrine will turn on the nuances of 
state tort law—is as deeply flawed as it was in 
Harris.  But this case—involving over 50 suits 
brought under the laws of 42 different states—is the 
reductio ad absurdum of Harris’ state-law-centric 
approach to the political question doctrine.  When the 
events in question occurred on a forward operating 
base in Iraq or Afghanistan, it makes no sense to 
suggest that application of the federal, 
constitutionally-based political question doctrine 
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depends on the vagaries of the tort law of each 
plaintiff’s home state.  And the Fourth Circuit 
further erred by effectively requiring KBR to prevail 
on the merits of its causation defense in order to win 
a motion to dismiss for lack of jurisdiction under the 
political question doctrine. 

The Fourth Circuit’s decision is consistent with 
the Third Circuit’s Harris decision as well as a 
subsequent Fifth Circuit decision that also adopts 
that approach.  But it is flatly contrary to Carmichael 
v. KBR, 572 F.3d 1271, 1286 (11th Cir. 2009), which 
correctly holds that state-law claims must be 
dismissed under the political question doctrine if the 
defendant has offered “plausible” evidence showing 
that military decisions “contributed” to the plaintiff’s 
alleged injury.  The Eleventh Circuit made clear that 
the nuances of state law play no role in that inquiry.  
Id. at 1288 n.13. 

II.  The Court should also grant certiorari to 
address whether the FTCA’s “combatant-activities 
exception” preempts state-law claims against a 
battlefield support contractor that arise out of the 
military’s combatant activities in a war zone.  
Regardless of whether the defendant is the United 
States or a contractor, allowing these tort suits to 
proceed will undermine critical federal interests by 
diverting military officials from their missions and 
deterring contractors from accepting assignments in 
foreign war zones. 

The Fourth Circuit acknowledged—and 
deepened—a circuit split over the scope of the 
combatant-activities preemption doctrine.  The D.C. 
Circuit has held in no uncertain terms that the 
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combatant-activities exception reflects a 
congressional goal of “the elimination of tort from the 
battlefield, both to preempt state or foreign 
regulation of federal wartime conduct and to free 
military commanders from the doubts and 
uncertainty inherent in potential subjection to civil 
suit.”  Saleh v. Titan Corp., 580 F.3d 1, 7 (D.C. Cir. 
2009).  The Fourth Circuit rejected that approach 
and instead followed the Third Circuit’s Harris 
decision, which refused to find tort claims preempted 
if the contractor exercised “discretion” in performing 
its contractual duties.  See Harris v. KBR, 724 F.3d 
458, 481-82 (3d Cir. 2013).  And, further 
underscoring the need for this Court’s review, the 
Fourth Circuit—like the Third Circuit—also 
expressly rejected the preemption test advanced by 
the United States. 

III.  Finally, this case is an ideal complement to 
the Harris petition because it also raises a third basis 
for dismissing “contractor-on-the-battlefield” suits:  
the doctrine of derivative sovereign immunity.  If 
Respondents had sued the military directly for 
alleged injuries arising out of the wars in Iraq and 
Afghanistan, there is no question that those claims 
would have been barred by sovereign immunity.  It 
makes no sense whatsoever to allow identical claims 
to proceed against a contractor based on the same 
underlying events, especially when the United States 
will end up picking up the tab.  As this Court 
recognized just two years ago, a contractor should not 
be left “holding the bag” when it performs an 
important public function pursuant to a valid 
government contract.  Filarsky, 132 S. Ct. at 1666.  
There is value in having all available defenses, 
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including derivative sovereign immunity, before the 
Court when it considers the important and recurring 
issues raised in this petition and the Harris case. 

*   *   * 
State tort law has no place on a foreign 

battlefield, and courts should not allow plaintiffs to 
use state-law claims against a contractor to evade 
important limits on suits against the government.  If 
the Fourth Circuit is correct that the political 
question doctrine turns on the nuances of state law, 
then it is all the more imperative to have a uniform 
and workable test for combatant-activities 
preemption and derivative sovereign immunity.  The 
Fourth Circuit’s decision eliminates any doubt that 
the courts of appeals need guidance from this Court 
on the proper framework for adjudicating 
“contractor-on-the-battlefield” cases. 
I. The Court Should Grant Certiorari To 

Address The Applicability Of The Political 
Question Doctrine To State-Law Tort 
Claims Against A Battlefield Support 
Contractor Operating In A War Zone. 
A. Adjudication of Respondents’ Claims 

Would Unquestionably Implicate 
Strategic Military Decisions. 

The political question doctrine “excludes from 
judicial review those controversies which revolve 
around policy choices and value determinations 
constitutionally committed … to the halls of Congress 
or the confines of the Executive Branch.”  Japan 
Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 
221, 230 (1986).  A federal court should dismiss a 
case as nonjusticiable if there is “a textually 
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demonstrable constitutional commitment of the issue 
to a coordinate political department,” or “a lack of 
judicially discoverable and manageable standards for 
resolving it.”  Baker v. Carr, 369 U.S. 186, 217 (1962). 

It is “difficult to think of a clearer example of the 
type of governmental action that was intended by the 
Constitution to be left to the political branches” than 
military affairs, and it is “difficult to conceive of an 
area … in which the courts have less competence.”  
Gilligan v. Morgan, 413 U.S. 1, 10 (1973).  The 
Constitution provides that “[t]he President shall be 
Commander in Chief” of the armed forces, U.S. 
Const. art. II, § 2, and that “[t]he Congress shall have 
Power… [t]o raise and support Armies,” and “[t]o 
provide for organizing, arming, and disciplining, the 
Militia,” id. art. I, § 8. 

The “complex, subtle, and professional decisions 
as to the composition, training, equipping, and 
control of a military force are essentially professional 
military judgments,” and “[t]he ultimate 
responsibility for these decisions is appropriately 
vested in branches of the government which are 
periodically subject to electoral accountability.”  
Gilligan, 413 U.S. at 10.  Indeed, the very nature of 
warfare requires military commanders to accept 
numerous risks that would be unacceptable in 
civilian life. 

This is a case in point.  In civilian life, a court 
has the tools—often provided by elaborate statutory 
and regulatory regimes—to determine whether solid 
waste was disposed of properly.  But military 
decisions to employ burn pits on a battlefield have no 
civilian analog.  Burn pit operations were only 
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needed in the first place because the U.S. military 
was fighting two wars that required establishing 
forward operating bases in remote locations in hostile 
countries.  Under those circumstances, burn pits 
were often the “least bad” option for waste disposal 
because incinerators were too costly and landfills 
posed unacceptable risks of infestation.  And all 
concerns about optimal waste disposal were 
ultimately subordinate to the military’s operational 
goals about how to advance the war effort, with troop 
security and operational success trumping 
environmental concerns.  C.A.App.307.  State tort 
law—which is about apportioning duties and liability 
in the context of ordinary civilian life—is 
categorically unsuited to balancing those inherently 
military responsibilities. 

Strategic military judgments pervade every 
aspect of this case.  The Army expressly directed the 
use of burn pits and, indeed, routinely used burn pits 
on bases where it handled waste disposal.  Army 
commanders also selected the location of burn pits at 
each base and provided explicit instructions about 
what items could not be burned.  The Army was not 
indifferent to air quality concerns.  It routinely 
monitored air quality to ensure that burn pits did not 
pose an unacceptable risk to the health and safety of 
the troops, but it did so under the military’s 
standards and concluded that “burn pit emissions 
were negligible compared to other particulate matter 
emitted in the area.”  C.A.App.300. 

Adjudication of Respondents’ state-law tort 
claims would require courts to review those strategic 
military judgments about acceptable levels of risk at 
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bases in Iraq and Afghanistan.  One of Respondents’ 
core contentions is that KBR should have used “safer 
method[s] of waste disposal,” such as incinerators, 
rather than burn pits.  C.A.App.164.  But, as the 
district court found, it was the military—not KBR—
that was responsible for such decisions.  Pet.App.69-
70.  The military was well aware that incinerators 
could be used for waste disposal, but it determined 
that incinerators were too expensive, took too long to 
build, and posed unacceptable logistical challenges.  
C.A.App.222-23. 

In sum, as the district court correctly concluded, 
“[t]he actions complained of are not ones taken by the 
Defendants alone, and KBR’s defenses (e.g., 
contributory negligence and causation) would 
necessarily require review of the reasonableness of 
military decisions, a role that is simply not 
appropriate for, or within the competence of, the 
judiciary.”  Pet.App.78.  KBR offered more than 
sufficient evidence to show that any risks from burn 
pit operations resulted from high-level military 
decisions.  Respondents’ claims against KBR simply 
cannot be disentangled from those core military 
judgments regarding the war effort. 

B. The Fourth Circuit Badly Misconstrued 
the Political Question Doctrine. 

The Fourth Circuit spent several pages 
summarizing the extensive evidence showing that it 
was the military, not KBR, that made the key 
decisions regarding the use of burn pits.  Pet.App.14-
17.  Indeed, the court candidly acknowledged that 
KBR’s evidence “indicates that the military allowed 
the use of burn pits and decided whether, when, and 
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how to utilize them.”  Pet.App.17.  But the Fourth 
Circuit nonetheless reversed the district court’s 
dismissal of Respondents’ claims.  In doing so, the 
court committed several serious errors of law. 

1.  The Fourth Circuit adopted the Third 
Circuit’s deeply flawed approach to the political 
question doctrine in the Harris case.  In particular, 
the Fourth Circuit concluded that whether 
Respondents’ state-law tort claims would raise a non-
justiciable political question would turn on the 
details of state law, specifically whether the relevant 
state tort law “used a proportional-liability system 
that assigned liability based on fault.”  Pet.App.24-
25.  Only then, the court of appeals reasoned, would a 
political question arise.  In contrast, under a “pure 
joint-and-several liability system,” the court asserted 
that there would not be a need to “evaluate the 
military’s decisions” because “the plaintiffs could 
obtain all of their relief from the military contractor.”  
Pet.App.25; see Harris, 724 F.3d at 474-75 (same).  
Because this case “involves complaints filed in forty-
two different states,” it was “unclear which state’s (or 
states’) law will ultimately apply.”  Pet.App.25 n.4.  
The Fourth Circuit remanded to the district court to 
apply the Harris choice-of-law framework to 
Respondents’ claims. 

Harris was wrongly decided, see Harris Pet. 23-
26, and the Fourth Circuit’s decision to apply it here 
starkly illustrates the problems with that deeply-
flawed approach.  The notion that the federal, 
constitutionally-based political question doctrine 
turns on the nuances of state tort law ignores first 
principles.  And the notion that the application of 
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that federal doctrine to a group of individuals 
downwind from a burn pit in Iraq would turn on the 
vagaries of their home state’s tort law defies common 
sense. 

The key considerations in determining whether 
the political question doctrine applies—such as 
whether the issue has been textually committed to 
the political branches or whether there are judicially 
manageable standards for resolving the issue, see 
Baker, 369 U.S. at 217—involve the powers and 
competencies of each branch of the federal 
government.  The details of state tort law cannot 
possibly be dispositive in determining whether a 
decision has been committed by the Constitution to 
the Executive Branch or whether an Article III court 
has workable standards for evaluating events that 
occurred in a foreign war zone.  Regardless of which 
state’s law applies, the analysis is the same:  
Respondents’ claims are non-justiciable because they 
implicate strategic decisions that were ultimately the 
responsibility of military officials, and political 
questions would inevitably arise during the 
adjudication of those claims. 

The Fourth Circuit’s approach would also lead to 
illogical and inequitable results, which are on stark 
display in multi-plaintiff suits such as this one.  
Respondents filed 57 suits against KBR in 42 
different states.  Those suits have nothing to do with 
the forum states; they concern events that occurred 
at military bases in Iraq and Afghanistan.  Yet, 
under the Fourth Circuit’s approach, choice-of-law 
becomes dispositive, and tort claims against the same 
defendant arising out of the same series of events 
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will give rise to radically different outcomes 
depending on the happenstance of where a particular 
soldier lived when not stationed abroad.  Accord 
Harris, 724 F.3d at 478 (case would be non-
justiciable under Tennessee or Texas law, but not 
Pennsylvania law).  The application of a fundamental 
constitutional principle to events that occurred on a 
foreign battlefield cannot possibly vary depending on 
the fortuities of the plaintiff’s domicile. 

Indeed, the Third and now Fourth Circuits’ 
erroneous focus on the details of state law in 
addressing the political question doctrine highlights 
the importance of KBR’s federal preemption and 
derivative sovereign immunity defenses.  Both the 
military and battlefield contractors must be able to 
interact with soldiers as soldiers, not as residents of 
50 states with varying tort regimes.  If the 
applicability of the political question doctrine really 
did turn on state-law details, then the need for a 
uniform federal rule of preemption and derivative 
sovereign immunity would be that much more 
obvious. 

2.  Wholly apart from its misguided focus on the 
nuances of state tort law, the Fourth Circuit further 
erred by impermissibly converting the threshold 
justiciability inquiry under the political question 
doctrine into a full-blown merits inquiry into the 
validity of KBR’s defenses. 

If this case proceeded to trial, one of KBR’s core 
defenses would be that Respondents cannot establish 
causation because the key decisions regarding the 
use of burn pits were made by the military, not KBR.  
The district court correctly dismissed Respondents’ 
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claims as non-justiciable once it determined that 
there was sufficient evidence in the record to support 
that defense.  As the district court explained, 
adjudication of KBR’s defenses would necessarily 
require “the intrusion of the judiciary into military 
decision-making.”  Pet.App.96. 

The Fourth Circuit acknowledged that KBR’s 
evidence “indicates that the military allowed the use 
of burn pits and decided whether, when, and how to 
utilize them.”  Pet.App.17.  But because Respondents 
filed declarations suggesting otherwise, the Fourth 
Circuit concluded that “we simply need more 
evidence to determine whether KBR or the military 
chose how to carry out those tasks.”  Pet.App.21-22.  
The Fourth Circuit thus invited—indeed, required—
an intrusive analysis of military decision-making as a 
prerequisite for resolving the threshold justiciability 
question. 

That holding is wrong.  If a defendant offers 
substantial evidence showing that its defenses 
implicate a non-justiciable political question, the case 
should be over.  Under the Fourth Circuit’s approach, 
however, the only way to determine whether the 
political question doctrine applies is to adjudicate the 
merits of any defense that might implicate a political 
question.  But the very process of adjudication—i.e., 
haling military officials into depositions and court 
proceedings to explain their decision-making 
process—would result in “precisely the kind of 
unnecessary intrusion and entanglement with the 
military that the political question doctrine was 
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designed to avoid.”  Pet.App.65.3  Those concerns are 
present regardless of whether the jury ultimately 
credits the military testimony.  The purpose of the 
political question doctrine is to prevent courts from 
becoming entangled in inherently executive 
decisions.  But, under the Fourth Circuit’s approach, 
that doctrine will apply only after the damage it 
seeks to avoid has already been inflicted—i.e., once 
the defendant has prevailed on the merits of its 
defenses. 

C. The Fourth Circuit’s Approach 
Sharpens a Circuit Split Over the 
Application of the Political Question 
Doctrine to Contractor-on-the-
Battlefield Cases. 

As explained in the Harris petition, the courts of 
appeals are sharply divided over how to apply the 
political question doctrine to state-law tort claims 
against battlefield contractors.  See Harris Pet. 26-
30.  The Fourth Circuit’s decision in this case further 
illustrates that split of authority and underscores the 
need for this Court’s review. 

1.  In the Eleventh Circuit’s Carmichael case, the 
plaintiff served as the “military escort” on a fuel 
truck driven by a KBR employee in Iraq, and was 
injured in an accident during a fuel convoy.  572 F.3d 
at 1275-78.  He subsequently brought state-law 
negligence claims against KBR. 
                                            

3 Respondents served at more than 100 military bases 
throughout two theaters of war over a decade.  It is no 
exaggeration to suggest that adjudication of Respondents’ 
claims could require hundreds of depositions of military 
officials. 
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The Eleventh Circuit held that those claims were 
barred by the political question doctrine.  The court 
emphasized that “military judgments governed the 
planning and execution of virtually every aspect of 
the convoy,” including the time of departure, the 
route, and the security measures to be taken.  Id. at 
1281.  Those decisions were made by the military 
based on a careful risk-benefit assessment.  For 
example, “[a] balance had to be struck so that the 
vehicles would be traveling swiftly enough to 
frustrate potential insurgent attacks, but not so fast 
that drivers would be unable to control their 
vehicles.”  Id. at 1282.  The Eleventh Circuit 
concluded that it was “impossible to make any 
determination regarding … KBR’s negligence 
without bringing those essential military judgments 
… under searching judicial scrutiny.”  Id. at 1283. 

The Fourth Circuit’s decision is irreconcilable 
with Carmichael.  Unlike the decision here, choice of 
law played no role in the Eleventh Circuit’s political 
question analysis.  Even though the district court 
had not made “any specific determination concerning 
the substantive law applicable to the dispute,” the 
Eleventh Circuit found it “unnecessary to address the 
issue.”  Id. at 1288 n.13.  As the court explained, 
“given the uniformity of negligence law among the 
states, our analysis would remain the same 
regardless of which state’s law applied.”  Id. 
(emphasis added). 

Moreover, Carmichael expressly rejected the 
Fourth Circuit’s merits-based approach to the 
political question doctrine.  As the Eleventh Circuit 
explained, even if KBR’s driver “bore some blame for 
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the accident,” it was “perfectly plausible” that 
military judgments “contributed to the rollover.”  Id. 
at 1286.  That is, “it would be impossible to 
determine that [KBR] alone was the sole cause of the 
accident or to possibly apportion blame without 
ruling out the potential causal role played by pivotal 
military judgments.”  Id. at 1295. 

In short, the Eleventh Circuit refused to do what 
the Fourth Circuit expressly required—namely, 
conduct a merits inquiry into the defendant’s liability 
defenses in order to determine whether the political 
question doctrine applies.  Because KBR offered 
“plausible” evidence showing that military decisions 
“contributed” to Respondents’ alleged harm from 
burn pit operations, there is no question that this 
case would have been dismissed as nonjusticiable 
under the Eleventh Circuit’s approach. 

2.  In stark contrast to Carmichael, the Third, 
Fifth, and now Fourth Circuits have adopted a state-
law-centric approach to the political question 
doctrine under which the nuances of state tort law 
will often be dispositive.  In Harris, the Third Circuit 
held that application of the political question doctrine 
“depends on which state law controls,” and requires 
an antecedent choice-of-law analysis.  724 F.3d at 
474.  The Fifth Circuit has adopted the Harris 
approach as well, holding in another contractor-on-
the-battlefield case that it would be “premature” to 
consider KBR’s political question arguments because 
“the district court has not performed … a choice-of-
law analysis.”  Order at 2, McManaway v. KBR, No. 
12-20763 (5th Cir. Nov. 7, 2013), petition for reh’g 
pending. 
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Indeed, further underscoring the confusion that 
Harris has spawned, the Fourth Circuit now appears 
to be straddling both sides of the split.  In this case, 
the Fourth Circuit heartily endorsed the Third 
Circuit’s approach to the political question doctrine, 
stating that “[w]e find the Harris court’s reasoning 
persuasive and applicable here.”  Pet.App.25.  But 
that holding is in significant tension with the Fourth 
Circuit’s earlier decision in Taylor v. KBR, 658 F.3d 
402 (4th Cir. 2011), which held that the political 
question doctrine barred similar claims against KBR. 

The plaintiff in Taylor was a Navy Corpsman 
who was injured by an electrical shock while 
installing a generator at a tank maintenance facility 
in Iraq.  He brought negligence claims against KBR, 
which had performed electrical work at the tank 
facility.  The Fourth Circuit held that those claims 
were barred by the political question doctrine 
because adjudication of KBR’s contributory 
negligence defense would have necessarily required 
the court to examine military decisions about power 
supply on a forward operating base.  Id. at 412.  The 
Fourth Circuit did not remotely suggest that it 
needed a choice-of-law analysis to determine whether 
the case raised a political question doctrine, nor did it 
suggest that its holding might turn on the intricacies 
of state tort law. 

*   *   * 
The Fourth Circuit’s decision makes clear that 

the deeply flawed Harris approach to the political 
question doctrine is spreading.  Two competing 
positions have now emerged.  The decision below, the 
Third Circuit, and the Fifth Circuit hold that state 
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law prevails above all, and that choice-of-law will 
often be dispositive to the political question analysis.  
In stark contrast, the Eleventh Circuit (like the 
Fourth Circuit’s earlier decision in Taylor) correctly 
holds that state law should play no role in the 
inquiry.  Even if the plaintiffs allege that the 
defendant acted negligently, a case should be 
dismissed as non-justiciable if the defendant offers 
plausible evidence showing that its defenses will 
implicate political questions.  This conflict is 
entrenched and well-defined, and this case is an ideal 
vehicle in which to resolve it. 
II. The Court Should Grant Certiorari To 

Address Whether The “Combatant-
Activities” Exception Preempts State-Law 
Claims Against A Battlefield Support 
Contractor That Arise Out Of The Military’s 
Combatant Activities In A War Zone. 
A. Tort Claims Against a Contractor 

Arising out of the Military’s Combatant 
Activities Are Preempted by the FTCA. 

The FTCA generally waives the United States’ 
sovereign immunity in tort suits against the 
government for the wrongful acts of employees of the 
United States.  But—recognizing the absurdity of 
importing ordinary state tort principles onto the 
battlefield—the statute preserves the government’s 
sovereign immunity for any “claim arising out of the 
combatant activities of the military or naval forces … 
during time of war.”  28 U.S.C. § 2680(j). 

The policy underlying the combatant-activities 
exception is straightforward.  As the D.C. Circuit 
explained in an opinion by Judge Silberman, “all of 
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the traditional rationales for tort law—deterrence of 
risk-taking behavior, compensation of victims, and 
punishment of tortfeasors—are singularly out of 
place in combat situations, where risk-taking is the 
rule.”  Saleh, 580 F.3d at 7.  The policy underlying 
the combatant-activities exception “is simply the 
elimination of tort from the battlefield, both to 
preempt state or foreign regulation of wartime 
conduct and to free military commanders from the 
doubts and uncertainty inherent in potential 
subjection to civil suit.”  Id.; see Al Shimari v. CACI, 
679 F.3d 205, 226 (4th Cir. 2012) (en banc) 
(Wilkinson, J., dissenting). 

Those critical federal interests “are equally 
implicated whether the alleged tortfeasor is a soldier 
or a contractor engaging in combatant activities at 
the behest of the military and under the military’s 
control.”  Saleh, 580 F.3d at 7.  Indeed, tort claims 
against a battlefield support contractor are often 
“really indirect challenges to the actions of the U.S. 
military.”  Id.  Litigation of such claims “will as often 
as not devolve into an exercise in finger-pointing 
between the defendant contractor and the military, 
requiring extensive judicial probing of the 
government’s wartime policies.”  Id. at 8.  Allowing 
such suits to proceed “will surely hamper military 
flexibility and cost-effectiveness, as contractors may 
prove reluctant to expose their employees to 
litigation-prone combat situations.”  Id.  And “the 
costs of imposing tort liability on government 
contractors” will ultimately be “passed through to the 
American taxpayer.”  Id. 
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State-law tort claims against a battlefield 
support contractor are preempted by the combatant-
activities exception if such claims would undermine 
the federal interests the exception was designed to 
protect.  In Saleh, the D.C. Circuit held that, 
“[d]uring wartime, where a private service contractor 
is integrated into combatant activities over which the 
military retains command authority, a tort claim 
arising out of the contractor’s engagement in such 
activities shall be preempted.”  Id. at 9. 

The United States has endorsed an even broader 
test, arguing that a claim against a contractor should 
be found preempted if:  (1) a similar claim against 
the United States would be within the combatant-
activities exception; and (2) the contractor was acting 
within the scope of its contractual relationship with 
the government at the time of the incident.  See U.S. 
Al Shimari Br. 17-20.  Under that approach, “federal 
preemption would generally apply even if an 
employee of a contractor allegedly violated the terms 
of the contract or took steps not specifically called for 
in the contract, as long as the alleged conduct at 
issue was within the scope of the contractual 
relationship.”  Id. at 20; see also Br. for United States 
11-17, Saleh v. Titan Corp., No. 09-1313, 2011 WL 
2134985 (U.S. May 27, 2011). 

Respondents’ claims are squarely preempted 
under either the Saleh test or the United States’ test.  
Under Saleh, KBR’s waste management services 
were “integral to sustaining combat operations” in 
the Iraq war zone.  Pet.App.93-94; see Aiello v. KBR, 
751 F. Supp. 2d 698, 714 (S.D.N.Y. 2011) 
(maintenance of latrines was “integral to sustaining 
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combat operations”).  And KBR performed those 
essential combat support functions at the direction 
of, and in close coordination with, U.S. military 
personnel.  Pet.App.69 (“KBR has provided clear 
evidence that establishes direct and fundamental 
military management and control of KBR employees 
in both theatres of war.”). 

Moreover, under the United States’ proposed 
test, it is clear that uniformed soldiers, who actually 
performed the same work at most bases, would be 
covered by the exception, and it is equally clear that 
KBR’s work fell within the scope of its contract.  See 
In re KBR Burn Pit Litig., 736 F. Supp. 2d 954, 970 
(D. Md. 2010) (“waste disposal and water treatment 
were generally within the scope of [KBR’s] duties” 
under the contract). 

B. The Fourth Circuit’s Decision Deepens 
an Acknowledged Circuit Split and 
Expressly Rejects the United States’ 
Proposed Test for Preemption. 

The Fourth Circuit readily acknowledged a 
three-way circuit split over the legal standard for 
combatant-activities preemption.  Pet.App.40-42; see 
Harris Pet. 34-37.  Indeed, whereas the Third Circuit 
attempted to downplay the starkness of the split, the 
Fourth Circuit candidly acknowledged the disparate 
approaches and expressly rejected the positions of 
the D.C. and Ninth Circuits (and the U.S. 
government). 

As noted above, the D.C. Circuit has held that 
the combatant-activities exception reflects a policy of 
“elimination of tort from the battlefield, both to 
preempt state or foreign regulation of federal 
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wartime conduct and to free military commanders 
from the doubts and uncertainty inherent in 
potential subjection to civil suit.”  Saleh, 530 F.3d at 
7.  The Fourth Circuit rejected the D.C. Circuit’s 
approach as “too broad” because it does not limit 
preemption to “actors under military control.”  
Pet.App.42.4 

At the other end of the spectrum, the Ninth 
Circuit has held that the combatant-activities 
exception merely “recognize[s] that during wartime 
encounters no duty of reasonable care is owed to 
those against whom force is directed as a result of 
authorized military action.”  Koohi v. United States, 
976 F.2d 1328, 1337 (9th Cir. 1992).  The Fourth 
Circuit rejected that standard as “too narrow” 
because the plain text of the combatant-activities 
exception is not limited to “claims stemming directly 
from the use of force.”  Pet.App.42. 

The Fourth Circuit ultimately settled on the 
approach taken by the Third Circuit in Harris.  The 
court found Harris “persuasive” and “adopt[ed] its 
formulation of the interest at play here.”  Pet.App.42.  
Under that approach, only “‘state regulation of the 
                                            

4 To be sure, after rejecting the D.C. Circuit’s approach as “too 
broad,” the Fourth Circuit purported to apply the D.C. Circuit’s 
test for preemption.  Pet.App.47-49.  But, in finding that the 
D.C. Circuit’s test was not satisfied here, it is clear that the 
Fourth Circuit was applying a wholly different standard.  The 
Fourth Circuit held that more factfinding was needed regarding 
the degree to which the military controlled KBR’s activities.  
Pet.App.49.  The D.C. Circuit, in contrast, emphasized that even 
if a contractor exercised some degree of discretion, this “does not 
undermine the federal interest in immunizing the operation 
from suit.”  Saleh, 580 F.3d at 8-9. 
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military’s battlefield conduct and decisions’” is 
preempted by the combatant-activities exception.  
Pet.App.41-42. 

Turning to the facts of this case, the Fourth 
Circuit agreed with KBR that waste management 
operations in a war zone constitute “combatant 
activities” because these functions are “‘necessary to 
and in direct connection with actual hostilities.’”  
Pet.App.48.  But the court nonetheless refused to find 
Respondents’ claims preempted.  Even though it was 
“evident that the military controlled KBR to some 
degree,” the Fourth Circuit reversed the district court 
and held that further proceedings were needed to 
conclusively resolve this issue.  Pet.App.49.  That 
reasoning echoes another aspect of the Third 
Circuit’s misguided Harris decision, which holds that 
state-law claims against a battlefield contractor are 
not preempted if the contractor exercised “discretion” 
in performing its contractual duties.  Harris, 724 
F.3d at 481-82. 

Like the Third Circuit, the Fourth Circuit also 
rejected the United States’ proposed test for 
preemption as “far too broad.”  Pet.App.47.  In 
particular, the Fourth Circuit criticized the United 
States’ test for “recommend[ing] preemption when 
state tort laws touch any actions within the scope of 
the contractor’s contractual relationship with the 
government, even actions that the military did not 
authorize.”  Id.  But the express purpose of the United 
States’ test was to place “appropriate limits on 
private tort suits based on [combatant] activities,” 
even if the contractor “allegedly violated the terms of 
the contract or took steps not specifically called for in 
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the contract.”  U.S. Al Shimari Br. 14, 20.  That is, 
the United States viewed the breadth of its test as 
necessary to avoid third parties precipitating 
intrusive inquiries into whether there was a 
contractual breach on a foreign battlefield, yet the 
Fourth Circuit saw that breadth as a vice.  The fact 
that the Fourth Circuit both rejected the United 
States’ test and deepened an existing circuit split 
makes this Court’s review imperative. 
III. The Court Should Grant Certiorari To 

Address The Scope Of The Derivative 
Sovereign Immunity Doctrine. 
Finally, this case is an ideal complement to the 

Harris petition because it also squarely presents a 
third ground on which Respondents’ claims can be 
dismissed.  The doctrine of derivative sovereign 
immunity ensures that contractors are not left 
“holding the bag” when they perform delegated 
government functions for which the government itself 
would be immune from suit.  The Fourth Circuit 
plainly erred by refusing to dismiss Respondents’ 
claims on this ground. 

A.  This Court has long recognized that 
government contractors should be immune from tort 
liability for performing duties within the scope of 
their delegated authority.  In Yearsley, 309 U.S. 18, a 
private contractor—pursuant to a contract with the 
Army Corps of Engineers—built dikes that caused 
erosion of the plaintiff’s land.  This Court held that, 
because the contractor was acting within the scope of 
its authority under a valid contract with the United 
States, its actions amounted to “act[s] of the 
government,” and any tort claims challenging those 
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actions were barred by derivative sovereign 
immunity.  Id. at 21-22. 

The Court recently reaffirmed those same basic 
principles in Filarsky, 132 S. Ct. at 1666, which arose 
in the qualified immunity context.  The Court 
recounted the history of private citizens performing 
government functions and noted that “the common 
law did not draw a distinction between public 
servants and private individuals engaged in public 
service in according protection to those carrying out 
government responsibilities.”  Id. at 1663.  Indeed, 
“examples of individuals receiving immunity for 
actions taken while engaged in public service on a 
temporary or occasional basis are as varied as the 
reach of government itself.”  Id. at 1665. 

Those immunities are needed to avoid 
“‘unwarranted timidity’” by those doing the public’s 
business, and to ensure that “talented individuals” 
with “specialized knowledge or expertise” are willing 
to accept public engagements.  Id. at 1665-66.  The 
doctrine of derivative sovereign immunity recognizes 
that private individuals performing government 
functions should not be left “holding the bag—facing 
full liability for actions taken in conjunction with 
government employees who enjoy immunity for the 
same activity.”  Id. at 1666.  The doctrine makes 
particular sense in a case like this where the 
government will ultimately pick up the tab for the 
contractor’s liability.  See 48 C.F.R. § 52.228-7(c). 

B.  As the district court correctly concluded, 
Respondents’ claims are barred by derivative 
sovereign immunity.  Pet.App.79-83.  Before the rise 
of the all-volunteer military, uniformed personnel 
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typically handled battlefield support functions such 
as waste disposal.  And, despite the military’s 
increasing reliance on contractors in Iraq and 
Afghanistan, military personnel continued to perform 
battlefield support functions at most forward 
operating bases.  There is no question that state-law 
tort claims arising out of those mission-critical 
functions would be barred by sovereign immunity if 
they had been filed directly against the United 
States.  See 28 U.S.C. § 2680(j) (combatant-activities 
exception to FTCA); § 2680(a) (discretionary-function 
exception); § 2680(k) (foreign-country exception).  
Respondents’ state-law tort claims against KBR seek 
to do indirectly what sovereign immunity bars them 
from doing directly:  challenging the manner in 
which government functions are discharged in a war 
zone. 

The Fourth Circuit nonetheless refused to apply 
the doctrine of derivative sovereign immunity 
because “the record does not contain enough evidence 
to determine whether KBR acted in conformity with 
[the contract], its appended task orders, and any laws 
and regulations that the contract incorporates.”  
Pet.App.36 (emphasis added).  But that holding 
fundamentally misconstrues the derivative sovereign 
immunity inquiry. 

The relevant question is not whether a 
contractor complied with every term of the contract, 
but whether it was acting within the scope of its 
contractual authority when it performed the function 
in question.  A contractor can be acting within the 
scope of its delegated authority even where it is 
alleged to have acted negligently or violated the 
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terms of the contract.  For example, the Westfall Act 
grants immunity to federal employees for torts 
committed “within the scope of [their] office or 
employment,” even if that conduct was wrongful or 
negligent.  28 U.S.C. § 2679(b)(1). 

The Fourth Circuit overlooked this important 
distinction and incorrectly focused on whether KBR’s 
actions were taken “in conformity with” the contract.  
Under the proper test, Respondents’ claims should 
have been dismissed because all of KBR’s alleged 
misconduct—such as siting burn pits in the “wrong” 
locations or burning prohibited items—fell 
comfortably within the scope of its contractual 
authority to manage battlefield waste disposal and 
water supply. 

The concept of derivative sovereign immunity is 
closely related to the other issues in this case.  
Indeed, the derivative sovereign immunity issue can 
be understood as part and parcel of the combatant-
activities exception.  Because Petitioners were 
performing sovereign functions, plaintiffs would need 
to identify a waiver of sovereign immunity in order to 
overcome Petitioners’ derivative sovereign immunity.  
The FTCA could conceivably provide such a waiver, 
subject to its many exceptions, including the 
combatant-activities exception.  Thus, the Court can 
still explore the derivative sovereign immunity issue 
even if it limits its grant to the first two questions 
presented or grants only in Harris. 

Nonetheless, because both the district court and 
the Fourth Circuit separately addressed the 
derivative sovereign immunity question, there is 
value in granting on all three questions to maximize 
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the Court’s flexibility in evaluating the critically 
important issues presented both here and in Harris. 

CONCLUSION 
The Court should consolidate this petition with 

KBR v. Harris, No. 13-817, and grant certiorari. 
Respectfully submitted, 
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