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QUESTIONS PRESENTED FOR REVIEW 
 
1. Does a §1983 malicious prosecution claim 

exist under the Fourth Amendment against 
an investigating police detective?  

 
2. Should the Court’s holding in Wallace v. 

Kato, 549 U.S. 384 (2007) apply to a Fourth 
Amendment §1983 malicious prosecution 
claim not involving a conviction so that the 
applicable statute of limitations begins 
running when the claimant was detained 
pursuant to the arrest warrant? 
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PARTIES TO THE PROCEEDING 
 

Petitioner: Brian Koopman, detective in 
the Loveland, Colorado Police 
Department, in his individual 
capacity 

 
Respondent: Jeremy C. Myers 
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 Petitioner Brian Koopman (“Koopman”) 
respectfully requests that a writ of certiorari issue 
to review the judgment and opinion, as amended, of 
the United States Court of Appeals for the Tenth 
Circuit entered in this case.  The Tenth Circuit is in 
conflict with at least three, and perhaps four, other 
circuits by permitting a cause of action under 42 
U.S.C. §1983 for a violation of the Fourth 
Amendment on the basis of a claim analogous to 
malicious prosecution to be pursued against 
Koopman, an investigating police detective.  Here 
the Respondent Jeremy C. Myers (“Myers) was 
arrested and detained over a weekend pursuant to 
an arrest warrant issued on the basis of Koopman’s  
allegedly false affidavit. This Court has never 
explicitly decided that a Fourth Amendment 
malicious prosecution suit is cognizable under 
§1983, see Wallace v. Kato, 549 U.S. 384, 389 n.2 
(2007).  Moreover, in Rehberg v. Paulk, ___ U.S. 
____, 132 S.Ct. 1497 (2012) the Court expressed 
doubt that a police officer can be sued for malicious 
prosecution when the prosecutor, who is actually 
responsible for the decision to prosecute, is shielded 
by absolute immunity.   
 

The Tenth Circuit has further decided, in 
conflict with at least two other circuits, that the 
§1983 malicious prosecution claim accrued, for 
statute of limitations purposes, when the criminal 
case was terminated in Myers’ favor and not at the 
time of arrest, and that such claim was not barred 



2 
 

 

by the statute of limitations.  This, despite this 
Court’s distinction drawn in Wallace between the 
date of accrual of a malicious prosecution tort cause 
of action, on the one hand, and the date the statute 
of limitations begins to run, on the other, where the 
§1983 claim is putatively grounded in the Fourth 
Amendment. 

 
This case squarely presents the facts on 

which the lower courts are split and is the ideal 
vehicle to directly resolve the confusion  A decision 
by this Court either that the constitutional cause of 
action does not exist or, if it does exist, that the 
statute of limitations begins running when the 
constitutional deprivation that undergirds the 
cause of action occurs, will render final judgment in 
this case. 

 
Regardless of the Court’s decision on the 

merits, it will provide sorely needed guidance to all 
the circuits and it will also avoid the unfortunate 
and unfair result that the existence of this type of 
claim is controlled by where it is made and not by 
constitutional analysis. 
 

OPINIONS BELOW 
 

The opinion of the court of appeals, as 
amended, is reported at Myers v. Koopman, 738 
F.3d 1190 (10th Cir. 2013) (Petitioner’s Appendix 
“Pet.App.” B at 4a-17a).  The order of the district 
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court dismissing the amended complaint with 
prejudice is unreported, but is reproduced at 
Pet.App. C at 18a-39a. 

 
 

STATEMENT OF JURISDICTION 
 

The amended decision of the United States 
Court of Appeals for the Tenth Circuit was entered 
on January 8, 2014, nunc pro tunc to December 20, 
2013.  The appeals court denied a petition for panel 
rehearing on January 8, 2014.  This petition for 
writ of certiorari is filed within ninety (90) days 
after the denial of rehearing pursuant to Supreme 
Court Rule 13.3. The jurisdiction of this Court is 
proper under 28 U.S.C. §1254(1).  Jurisdiction in 
the court of appeals was proper under 28 U.S.C. 
§1291, and jurisdiction in the district court was 
proper under 42 U.S.C. §1983 and 28 U.S.C. §§1331 
and 1343. 

 
PERTINENT CONSTITUTIONAL AND 

STATUTORY PROVISIONS 
 

Amendments to the Constitution of the 
United States, Article IV provides: 
 

The right of the people to be secure in their 
persons, houses, papers and effects against 
unreasonable searches and seizures shall not 
be violated; and no warrant shall issue, but 
upon probable cause, supported by oath or 
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affirmation, and particularly describing the 
place to be searched, and the persons or 
things to be seized. 
 

42 U.S.C. §1983 provides: 
 

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory or the District of 
Columbia, subjects, or caused to be 
subjected, any citizen of the United States or 
other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other 
proper proceeding for redress, except that in 
any action brought against a judicial officer 
for an act or omission taken in such officer’s 
judicial capacity, injunctive relief shall not 
be granted unless a declaratory decree was 
violated or declaratory relief was 
unavailable.  For the purposes of this 
section, any Act of Congress applicable 
exclusively to the District of Columbia shall 
be considered to be a statute of the District of 
Columbia. 
 

STATEMENT OF THE CASE 
 

 This is a civil rights suit asserting a single 
§1983 malicious prosecution claim grounded in the 
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Fourth Amendment against a Loveland, Colorado 
police detective relating to the execution of a 
warrant to search a premises belonging to Myers 
and Myers’ subsequent arrest under a warrant and 
his prosecution by information in state court on 
drug-related charges. The prosecution was 
terminated prior to trial upon dismissal by the 
prosecutor. 
 

This Court has “never explored the contours 
of a Fourth Amendment malicious-prosecution suit 
under §1983, or even decided that such a claim is 
cognizable under §1983.”  Wallace, 549 U.S. at 390 
n.2; see Albright v. Oliver, 510 U.S. 266, 270-271, 
275, 114 S.Ct. 807, 127 L.Ed.2d 114 (1994) 
(plurality opinion).  This Court has, however, 
hinted that such cause of action against a police 
officer does not exist.  See Rehberg, ___ U.S. at ___, 
132 S.Ct. at 1508 (“[A] detective . . . , unlike a 
complaining witness at common law, does not make 
the decision to press criminal charges. . . .  It would 
thus be anomalous to permit a police officer who 
testifies before a grand jury to be sued for 
maliciously procuring an unjust prosecution when 
it is the prosecutor, who is shielded by absolute 
immunity, who is actually responsible for the 
decision to prosecute.”).  Nevertheless, on 
November 5, 2009, Myers brought suit in a 
Colorado state court against Koopman and others, 
thereafter removed to the United States District 
Court for the District of Colorado where an 
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amended complaint asserted a single claim against 
Koopman1 pursuant to 42 U.S.C. §1983 alleging 
malicious prosecution in violation of the Fourth 
Amendment2 by which Myers explicitly asserted 
that he had “a constitutionally protected right to be 
secure in his person against malicious prosecution.”  
Amended Complaint ¶32 (See Record below, p. 66).  
Myers therein sought unspecified compensatory 
and consequential damages, punitive damages and 
attorneys fees from Koopman.   

 
Myers asserted that Koopman falsified an 

affidavit to obtain a warrant to search Myers’ 
property and then, following that search which 
found a substance incorrectly identified by field 
tests as methamphetamine or its precursors, 
fabricated facts in an affidavit to obtain a warrant 
for Myers’ arrest.  Myers surrendered on 
September 7, 2007, where he remained in custody 
until he posted bond on September 10, 2007.  The 

                                                 
1The amended complaint also included the City of Loveland, 
Colorado, a municipality, as a defendant, but that entity was 
dismissed by the district court and that order has not been 
appealed. 
 
2The claim also asserted a §1983 malicious prosecution cause 
of action grounded in the Fourteenth Amendment, but the 
district court dismissed the Fourteenth Amendment 
substantive and procedural due process grounds for the §1983 
malicious prosecution claim and only the order dismissing the 
procedural due process claim was appealed.  That claim is not 
addressed in this petition, however.  
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district attorney then filed criminal charges by 
information in state court.  Laboratory testing of 
the samples recovered from the raid later revealed 
that they were not controlled substances.  On 
November 15, 2007, the district attorney dismissed 
all charges. 

 
Koopman, in his answer to the amended 

complaint, denied that Myers had a 
constitutionally protected right to be secure in his 
person against malicious prosecution under the 
Fourth Amendment and asserted that Myers had 
failed to state a claim upon which relief could be 
granted. Defendant’s Answer to Amended 
Complaint and Jury Demand ¶¶20, 22 (See Record 
below, p. 213). 

 
Koopman moved for judgment on the 

pleadings, contending that neither the Fourth nor 
the Fourteenth Amendments provide an adequate 
constitutional basis for Myers’ §1983 malicious 
prosecution claim and, alternatively, that such 
claims were time-barred. Defendant’s Motion for 
Judgment on the Pleadings at 2-4, 7-15 (See Record 
below, AppleeSuppApp, pp. 44-46, 49-57).  After 
briefing, the district court (Blackburn, J.) dismissed 
the case with prejudice, concluding that the 
existence of a post-deprivation state tort remedy 
consisting of an available common law malicious 
prosecution cause of action precluded Myers from 
asserting a malicious prosecution claim against 
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Koopman under the Fourteenth Amendment,3 and 
that Myers’ Fourth Amendment claim was time-
barred with the case having been filed more than 
two years after Myers’ Fourth Amendment claim 
accrued on the date of his release from custody, 
September 10, 2007.  Order Granting Defendant’s 
Motion for Judgment on the Pleadings, Pet.App. 
18a-39a (See also Record below, pp. 25-37).   

 
On timely appeal after final judgment was 

entered, and following briefing and oral argument,4 

                                                 
3That order dismissed the Fourteenth Amendment-based 
§1983 claim asserted under a procedural due process theory.  
The district court had previously dismissed Myers’ 
Fourteenth Amendment-based §1983 claim asserted under a 
substantive due process theory. 
 
4Koopman preserved in the Tenth Circuit his argument 
challenging the very existence of a Fourth Amendment-based 
§1983 malicious prosecution cause of action.  See Appellee’s 
Principal and Response Brief at 1-2, 4, 7, 15 and 23 (See 
Record below, Doc. No. 01019036686, filed 04/16/2013).  
Koopman also preserved in the Tenth Circuit his argument—
adopted by the district court—that the facts alleged in the 
amended complaint do not support a Fourth Amendment 
claim based on events occurring after September 10, 2007, the 
date of Myers’ release from custody, id. at 10-11, thereby 
triggering the statute of limitations to begin running once the 
allegedly unconstitutional deprivation of liberty undergirding 
the malicious prosecution claim ended.  At oral argument, 
Koopman reiterated this argument and the related argument 
that language in Wallace can be understood to mean that the 
statute of limitations began running as early as the date the 
allegedly unconstitutional deprivation of liberty began, 
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a panel of the United States Court of Appeals for 
the Tenth Circuit (Briscoe, C.J., joined by O’Brien 
and Phillips, JJ.) agreed with the district court that 
the existence of an adequate post-deprivation 
remedy – the state common law malicious 
prosecution tort claim under Colorado law – 
satisfied procedural due process requirements, 
thereby barring Myers’ Fourteenth Amendment 
claim, but reversed the district court’s holding that 
the Fourth Amendment §1983 malicious 
prosecution claim was time-barred.  Pet.App.9a-
17a.  Relying on an earlier decision of the Tenth 
Circuit in Wilkins v. DeReyes, 528 F.3d 790, 799 
(10th Cir. 2008), cert. denied, 555 U.S. 1212, 129 
S.Ct. 1526, 173 L.Ed.2d 657 (2009), in which the 
appeals court had said that where detention occurs 
after the institution of legal process, a plaintiff can 
claim that the legal process itself was wrongful and 
thereby state a “Fourth Amendment violation 
sufficient to support a §1983 malicious prosecution 
cause of action,” the panel held that Myers properly 
stated a Fourth Amendment claim for malicious 
prosecution, which accrued on November 15, 2007, 
when the criminal proceedings were resolved in his 
favor.  Pet.App.11a-16a.  Judge Phillips, writing for 
the panel, rejected Koopman’s contention that the 
statute of limitations must have began to run – for 

                                                                                                 
namely September 7, 2007, the date Myers became held 
pursuant to legal process—consisting of his arrest pursuant to 
an arrest warrant. 
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Fourth Amendment purposes – when Myers was 
“seized” pursuant to the arrest warrant or, at the 
very latest, when he was released from custody, 
holding instead that a Fourth Amendment-based 
malicious prosecution claim is not cognizable until 
all the elements are satisfied, and one of the 
elements is that the original action terminated in 
favor of the plaintiff.  Pet.App. 12a-16a.  The panel 
therefore concluded that Myers’ malicious 
prosecution claim did not accrue until proceedings 
terminated in his favor on November 15, 2007, less 
than two years before Myers filed his complaint on 
November 5, 2009.  Pet.App. 16a.5 

 
REASONS FOR GRANTING THE WRIT 

 
 The lower federal courts have struggled with 
understanding and applying Fourth Amendment 
jurisprudence as it relates to §1983 in the context 
of a malicious prosecution theory ever since this 
Court’s decision in Albright. In Albright, a plurality 
of the Court held, in effect, that it is the Fourth 
Amendment, and not Fourteenth Amendment 
substantive due process, under which a claim to a 
right to be free from criminal prosecution except 
                                                 
5The parties agreed, and the Tenth Circuit approved, that 
Colo.Rev.Stat. §13-80-102(1)(a) provided the applicable two-
year statute of limitations and that issue has not been 
appealed.  Only the date the statute of limitations began 
running was and is in dispute as asserted in the second of the 
Questions Presented for Review above. 
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upon probable cause must be judged.6  Indeed, 20 
years after Albright was decided, it still remains 
“an open question whether the Constitution 
permits the assertion of a §1983 claim for malicious 
prosecution on the basis of an alleged Fourth 
Amendment violation.”7  Some circuit courts have 
rejected such claims outright.8  Others have 
                                                 
6See, e.g., Michael Avery et al., Police Misconduct: Law and 
Litigation §2:14 (2013 Westlaw, POLICEMISC database); 
Note, Malicious Prosecution Claims in Section 1983 Lawsuits, 
99 VA. L. REV. 1635 (2013); Note,Who’s On First, What’s On 
Second, And I Don’t Know About the Sixth Circuit: A §1983 
Malicious Prosecution Circuit Split That Would Confuse Even 
Abbott and Costello, 36 SUFFOLK U. L. REV. 513 (2003); 1 
M. Schwartz, Section 1983 Litigation §3.18[C], pp. 3-605 to 3-
629 (4th ed. 2004) (noting a range of approaches in the lower 
courts) (cited in Wallace, 549 U.S. at 389 n.2). 
 
7Nieves v. McSweeney, 241 F.3d 46, 54 (1st Cir. 2001); See 
Wallace, 549 U.S. at 390 n.2 (“We have never explored the 
contours of a Fourth Amendment malicious-prosecution suit 
under §1983 . . . , and we do not do so here. . . .  Assuming 
without deciding that such a claim is cognizable under §1983, 
petitioner has not made one.”). 
 
8See Newsome v. McCabe, 256 F.3d 747, 750-51 (7th Cir. 2001) 
(reading Albright as having answered in the negative the 
question whether there is a constitutional right not to be 
prosecuted without probable cause, which “scotches any 
constitutional tort of malicious prosecution when state courts 
are open”); Smith v. Lamz, 321 F.3d 680, 684 (7th Cir. 2003) 
(disallowing an action under §1983 for malicious prosecution 
in accordance with the “narrowest ground” of the Albright 
decision “to be that the opportunity for state-law remedies for 
wrongful-prosecution claims precludes any constitutional 
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recognized a Fourth Amendment malicious 
prosecution action subsequent to Albright, 
although there is wide discrepancy in the analyses 
employed.9 
 
 The splintered views and applications at the 
circuit level involving this aspect of Fourth 
Amendment jurisprudence continue to vex and 
                                                                                                 
theory of the tort”); Kurtz v. City of Shrewsbury, 245 F.3d 
753, 758 (8th Cir. 2001) (“malicious prosecution by itself is not 
punishable under §1983 because it does not allege a 
constitutional injury”); cf. Castellano v. Fragozo, 352 F.3d 
939, 942 (5th Cir. 2003) (en banc), cert. denied, 543 U.S. 808, 
125 S.Ct. 31, 160 L.Ed.2d 10 (2004) (“We decide that 
‘malicious prosecution’ standing alone is no violation of the 
United States Constitution, and that to proceed under 42 
U.S.C. §1983 such a claim must rest upon a denial of rights 
secured under federal and not state law.”) (collecting cases 
and analyzing split among the circuits). 
 
9See Michael Avery et al., Police Misconduct: Law and 
Litigation §2:14 & n.4 for a survey of the dizzying array of 
directions the circuits have gone in grappling with the Fourth 
Amendment and §1983 malicious prosecution since Albright; 
Hernandez-Cuevas v. Taylor, 723 F.3d 91, 99-101 (1st Cir. 
2013) (Bivens action) (discussing additional split among the 
circuits concerning the elements of such a claim, with the 
First, Fourth, Fifth, Sixth and Tenth Circuits requiring the 
plaintiff to demonstrate only a Fourth Amendment violation 
(“purely constitutional approach”) and the Second, Third, 
Ninth and Eleventh Circuits requiring the plaintiff to 
demonstrate a Fourth Amendment violation and all the 
elements of a common law malicious prosecution claim 
(“blended constitutional/common law approach”)). 
  



13 
 

 

confound bench and bar alike, feeding a growing 
frustration with and mistrust of Fourth 
Amendment constitutional analysis, not to mention 
the resulting “great uncertainty in the law” itself.  
Gallo v. City of Philadelphia, 161 F.3d 217, 222 (3rd 
Cir. 1998).  Whether a police officer’s actions that 
lead to an eventual criminal prosecution violate the 
Constitution is determined not by the Constitution, 
but instead by geography. 
 
 Certiorari is warranted here for several 
significant reasons.  First, as described in Part I 
below, the Tenth Circuit has decided (and 
perpetuated) an important issue of federal 
constitutional law that was expressly left open by 
this Court’s decision in Wallace, and did so in a 
way that undermines the guiding principles of 
Albright, Wallace and Rehberg, with undesirable 
consequences for federal courts and law 
enforcement officials throughout the Tenth Circuit.  
S.Ct. Rule 10(c).  Second, as described in Part II 
below, the Tenth Circuit’s decision is in conflict 
with the decisions of several other circuit courts in 
various respects.  S.Ct. Rule 10(a).  Third, as 
discussed in Part III below, the Tenth Circuit’s 
decision imperils confidence in the law by 
contributing to an “embarrassing diversity of 
judicial opinion,” Albright, 510 U.S. at 271 n.4, as 
to whether malicious prosecution is an actionable 
claim under §1983.  S.Ct. Rule 10(c). 
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 Any of these grounds is sufficient to warrant 
this Court’s review; collectively, they provide a 
compelling case for certiorari.  The time is ripe for 
this Court to tackle head-on the Fourth 
Amendment basis of §1983 malicious prosecution 
jurisprudence.10  
 
I. In Holding that the Fourth Amendment 

gives rise to a §1983 Malicious Prosecution 
Claim by Focusing on the Police Officer’s 
Role in the Criminal Prosecution Rather 
than his Role in the Seizure, the Tenth 
Circuit has Decided an Important Federal 
Question Undecided in Wallace, and at Odds 
with Principles in Albright and Rehberg. 

 
A. Albright and Rehberg recognized the 

anomaly of permitting federal 
malicious prosecution suits against 
police officers. 

 
As noted above, this Court in Wallace 

acknowledged that it had “never explored the 
contours of a Fourth Amendment malicious-
prosecution suit under §1983,” 549 U.S. at 390 n.2, 

                                                 
10See Justice White’s dissent in Campbell v. Brummett, 504 
U.S. 965, 112 S.Ct. 2323 (1992) (denying cert.) lamenting the 
Court’s refusal to settle the question concerning if a cause of 
action for malicious prosecution is available under §1983 and, 
if it is, when the cause of action accrues. The Court’s 
intervention is no less needed today than it was 22 years ago. 



15 
 

 

and declined to do so there because the petitioner 
had not made such a claim, id.  The petitioner in 
Wallace, instead, alleged unlawful arrest in 
violation of the Fourth Amendment.  However, 
Justice Ginsburg, in her concurring opinion in 
Albright, pointed out that “reliance on a ‘malicious 
prosecution’ theory rather than a Fourth 
Amendment theory, is anomalous,” 510 U.S. at 278 
n.5, 114 S.Ct. at 816, further explaining that, “[t]he 
principal player in carrying out a prosecution – in 
the ‘formal commencement of a criminal 
proceeding,’ . . . – is not police officer but 
prosecutor.”  Id.  Justice Ginsburg went on to 
explain that, “[b]y focusing on the police officer’s 
role in initiating and pursuing a criminal 
prosecution rather than his role in effectuating and 
maintaining a seizure, Albright’s theory raises 
serious questions about whether the police officer 
would be entitled to share the prosecutor’s absolute 
immunity.”  Id.   

 
This Court recently commented on Justice 

Ginsburg’s “anomaly” argument in Albright, 
pointing out that, “[i]t would thus be anomalous to 
permit a police officer who testifies before a grand 
jury to be sued for maliciously procuring an unjust 
prosecution when it is the prosecutor, who is 
shielded by absolute immunity, who is actually 
responsible for the decision to prosecute.”  Rehberg, 
____ U.S. at _____, 132 S.Ct. at 1508.  This Court 
there reiterated that “a detective . . . , unlike a 
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complaining witness at common law, does not make 
the decision to press criminal charges.”  Id. 

 
The repeated recognition by members of this 

Court of the “anomalous” nature of §1983 malicious 
prosecution claims against police officers, especially 
where, as here, the claimant focuses on the police 
officer’s “role in initiating and pursuing a criminal 
prosecution, rather than his role in effectuating 
and maintaining a seizure,” see Albright, 510 U.S. 
at 279, n.5, 114 S.Ct. 807, strongly suggests that 
Myers’ theory undergirding his sole §1983 
malicious prosecution claim – accepted by the 
Tenth Circuit – is flawed.  Although Koopman 
believes (and will contend in his merits brief) that 
this Court in Rehberg properly suggested a 
reluctance to allow a §1983 malicious prosecution 
claim in a circumstance such as this, the panel’s 
decision perpetuating a contrary understanding by 
the Tenth Circuit of a Fourth Amendment theory of 
malicious prosecution undermines the principles 
articulated in Albright and Rehberg.  The Tenth 
Circuit surely has decided an important question of 
federal constitutional law that warrants this 
Court’s attention. 

 
B. The Tenth Circuit’s decision leaves 

open the door to §1983 malicious 
prosecution claims against 
investigating police officers for every 
dismissed state criminal prosecution 
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without regard to the constitutional 
concept of “seizure.” 

 
This Court has repeatedly noted that §1983 

permits recovery only for rights guaranteed by the 
constitution, not the common law.  See Memphis 
Community School Dist. v. Stachura, 477 U.S. 299, 
305-06, 106 S.Ct. 2537, 2542, 91 L.Ed.2d 249 
(1986); accord, Britton v. Maloney, 196 F.3d 24, 29 
(1st Cir. 1999), cert. denied, 530 U.S. 1204, 120 
S.Ct. 2198, 147 L.Ed.2d 234 (2000) (“the essential 
elements of actionable section 1983 claims derive 
first and foremost from the Constitution itself, not 
necessarily from the analogous common law tort”) 
(“the constitutional violation lies in the ‘deprivation 
of liberty accompanying the prosecution’ rather 
than in the prosecution itself”).  According to 
Becker v. Kroll, 494 F.3d 904, 915 (10th Cir. 2007), 
“[t]he Court has been careful to tie all actions 
under §1983 to specifically protected constitutional 
rights in order to avoid creating a free-standing 
constitutional tort regime under §1983.”   See, e.g., 
Collins v. City of Harker Heights, 503 U.S. 115, 
119, 112, S.Ct. 1061, 1065 (1992) (“Although the 
[§1983] statute provides the citizen with an 
effective remedy against those abuses of power that 
violate federal law, it does not provide a remedy for 
abuses that do not violate federal law . . . .”); see 
also County of Sacramento v. Lewis, 523 U.S. 833, 
847, 118 S.Ct. 1708 (1998) (reminding of the “need 
to preserve the constitutional proportions of the 
constitutional claims, lest the Constitution be 
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demoted to what we have called a font of tort law.”) 
(quoting Washington v. Glucksberg, 521 U.S. 702, 
117 S.Ct. 2258, 138 L.Ed.2d 772 (1997)). 

 
The facts of this case are typical of how 

malicious prosecution claims commonly arise.  A 
police officer conducts a preliminary investigation. 
Based on that investigation, the officer secures a 
search warrant to gather more evidence. Based on 
the evidence then gathered, the officer secures an 
arrest warrant. The subject of the investigation is 
arrested. Thereafter, the police officer submits the 
case to the prosecutor. Following the prosecutor’s 
review of the case and investigation of the facts, the 
prosecutor exercises his independent authority in 
deciding whether to prosecute.11  If, after filing a 
                                                 
11Colo.Rev.Stat. §16-5-101 requires all felony criminal 
prosecutions in Colorado be brought by the return of a grand 
jury indictment, or filing by the district attorney of an 
information in district court, or filing by the district attorney 
of a felony complaint in county court.  The district attorney 
has wide discretion in determining whether and whom to 
prosecute for criminal activity and what charge to file.  People 
v. MacFarland, 189 Colo. 363, 366, 540 P.2d 1073, 1075 
(1975); People v. District Court, 632 P.2d 1022, 1024 (Colo. 
1981); see People v. Lucero, 623 P.2d 424, 427 (Colo.App. 
1980) (complaining witness and victim have no control over 
the prosecution of the case because they are not parties to the 
litigation and cannot require prosecution or dismissal). 
However, Colo. Rev. Stat. §16-5-209 authorizes state courts in 
certain, limited circumstances to order the sitting prosecutor 
or an appointed special prosecutor to pursue a particular 
criminal prosecution. Kailey v. Chambers, 261 P.3d 792, 794-
95 (Colo. App. 2011). 
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criminal action, the prosecutor decides the case 
lacks merit, the prosecutor seeks dismissal. The 
person charged then sues the investigating officer 
under § 1983, but not the prosecutor because of the 
prosecutor’s absolute immunity.  

 
In this case, Myers’ failure to timely pursue 

claims under the Fourth Amendment that are 
mentioned in the constitutional text, such as 
unreasonable seizure constituting false arrest, false 
imprisonment or excessive force, or an 
unreasonable search, leaves him with just a 
malicious prosecution claim that only survives 
because the Tenth Circuit has decided that its 
common law tort accrual characteristics permit a 
later running of the statute of limitations.12  In 
colloquial terms, Myers pounds the square peg of 
“malicious prosecution” into the round hole of the 
Fourth Amendment to achieve a statute of 
limitations advantage that would not otherwise be 
available to him if his causes of action are limited 
to those actually mentioned in the Fourth 
Amendment. 

 
By recognizing an expansive interpretation 

of the Fourth Amendment to include malicious 

                                                                                                 
 
12Myers' original complaint included claims for unreasonable 
search and seizure and for excessive force during the search. 
Both claims were dismissed by the district court as time-
barred.  That order of dismissal was not appealed. 
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prosecutions, in addition to unreasonable searches 
and seizures, the Tenth Circuit has 
constitutionalized the tort of malicious prosecution 
despite the fact that freedom from malicious 
prosecution is nowhere mentioned in the Fourth 
Amendment. 

 
The Tenth Circuit’s decision – if allowed to 

stand – leaves open the door throughout the Tenth 
Circuit for §1983 malicious prosecution claims in 
federal court against investigating police officers 
for every dismissed state criminal prosecution 
without regard to the Fourth Amendment 
constitutional concept of “seizure.” The 
consequences of constitutionalizing the common 
law tort of malicious prosecution, coupled with the 
magnitude of the fallout from the Tenth Circuit’s 
decision, warrants this Court’s review.  See  S.Ct. 
Rule 10(c). 

 
II. The Tenth Circuit’s Decision is in Direct 

Conflict with Fifth, Seventh, Eighth and 
Ninth Circuit Decisions Addressing the 
Existence of a §1983 Malicious Prosecution 
Claim Under the Fourth Amendment and 
with First and Seventh Circuit Decisions 
Concerning when the Statute of Limitations 
Begins to Run for this Claim, if it Exists. 

 
A. The Tenth Circuit’s decision that there 

exists a Fourth Amendment-based 
§1983 malicious prosecution claim as a 



21 
 

 

constitutional tort is in conflict with 
the decisions of the Fifth, Seventh, 
Eighth and Ninth Circuits. 

 
The Tenth Circuit relied on its earlier 

decision in Wilkins, 528 F.3d at 799, in reaching its 
holding that Myers had adequately pled a Fourth 
Amendment violation sufficient to support a §1983 
malicious prosecution cause of action.  The Tenth 
Circuit’s decision stands in stark contrast with 
decisions from the Fifth, Seventh, Eighth and 
Ninth Circuits. 

 
The Seventh Circuit, in Newsome v. McCabe, 

256 F.3d 747, 750-51 (7th Cir. 2001), read Albright 
as having answered in the negative the question 
whether there is a constitutional right not to be 
prosecuted without probable cause and concluded 
that Albright “scotches any constitutional tort of 
malicious prosecution when state courts are 
open.”13 Accord, Smith v. Lamz, 321 F.3d. 680, 684 
(7th Cir. 2003) (disallowing an action under §1983 
for malicious prosecution in accordance with the 
“narrowest ground” of the Albright decision “to be 
                                                 
13See Walden III, Inc., infra, 576 F.2d at 947 (“§1983 has been 
construed as not embracing every violation of a duty for which 
state tort law provides a remedy”) (citing Paul v. Davis, 424 
U.S. 693, 96 S.Ct. 1155, 47 L.Ed.2d 405 (1976)); Screws v. 
United States, 325 U.S. 91, 108, 65 S.Ct. 1031, 1039 (1945) 
(“Violation of local law does not necessarily mean that federal 
rights have been invaded.”) 
 



22 
 

 

that the opportunity for state-law remedies for 
wrongful-prosecution claims precludes any 
constitutional theory of the tort”); Serino v. 
Hensley, 735 F.3d 588, 593 (7th Cir. 2013) (“there is 
no such thing as a constitutional right not to be 
prosecuted without probable cause”).   

 
The Fifth Circuit, en banc, reached a similar 

conclusion in Castellano v. Fragozo, 352 F.3d 939, 
942 (5th Cir. 2003), cert. denied, 543 U.S. 808, 125 
S.Ct. 31, 160 L.Ed.2d 10 (2004) (“We decide that 
‘malicious prosecution’ standing alone is no 
violation of the United States Constitution, and 
that to proceed under 42 U.S.C. §1983, such a claim 
must rest upon a denial of rights secured under 
federal and not state law.”) (“[W]e conclude that no 
such freestanding constitutional right to be free 
from malicious prosecution exists.”) (collecting 
cases and analyzing split among the circuits). 

 
The Eighth Circuit, in Kurtz v. City of 

Shrewsbury, 245 F.3d 753, 758 (8th Cir. 2001), 
stated that it “has uniformly held that malicious 
prosecution by itself is not punishable under §1983 
because it does not allege a constitutional injury,” 
and also observed that “[t]he Constitution does not 
mention malicious prosecution . . . .” 

 
The Ninth Circuit has taken a somewhat 

different approach that still conflicts with the 
Tenth Circuit.  In User v. City of Los Angeles, 828 
F.2d 556, 561-62 (9th Cir. 1987), the Ninth Circuit, 
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while adhering to the general rule that a “claim of 
malicious prosecution is not cognizable under 42 
U.S.C. §1983 if process is available within the state 
judicial system to provide a remedy,” recognizes an 
exception “when a malicious prosecution is 
conducted with the intent to deprive a person of 
equal protection of the laws or is otherwise 
intended to subject a person to a denial of 
constitutional rights.”  Id. 

 
These direct conflicts among the circuits 

support this Court’s review of the circuit split. See 
S.Ct. Rule 10(a). 

 
B. The Tenth Circuit’s decision that the 

statute of limitations applicable to a 
Fourth Amendment-based §1983 
malicious prosecution claim does not 
begin to run until the criminal 
prosecution terminates in the 
claimant’s favor is in conflict with 
decisions of the First and Seventh 
Circuits. 

 
The Tenth Circuit’s decision that Myers’ 

Fourth Amendment-based §1983 malicious 
prosecution claim was not barred by the statute of 
limitations because it had not accrued until the 
criminal case was dismissed was based on dicta14 in 

                                                 
14Wallace was not a malicious prosecution case but involved a 
false arrest claim.  See 549 U.S. at 387 n.1, 127 S.Ct. 1091 
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Wallace, 548 U.S. at 388, and Heck v. Humphrey, 
512 U.S. 477, 489, 114 S.Ct. 2364, 2374, 129 
L.Ed.2d 383 (1994).15 The Tenth Circuit’s decision 
in this respect is in direct conflict with decisions 
from the First and Seventh Circuits. 

 
In Walden III, Inc. v. Rhode Island, 576 F.2d 

945, 947 n.5 (1st Cir. 1978), the First Circuit 
rejected the argument relied on by the Tenth 

                                                                                                 
(noting grant of certiorari was expressly limited to Fourth 
Amendment false-arrest claim). Heck, infra, was not a 
malicious prosecution case per se but involved a pro se §1983 
claimant making allegations of various unlawful actions in 
connection with his criminal investigation, arrest and trial.  
See 512 U.S. at 478-79, 114 S.Ct. at 2368. 
 
15See language in Wallace that “it is ‘the standard rule that 
[accrual occurs] when the plaintiff has “a complete and 
present cause of action . . . ,”’” 549 U.S. at 388, 127 S.Ct. at 
1095, and in Heck (describing state common law) that “a 
cause of action for malicious prosecution does not accrue until 
the criminal proceedings have terminated in the plaintiff’s 
favor.”  512 U.S. at 489, 114 S.Ct. at 2374.  The Tenth Circuit 
reasoned that because a malicious prosecution claim is not 
cognizable until all the elements are satisfied, and since one 
of the elements is that the original action be terminated in 
favor of the plaintiff, a §1983 malicious prosecution claim 
does not accrue until proceedings terminate in the plaintiff’s 
favor.  Pet.App. B at 12a, 16a. While claims under §1983 are 
governed by the forum state’s statute of limitations, Wallace, 
549 U.S. at 387, federal law determines the date on which the 
claim accrues and, therefore, when the limitations period 
starts to run.  Id. at 388. 
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Circuit that a §1983 malicious prosecution claim 
does not accrue until the allegedly abusive 
proceedings have come to an end, explaining that 
such a position “overlooks the fact that §1983 
applies to the violation of federal rights, and that a 
claim under that statute accrues when the federal 
right has been violated.”16    

 
The Seventh Circuit, likewise, in Reed v. 

City of Chicago, 77 F.3d 1049, 1053-54 (7th Cir. 
1996) held that relabeling a time-barred Fourth 
Amendment wrongful arrest or detention claim as 
“malicious prosecution,” thereby attempting to 
“shoehorn a wrongful arrest claim into a malicious 
prosecution claim in order to avoid a successful 
statute of limitations defense,” would not avoid the 
bar of the limitations period.  Accord, Newsome, 
256 F.3d at 751 (7th Cir.) (“Relabeling a fourth 
amendment claim as ‘malicious prosecution’ would 
not extend the statute of limitations . . . .”).17 
                                                 
16But see Calero-Colon v. Betancourt-Lebron, 68 F.3d 1, 4 (1st 
Cir. 1995) (holding that §1983 Fourth Amendment claim 
resembling common law tort of malicious prosecution claim 
did not accrue, for statute of limitations purposes, until 
criminal prosecution ended in acquittal).  It appears that an 
intra-circuit split exists in the First Circuit. 
 
17But see Julian vs. Hanna, 732 F.3d 842, 845 (7th Cir. 2013) 
(holding in a Fourteenth Amendment-based §1983 malicious 
prosecution case that under federal law a malicious 
prosecution claim does not accrue until the criminal 
proceeding that gave rise to it ends in the claimant’s favor).  
The Julian panel, however, declined to overrule Newsome’s 
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Koopman contends – as he did in the circuit 

court below (and will argue in his merits brief) – 
that the deprivation of Myers’ liberty, that is to say, 
his arrest pursuant to a warrant and weekend 
detention, constituted the federal right alleged to 
have been violated, initiated by an unlawful 
seizure,18 thereafter followed by a prosecution said 

                                                                                                 
refusal to ground a §1983 malicious prosecution claim in the 
Fourth Amendment.  Id. at 846. 
 
18“A seizure is a single act, and not a continuous fact,”  
California v. Hodari D., 499 U.S. 621, 625, 111 S.Ct. 1547, 113 
L.Ed.2d 690 (1991) (quoting Thompson v. Whitman, 85 U.S. 
457, 471, 18 Wall. 457, 471, 21 L.Ed. 879 (1874)), and under 
Fourth Amendment jurisprudence is generally a discrete 
event, quintessentially an arrest, see Hodari D., 499 U.S. at 
624, or at least a physical detention, see Terry v. Ohio, 392 
U.S. 1, 16-19, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968); cf. Becker, 
494 F.3d at 914 (10th Cir.) (“We have repeatedly recognized in 
this circuit that, at least prior to trial, the relevant 
constitutional underpinning for a claim of malicious 
prosecution under §1983 must be ‘the Fourth Amendment’s 
right to be free from unreasonable seizures.’”) (“a seizure is 
necessary to support a §1983 malicious prosecution claim 
based on the initiation of criminal proceedings that are 
dismissed before trial”) (“[I]n our cases analyzing malicious 
prosecution under §1983, we have always proceeded based on 
a seizure by the state—arrest or imprisonment.”) (explaining 
that, generally, conditions of bond do not constitute a seizure 
of a person sufficient to support a Fourth Amendment claim) 
(declining to adopt a non-custodial “continuing seizure” 
theory); accord, Nieves, 241 F.3d at 55 (1st Cir.) (“[I]f the 
concept of a seizure is regarded as elastic enough to 
encompass standard conditions of pretrial release, virtually 
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to have been without probable cause.19  The First, 
Seventh and Tenth Circuits are therefore in direct 
conflict on this limitations period accrual issue. 

                                                                                                 
every criminal defendant will be deemed to be seized pending 
the resolution of the charges against him.  That would mean, 
in turn, that nearly every malicious prosecution claim could 
be brought before a federal court under the aegis of section 
1983.”). 
  
19At its very core, a §1983 malicious prosecution claim 
(assuming one exists) is but a Fourth Amendment claim of 
groundless prosecution without probable cause.  More 
specifically it is a claim of unreasonable search or seizure 
leading to a perverse and faulty prosecution by way of 
“wrongful institution of legal process . . . .”  Wallace, 459 U.S. 
at 390, 127 S.Ct. at 1096 (emphasis in original). As such, the 
crucial factor central to ascertaining the accrual date of the 
applicable statute of limitations is not found in the common 
law analog of malicious prosecution, but instead in the 
constitutional violation itself, namely the date of onset of the 
deprivation of liberty protected by the Fourth Amendment 
guarantee against unreasonable searches and seizures – in 
this case, the arrest and jailing pursuant to warrant.  The 
claimant who suffers an ill-advised prosecution which results 
in dismissal in his or her favor before trial, and hence, no 
conviction, knows of the unreasonableness of the search or 
seizure, and the lack of probable cause, resulting in damages 
the instant the constitutional violation occurs.  That insight 
should trigger the statute of limitations to commence running 
as surely as it triggers running of the statute of limitations on 
an unlawful or false imprisonment claim.  See Wallace, 459 
U.S. at 391, 127 S.Ct. at 1097 (“Under the traditional rule of 
accrual . . . the tort cause of action accrues, and the statute of 
limitations commences to run, when the wrongful act or 
omission results in damages.  The cause of action accrues 
even though the full extent of the injury is not then known or 
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This split among the circuits necessitates 
this Court’s review.  See S.Ct. Rule 10(a). 
 

This Court in Wallace seems to have 
recognized the constitutional distinction between 
the date of accrual of the tort and the date the 
statute of limitations begins to run on the alleged 
constitutional deprivation.  The Court stated:  “We 
assume that, for purposes of the present tort action, 
the Heck principle would be applied not to the date 
of accrual but to the date on which the statute of 
limitations began to run, that is the date petitioner 
became held pursuant to legal process.”  549 U.S. at 
393, 127 S.Ct. at 1098. The Wallace Court 
proceeded to require all §1983 claims (including 
potentially Heck-barred claims) be filed at once and 
§1983 claimants seek stays in the civil action until 
the criminal case or the likelihood of a criminal 
case is ended.  549 U.S. at 393-94, 127 S.Ct. at 

                                                                                                 
predictable.”); cf. Hunt v. Bennett, 17 F.3d 1263, 1266 (10th 
Cir), cert. denied., 513 U.S. 832, 115 S.Ct. 107, 130 L.Ed.2d 55 
(1994) (“‛Section 1983 claims accrue, for the purpose of the 
statute of limitations, when the plaintiff knows or has reason 
to know of the injury which is the basis of his action.’”) 
(quoting Johnson v. Johnson County Comm’n Bd., 925 F.2d 
1299, 1301 (10th Cir. 1991) (“Claims arising out of police 
actions toward a criminal suspect, such as arrest . . . or search 
and seizure, are presumed to have accrued when the actions 
actually occur.”)); accord, Price v. Philpot, 420 F.3d 1158, 
1162 (10th Cir. 2005) (same). 
 



29 
 

 

1098; see 549 U.S. at 401, 127 S.Ct. at 1103 
(Breyer, J., joined by Ginsburg, J., dissenting).   

 
 The Court would do well to explicitly make 
this rule of law applicable to §1983 malicious 
prosecution claims, especially given the additional 
split among the circuits concerning the reach of the 
Wallace Court’s refusal in that case to extend the 
Heck bar.  Compare Beck v. City of Muskogee 
Police Department, 195 F.3d 553, 561 (10th Cir. 
1999) (holding that malicious prosecution claim 
was premature under Heck and therefore not 
barred by the applicable statute of limitations) with 
Fox v. DeSoto, 489 F.3d 227, 234 (6th Cir. 2007) (“in 
no uncertain terms . . . the Court in Wallace 
clarified that the Heck bar has no application in the 
pre-conviction context.”); see also Kucharski v. 
Leveille, 526 F.Supp.2d 768, 774 (E.D. Mich. 2007) 
(in Wallace . . . , the Supreme Court overruled all 
the precedents in the circuits applying Heck to bar 
section 1983 claims filed by persons with criminal 
charges pending in state court or deferring the 
accrual date of such claims.  Heck only applies if 
the plaintiff has actually been convicted.”) 
(emphasis added). 
 
  Of course, if the Court decides that there 
exists no Fourth Amendment-based §1983 
malicious prosecution cause of action, the Court 
would never need to decide the statute of 
limitations issue. 
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III. The Current State of Fourth Amendment-
Based §1983 Malicious Prosecution Theory is 
an Embarrassment to the Federal Judiciary 
and Imperils Confidence in the Law. 
 
Section 1983-based malicious prosecution 

jurisprudence has been characterized by the circuit 
courts as “murky waters,”20 a “minefield,”21 and an 
object of “general confusion.”22  The circuit courts 
have been described as having “flipped-flopped”23 
on the constitutional tort status of malicious 
prosecution.  The struggles of the many circuits in 
this area of the law have been said to result from 
“laxness,”24 “weak discipline,”25 and 
                                                 
20Becker, 494 F.3d at 913. 
  
21Reed, 77 F.3d at 1053. 
 
22Taylor v. Meacham, 82 F.3d 1556, 1561 n.2 (10th Cir.), cert. 
denied, 519 U.S. 871, 117 S.Ct. 186 (1996). 
 
23Brummett v. Cambel, 946 F.2d 1178, 1181 n.2 (5th Cir. 
1991), cert. denied sub nom, 504 U.S. 965, 112 S.Ct. 2323 
(1992), 513 U.S. 1112, 115 S.Ct. 905 (1995). 
 
24Castellano, 352 F.3d at 945. The Fifth Circuit insightfully 
recognized that claims of lost constitutional rights for 
violation of rights locatable in constitutional text—some of 
which may be made under 42 U.S.C. §1983—“are not claims 
for malicious prosecution and labeling them as such only 
invites confusion.”  Id. at 953-54. 
 
25Id. 
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“inattentive[ness].”26  This state of the law, 
described by this Court as an “embarrassing 
diversity of judicial opinion,” Albright, 510 U.S. at 
271 n.4, 114 S.Ct. at 811, is indeed an 
embarrassment to the federal judiciary and 
imperils confidence in the law.  Certiorari is 
warranted to end the disarray that currently exists 
among the many circuit courts, including the Tenth 
Circuit, that have grappled with §1983 malicious 
prosecution as it relates to the Fourth Amendment.  

 
This Court should use its “broad” supervisory 

powers over the lower federal courts to replace 
confusion in this area of the law with clarity.  See 
United States v. Munsingware, Inc., 340 U.S. 36, 
40 (1950) (citing 28 U.S.C. §2106); see also 
Carnegie-Mellon University v. Cohillo, 484 U.S. 
343, 349 (1988) (noting that this Court created the 
modern doctrine of pendent jurisdiction in order to 
put an end to “confusion” in the lower courts as 
they tried to apply a “murky” test).  The time is 
right to do this and the facts and posture of this 
case are ideal for the Court to finally settle this 
important constitutional question. 
 
 
 
 
 

                                                                                                 
 
26Id. 
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CONCLUSION 
 
 For the forgoing reasons, this Court should 
grant the petition for a writ of certiorari. 
 

Respectfully submitted this 19th day of 
March, 2014. 
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Defendant-
Appellee/Cross 
Appellant. 

 
      

 
ORDER 

      
 
Before BRISCOE, Chief Judge, O’BRIEN, and 
PHILLIPS, Circuit Judges. 

      
 

These matters are before the court on the 
appellee’s Petition for Panel Rehearing.  Upon 
consideration, the rehearing request is denied.  We 
will, however, sua sponte amend the decision 
issued originally on December 20, 2013 to remove 
the last sentence of footnote 6 on page 10.  The 
amended version of our decision is attached to this 
order.  The clerk is directed to reissue the opinion 
nunc pro tunc to the original filing date. 
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Entered for the Court 

s/Elisabeth A. Schumaker 

ELISABETH A. SCHUMAKER, 
Clerk 



4a 
Appendix B:  Amended Opinion of The United 

States Court of Appeals for the Tenth Circuit Dated 
December 20, 2013  

and Amended on January 8, 2014 
 
Appellate Case: 12-1482 Document: 01019182847 Date Filed:  
01/08/2014 
 

PUBLISH 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
       

FILED 
United States Court of Appeals 

Tenth Circuit 
 

December 20, 2013 
 

Elisabeth A. Shumaker 
Clerk of Court 

 
JEREMY C. MYERS, 
 

Plaintiff – 
Appellant/Cross-
Appellee, 

v. 
 
BRIAN KOOPMAN, 
Detective in the 

 
 
 
 
 
Nos. 12-1482 & 12-1487 
 



5a 
Appendix B 

Appellate Case: 12-1482 Document: 01019182847  Date Filed:  
01/08/2014 
 

Loveland, Colorado 
Police Department, in 
his individual capacity, 
 

Defendant-
Appellee/Cross 
Appellant. 

 
        

 
Appeal from the United States District Court  

for the District of Colorado 
(D.C. No. 1:09-CV-02802-REB-MEH) 

        
 
Joseph Paul Fonfara of Fonfara Law Offices, Fort 
Collins, Colorado, (Randall Meyers of Law Office of 
Randall R. Meyers, Fort Collins, Colorado, with 
him on the briefs) for Plaintiff – Appellant/Cross-
Appellee. 
 
Kent N. Campbell of Wick & Trautwein, LLC, Fort 
Collins, Colorado, for Defendant – Appellee/Cross-
Appellant. 
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Before BRISCOE, Chief Judge, O’BRIEN and 
PHILLIPS, Circuit Judges. 

       
 
PHILLIPS, Circuit Judge. 

       
 

Jeremy Myers challenges the district court’s 
dismissal of his § 1983 malicious-prosecution claim 
alleging violations of his Fourth and Fourteenth 
Amendment rights.  In his complaint, he asserted 
that Detective Brian Koopman obtained an arrest 
warrant by fabricating facts to create the illusion of 
probable cause.  As a result, Myers spent three 
days in custody. 

 
Exercising jurisdiction under 28 U.S.C. § 

1291, we conclude that the district court rightly 
dismissed Myers’ Fourteenth Amendment claim 
because an adequate state remedy existed, but we 
concluded that the district court improperly 
dismissed Myers’ Fourth Amendment malicious 
prosecution claim as untimely after recasting it as 
a claim for false imprisonment.  In fact, Myers 
correctly styled his Fourth Amendment claim as 
one for malicious prosecution because he was seized 
after the institution of legal process.  The malicious 
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prosecution claim is timely.  Accordingly, we 
reverse the dismissal of that claim. 

 
BACKGROUND 

 
 Because the district court entered judgment 
on the pleadings for Koopman, we accept Myers’ 
allegations as true.  See Estes v. Wyo. Dep’t of 
Transp., 302 F.3d 1200, 1203 (10th Cir. 2002).  
Treated as true, Myers’ allegations paint a 
compelling picture of overzealous police work: 
Detective Koopman falsified an affidavit to obtain a 
search warrant for Myers’ property.  Acting under 
authority of the warrant, law enforcement officers 
searched his property and a nearby sugar-beet 
laboratory. Investigators discovered a jar 
containing a white substance. Field tests 
incorrectly identified the substance as 
methamphetamine.  The police hailed the seizure 
as “a lot of dope,” and the media portrayed Myers 
as a meth manufacturer. App. vol. 1, at 56-57, 64. 
 
 According to Myers’ allegations, Koopman 
then fabricated facts in an affidavit to obtain an 
arrest warrant.  A judicial officer granted the 
warrant, and Myers surrendered on Friday, 
September 7, 2007, intending to post bond under an 
agreement between his attorney and Koopman.  
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Myers claims that when he arrived at the police 
station, Koopman told the officer on duty to detain 
Myers because Koopman intended to file additional 
charges.  Myers remained in custody until he 
bonded out on Monday, September 10. 
 
 The district attorney then filed criminal 
charges, and Myers appeared for all hearings.  
Ultimately, further testing of the samples 
recovered from the raid revealed that they were not 
controlled substances.  On November 15, 2007, the 
district attorney dropped all charges. 
 
 Myers filed his complaint on November 5, 
2009.1  In 2012, the district court granted 
Koopman’s motion for judgment on the pleadings, 
dismissing Myers’ Fourteenth Amendment claim 
because an adequate state remedy existed, and 
further dismissing his Fourth Amendment claim as 
untimely.  Myers now appeals those rulings.  
Koopman cross-appeals, arguing that he is entitled 
to qualified and absolute immunity. 
 

DISCUSSION 
 

                                                 
1 Myers originally filed in state court.  Koopman 

removed the case to federal court on December 1, 2009. 



9a 
Appendix B 

Appellate Case: 12-1482 Document: 01019182847  Date Filed:  
01/08/2014 
 

 We review the district court’s decision to 
enter judgment on the pleadings for Koopman 
under the same standard applicable to a Rule 
12(b)(6) motion to dismiss.  See Aspenwood Inv. Co. 
v. Martinez, 355 F.3d 1256, 1259 (10th Cir. 2004).  
Under that standard, we apply de novo review and 
will uphold the dismissal only if Myers’ allegations 
fail to “state a claim to relief that is plausible on its 
face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007). 
 
 I.  The Fourteenth Amendment Claim 
 
 The district court rightly rejected Myers’ 
Fourteenth Amendment malicious-prosecution 
claim under 42 U.S.C. § 1983 because Colorado law 
provides an adequate remedy.  The Fourteenth 
Amendment protects individuals against 
deprivations of liberty without due process of law.  
U.S. Const. Amend. XIV, § 1.  If a state actor’s 
harmful conduct is unauthorized and thus could 
not be anticipated pre-deprivation, then an 
adequate post-deprivation remedy—such as a state 
tort claim—will satisfy due process requirements.  
Becker v. Kroll, 494 F.3d 904, 921 (10th Cir. 2007) 
(citing Parratt v. Taylor, 451 U.S. 527, 535-44, 
(1981), overruled on other grounds by Daniels v. 
Williams, 474 U.S. 327 (1986)). 
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 Here, Myers alleges that Koopman conjured 
up facts to create the illusion of probable cause for 
an arrest warrant and subsequent prosecution.  
Such lawlessness could not have been anticipated 
or prevented pre-deprivation, but a post-
deprivation malicious-prosecution claim serves as 
an effective antidote.  Colorado law provides that 
remedy.  See, e.g., Hewitt v. Rice, 154 P.3d 408, 411 
(Colo. 2007) (outlining the elements of a malicious-
prosecution claim under Colorado law).  The 
existence of the state remedy flattens the 
Fourteenth Amendment peg on which Myers now 
tries to hang his § 1983 malicious-prosecution 
claim. 
 
 Myers pitches two replies:  First, he argues 
that his Fourteenth Amendment claim is 
cognizable, despite the state remedy, because the 
claim also rests on a violation of the Fourth 
Amendment.  For this position he offers no 
affirmative argument—legal or logical.  Instead, 
Myers tries to distinguish Becker v. Kroll, on which 
the district court relied.  But Becker itself relied on 
Supreme Court precedent, which has clearly held 
that post-deprivation state tort remedies satisfy 
due process requirements.  See 494 F.3d at 921 
(citing Parratt, 451 U.S. at 544).  Myers offers no 
authority suggesting that the existence of an 
underlying Fourth Amendment violation alters the 
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analysis.  Second, Myers contends that in his case 
the state tort remedy is inadequate because it is 
now time-barred.  We reject that argument as well.  
The Fourteenth Amendment guarantees the 
provisions of an adequate remedy, but that remedy 
need not run in perpetuity.  Myers had an adequate 
remedy.  He let it wither.  Due process has been 
duly satisfied. 
 
 II.  The Fourth Amendment Claim 
 
 The district court wrongly dismissed as 
untimely Myers’ Fourth Amendment claim under  
1983.  Section 1983 creates a “species of tort 
liability” that provides relief to persons deprived of 
rights secured to them by the Constitution.  Carey 
v. Piphus, 434 U.S. 247, 253 (1978) (quotations 
omitted).  The first step “is to identify the specific 
constitutional right allegedly infringed.”  Albright 
v. Oliver, 510 U.S. 266, 271 (1994).  Courts then 
look to common-law torts as analogies to determine 
the contours—including the accrual date—of §1983 
claims.  See Pierce v. Gilchrist, 359 F.3d 1279, 1286 
(10th Cir. 2004).  Here, the district court fixed false 
imprisonment as the proper analogy for Myers’ § 
1983 claim—even though his complaint asserted 
malicious prosecution.  In fact, Myers correctly 
styled his claim as one for malicious prosecution 
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because he was seized after the institution of legal 
process. 
 
 The applicable statute of limitations is two 
years for both false imprisonment and malicious 
prosecution,2 but the two claims do not accrue 
simultaneously.  A claim of false imprisonment 
accrues when the alleged false imprisonment ends.  
Wallace v. Kato, 549 U.S. 384, 389 (2007).  A claim 
of malicious prosecution does not accrue until the 
criminal proceedings have terminated in the 
plaintiff’s favor.  See Heck v. Humphrey, 215 U.S. 
477, 489 (1994); Robinson v. Maruffi, 895 F.2d 649, 
654-55 (10th Cir. 1990).  Myers filed his complaint 
on November 5, 2009—within two years of the 
malicious prosecution accrual date, but not within 
two years of the false imprisonment accrual date. 
 
 What separates the two claims?—the 
institution of legal process.  Unreasonable seizures 
imposed without legal process precipitate Fourth 
Amendment false imprisonment claims.  See 
                                                 

2 Claims under § 1983 are governed by the forum 
state’s statute of limitations.  Wallace v. Kato, 549 U.S. 384, 
387 (2007).  The forum state in this case, Colorado, provides a 
two-year statute of limitations for personal injury claims.  
Colo. Rev. State. § 13-80-102(1)(1).  Federal law determines 
the date on which the claim accrues and, therefore, when the 
limitations period starts to run.  Wallace, 549 U.S. at 388. 
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Wallace, 549 U.S. at 389 (concluding that false 
imprisonment was the proper analogy where 
defendants did not have a warrant for the 
plaintiff’s arrest and thus detention occurred 
without legal process).  Unreasonable seizures 
imposed with legal process precipitate Fourth 
Amendment malicious-prosecution claims.3  See 
Heck, 512 U.S. at 484 (where detention occurs with 
legal process the “common-law cause of action for 
malicious prosecution provides the closet analogy”).  
Like rain and snow, the claims emanate from the 
same source, but under different conditions. 
 
 In Wilkins v. DeReyes, we employed the 
legal-process distinction.  528 F.3d 790 (10th Cir. 
2008).  DeReyes allegedly obtained an arrest 
warrant for Wilkins based on fabricated evidence 
gathered by using coercive interrogation 
techniques.  Id. at 793-94.  This Court said that 
where detention occurs after the institution of legal 
process, a plaintiff can claim that the legal process 
itself was wrongful, and thereby state a “Fourth 

                                                 
3 Unreasonable seizures that occur after the 

institution of legal process can also form the basis for 
Fourteenth Amendment malicious-prosecution claims where 
an adequate state remedy does not exist.  See Mondragon v. 
Thompson, 519 F.3d 1078, 1082 (10th Cir. 2008). 
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Amendment violation sufficient to support a § 1983 
malicious prosecution cause of action.”  Id. at 799.4 
 
 Here, the district court did not consider 
whether Myers had been imprisoned before or after 
the institution of legal process.  Instead, apparently 
overlooking Wilkins, it simply assumed that 
because Myers premised the claim on a violation of 
the Fourth Amendment it was “in the nature of 
false imprisonment” and accrued on the date of his 
release.  App. vol. 1, at 32-33. 
 
 In fact, here, as in Wilkins, detention 
occurred after the institution of legal process.  
Myers was arrested pursuant to a validly issued—if 
not validly supported—arrest warrant.  “[T]he 
issuance of an arrest warrant represents a classic 

                                                 
4 See also Nieves v. McSweeney, 241 F.3d 46, 54 (1st 

Cir. 2001) (Concluding that a §1983 Fourth Amendment claim 
involving an arrest pursuant to a warrant is akin to a claim 
for malicious prosecution based upon the common-law 
distinctions between the torts of false imprisonment and 
malicious prosecution); Singer v. Fulton Cnty. Sheriff, 63 F.3d 
110, 117 (2d Cir. 1995) (same); Whiting v. Traylor, 85 F.3d 
581, 583-86 & n.8 (11th Cir. 1996) (distinguishing malicious 
prosecution and false arrest based on whether detention 
occurred before or after the institution of legal process). 
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example of the institution of legal process.”5  
Wilkins, 528 F.3d at 799.  Myers’ suit, then, 
challenges the probable-cause determination that 
generated the legal process.  As we said in Wilkins, 
“This link supplied the necessary connection 
between the malicious prosecution cause of action 
and Plaintiffs’ Fourth Amendment allegations.”  Id. 
 
 Koopman attempts to repurpose Wilkins.  He 
contends that even if this is a malicious-prosecution 
claim, it accrued upon the institution of legal 
process.  To do so, he plucks one statement from 
Wilkins: “[D]etention was thus preceded by the 
institution of legal process, triggering the malicious 
prosecution cause of action.”  Id. Read in context, 
however, it is clear the institution of legal process 
“triggers” a malicious-prosecution claim only in the 
sense that a claim before (or without) the 
institution of legal process would be for false 
imprisonment.  Id. at 798-99.  Koopman’s reading 
would set this Court against the “the standard rule 
that [accrual occurs] when the plaintiff has a 
                                                 

5 See Restatement (Second) of Torts § 654 cmt. c 
(1977) (“Criminal proceedings are usually instituted by the 
issuance of some form of process, generally a warrant for 
arrest, the purpose of which is to bring the accused before a 
magistrate in order for him to determine whether the accused 
shall be bound over for further action by a grand jury or for 
trial by a court.”). 
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complete and present cause of action.”  Wallace, 
549 U.S. at 388 (alteration in original) (quotations 
omitted).  A malicious-prosecution claim is not 
cognizable until all the elements are satisfied, and 
one of the elements is that the original action 
terminated in favor of the plaintiff.  Wilkins, 528 
F.3d at 799.  As such, this Court has held that a 
malicious-prosecution claim does not accrue until 
proceedings terminate in the plaintiff’s favor.  
Mondragon, 519 F.3d at 1083. 
 
 The district court adopted the wrong analogy 
because it overlooked a pivotal detail—Myers’ 
detention occurred after the institution of legal 
process.  In fact, Myers properly stated a Fourth 
Amendment claim for malicious prosecution, which 
accrued on November 15, 2007, when the 
proceedings resolved in his favor.  He timely filed 
his complaint within two years on November 5, 
2009. 
 

CONCLUSION 
 

For the reasons discussed above, we affirm 
the district court’s dismissal of Myers’ Fourteenth 
Amendment claim and reverse the district court’s 
dismissal of Myers’ Fourth Amendment claim.  
Accordingly, the judgment of the district court is 
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reversed, in part, and the case is remanded for 
further proceedings consistent with this opinion.  
Koopman’s arguments regarding absolute and 
qualified immunity should be addressed in the first 
instance by the district court.6 

 
Case number 12-1482 is AFFIRMED in part, 
REVERSED in part, and REMANDED. 
 
Case number 12-1487, the cross-appeal, is 
DISMISSED for lack of jurisdiction. 

                                                 
6 This Court does not have jurisdiction over 

Koopman’s cross-appeal because he prevailed fully below and 
the district court’s judgment did not leave open the possibility 
of future litigation.  See Deposit Guar. Nat. Bank v. Roper, 
445 U.S. 326, 333 (1980).  Thus, we grant Myers’ motion to 
dismiss Koopman’s cross-appeal. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Judge Robert E. Blackburn 
 

Civil Case No.  09-cv-02802-REB-MEH 
 
JEREMY C. MYERS, 
 
 Plaintiffs, 
 
v. 
 
BRIAN KOOPMAN, Detective in the Loveland, 
Colorado Police department, in his individual 
capacity, 
 
 Defendants. 
 
         

 
ORDER GRANTING DEFENDANT’S MOTION 

FOR JUDGMENT ON THE PLEADINGS 
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Blackburn, J. 
 

This matter is before me on the Defendants’ 
Motion For Judgment on the Pleadings [#169]1 filed 
March 8, 2012. The plaintiff filed a response [#170], 
and the defendant filed a reply[#179]. I grant the 
motion. 
 

I. JURISDICTION 
 

I have jurisdiction over this case under 28 
U.S.C. § 1331 (federal question). 
 

II. STANDARD OF REVIEW 
 

The defendant seeks entry of judgment in his 
favor under FED. R. CIV. P. 12(c).  A motion for 
judgment on the pleadings is evaluated under the 
same standard as a motion to dismiss for failure to 
state a claim under FED. R. CIV. P. 12(b)(6). 
Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 n. 
2 (10th Cir. 2002). 

                                                 
1 “[#169]” is an example of the convention I use to 

identify the docket number assigned to a specific paper by the 
court’s case management and electronic case filing system 
(CM/ECF). I use this convention throughout this order. 
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In considering a motion under Fed. R. Civ. P. 
12(b)(6), I must determine whether the allegations 
in the complaint are sufficient to state a claim 
within the meaning of Fed. R. Civ. P. 8(a). I must 
accept all well-pleaded allegations of the complaint 
as true.  McDonald v. Kinder-Morgan, Inc., 287 
F.3d 992, 997 (10th Cir. 2002). “However, 
conclusory allegations or legal conclusions 
masquerading as factual conclusions will not suffice 
to prevent a motion to dismiss.” Fernandez-Montes 
v. Allied Pilots Association, 987 F.2d 278, 284 (5th 
Cir. 1993); see also Ruiz v. McDonnell, 299 F.3d 
1173, 1181 (10th Cir. 2002) (“All well-pleaded facts, 
as distinguished from conclusory allegations, must 
be taken as true.”), cert. denied, 538 U.S. 999 
(2003). I review the challenged portion of a 
complaint to determine whether it “‘contains 
enough facts to state a claim to relief that is 
plausible on its face.’” Ridge at Red Hawk, L.L.C. v. 
Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007) 
(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 
544, 570 (2007)); see also Ashcroft v. Iqbal, ___ U.S. 
___, 129 S.Ct. 1937 (2009). “Thus, the mere 
metaphysical possibility that some plaintiff could 
prove some set of facts in support of the pleaded 
claims is insufficient; the complaint must give the 
court reason to believe that this plaintiff has a 
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reasonable likelihood of mustering factual support 
for these claims." Id. (emphases in original).2  
Nevertheless, the standard remains a liberal one, 
and “a well-pleaded complaint may proceed even if 
                                                 

2 Twombly rejected and supplanted the “no set of 
facts” language of Conley v. Gibson, 355 U.S. 41, 45-46, 78 
S.Ct. 99, 2 L.Ed.2d 80 (1957). The Tenth Circuit clarified the 
meaning of the “plausibility” standard: 
 

“plausibility” in this context must refer to the scope of 
the allegations in a complaint: if they are so general 
that they encompass a wide swath of conduct, much of 
it innocent, then the plaintiffs “have not nudged their 
claims across the line from conceivable to plausible.” 
The allegations must be enough that, if assumed to be 
true, the plaintiff plausibly (not just speculatively) 
has a claim for relief. 
 
This requirement of plausibility serves not only to 
weed out claims that do not (in the absence of 
additional allegations) have a reasonable prospect of 
success, but also to inform the defendants of the 
actual grounds of the claim against them. “Without 
some factual allegation in the complaint, it is hard to 
see how a claimant could satisfy the requirement of 
providing not only ‘fair notice’ of the nature of the 
claim, but also ‘grounds' on which the claim rests.” 

 
Robbins v. Oklahoma, 519 F.3d 1242, 1247-48 (10th Cir. 
2008) (quoting Twombly, 127 S.Ct. at 1974; internal citations 
and footnote omitted). 
 



22a 
Appendix C 

Case 1:09-cv-02802-REB-MEH Document 244 Filed 11/08/12 
USDC Colorado 
 

it strikes a savvy judge that actual proof of those 
facts is improbable, and that a recovery is very 
remote and unlikely.“ Dias v. City and County of 
Denver, 567 F.3d 1169, 1178 (10th Cir. 2009) 
(quoting Twombly, 127 S.Ct. at 1965) (internal  
quotation marks omitted). 
 

III. FACTUAL ALLEGATIONS 
 

The operative complaint is the Plaintiff’s 
Amended Complaint and Jury Demand [#127] filed 
March 2, 2011. In his complaint, the plaintiff, 
Jeremy Myers, asserts a claim under the Fourth 
and Fourteenth Amendments which he labels as a 
claim for malicious prosecution. The defendant is 
Brian Koopman, a detective with the Loveland 
Police Department. Myers alleges that on 
September 5, 2007, Koopman executed an affidavit 
in support of a no knock search warrant which later 
was executed at a property which had been 
occupied by Myers. Myers alleges that Koopman 
“maliciously, intentionally and/or recklessly made 
false and misleading statements” in the affidavit. 
Plaintiff’s Amended Complaint and Jury Demand 
[#127], ¶ 14. Allegedly, Koopman’s false and 
misleading statements in the warrant affidavit 
included a representation that “an unnamed 
confidential informant indicated that a 
methamphetamine lab existed in the attic” of a 
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building occupied by Myers, and that various other 
facts indicative of a methamphetamine lab existed 
on the premises. Id., ¶ 14 (A) through (M). Myers 
alleges that Koopman knew that “the information 
given by his confidential informant . . was false.” 
Id., ¶ 41(a). Koopman allegedly had two video 
surveillance cameras installed to monitor Meyer’s 
property. Myers alleges that one camera was 
installed in late May 2007 and the other was 
installed in mid-August 2007. Id. ¶¶ 12, 13. 
According to Myers, the information captured by 
those cameras was inconsistent with much of the 
information contained in Koopman’s affidavit. Id., ¶ 
15. 
 

According to Myers, on September 5, 2007, 
Koopman obtained a no-knock search warrant for 
Myers’ property based on the allegedly false and 
malicious statements in Koopman’s affidavit. On 
Thursday, September 6, 2007, members of the 
Larimer County Drug Task Force along with the 
Larimer County and Loveland SWAT teams 
executed the no-knock warrant at Myers’ property. 
At the time of the search, seven field tests were 
conducted on suspected drugs found in the course of 
the search, and each test showed a false positive for 
the presence of an illegal drug. Myers alleges that 
Koopman “fabricated the results maliciously or the 
[test] strips were intentionally and/or improperly 
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used to achieve a malicious pre-determined goal.” 
Id., ¶ 37(h). After the search was completed, 
Koopman allegedly prepared or endorsed an 
affidavit in support of a warrant for the arrest of 
Myers. Id., ¶ 34. The affidavit allegedly contained 
false statements to support the issuance of an 
arrest warrant, and Koopman allegedly “acted 
maliciously, recklessly, knowingly, intentionally, 
willfully and wantonly” in preparing or endorsing 
the affidavit. 
 

When Myers learned of the arrest warrant, 
Myers’ attorney contacted Koopman and arranged 
for Myers to appear at the Loveland Police 
Department to surrender, post bond, and be 
released. When Myers appeared on Friday, 
September 7, 2007, Koopman told the officer on 
duty that Myers could not post bond because 
Koopman was filing additional charges. Myers was 
taken into custody and was detained in the 
Larimer County Detention Center until Monday, 
September 10, 2007. Criminal charges were filed 
against Myers, and hearings were held in his 
criminal case between September 10, 2007, and 
November 15, 2007. Ultimately, testing conducted 
by the Colorado Bureau of Investigation 
demonstrated that no controlled substances were 
recovered from Myers’ property or from the 
neighboring buildings that were searched on 
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September 6, 2007. On November 15, 2007, the 
district attorney dismissed all charges against 
Myers. 
 

IV. ANALYSIS 
 

As applicable to a claim under § 1983, the 
elements of a malicious prosecution claim include: 

 
(1) the defendant caused the plaintiff's 
continued confinement or prosecution; (2) the 
original action terminated in favor of the 
plaintiff; (3) there was no probable cause to 
support the original arrest, continued 
confinement, or prosecution; (4) the 
defendant acted with malice; and (5) the 
plaintiff sustained damages. 

 
Novitsky v. City Of Aurora, 491 F.3d 1244, 1258 
(10th Cir. 2007). In the context of a § 1983 claim, 
however, a plaintiff also must establish the 
violation of one or more constitutional rights. See 
Mondragón v. Thompson, 519 F.3d 1078, 1082 
(2008) (§ 1983 claim for malicious prosecution 
ultimately must rest on the Constitution and not on 
common law). The defendant argues that the 
Myers’ allegations are not sufficient to state a claim 
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on which relief may be granted under either the 
Fourth Amendment or the Fourteenth Amendment. 
 

A. Fourth Amendment 
 

In Becker v. Kroll, 494 F.3d 904 (10th Cir. 
2007), the United States Court of Appeals for the 
Tenth Circuit parsed the differences between a 
claim in the nature of malicious prosecution under 
the Fourth Amendment and such a claim under the 
Fourteenth Amendment. In Becker, the plaintiff, a 
physician, became the target of a Medicaid fraud 
investigation. After administrative proceedings and 
the filing and withdrawal of a civil suit by the Utah 
Medicaid Fraud Control Unit (MFCU), felony 
charges were filed against Becker. The criminal 
charges alleged essentially that Becker improperly 
billed the state Medicaid program. The charges 
were dismissed about nine months after they were 
filed. Becker never was arrested or held in custody 
on the charges. 
 

After the charges were dismissed, Becker 
filed a civil suit asserting claims under the Fourth 
Amendment and under the Due Process Clause of 
the Fourteenth Amendment. Becker alleged that 
the MFCU had charged her falsely with Medicaid 
fraud as part of a scheme to charge innocent 
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physicians in rural areas with Medicaid fraud to 
increase fraud recoveries for the MFCU. The Tenth 
Circuit concluded that Becker had not stated a 
claim for relief under the Fourth Amendment 
because Becker never was arrested, and she did not 
allege that any specific restrictions were placed on 
her freedom of movement after the criminal 
charges were filed. Id. at 916. “Violation of the 
Fourth Amendment requires an intentional 
acquisition of physical control.” Id. at 914 (quoting 
Brower v. County of Inyo, 489 U.S. 593, 596 
(1989)). 
 

While the consequences of unfounded 
criminal charges are surely grave, the 
Fourth Amendment adequately covers 
constitutional interests in the pre-trial 
exercise of government control over a person 
or property. A groundless charging decision 
may abuse the criminal process, but it does 
not, in and of itself, violate the Fourth 
Amendment absent a significant restriction 
on liberty. 

 
Id. at 915. 

 
After his arrest, Myers was detained in the 

Larimer County Jail for about three days. No 
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doubt, this detention constitutes an intentional 
acquisition of physical control.  Koopman argues 
that any claim based on this three day detention 
should be seen as a Fourth Amendment false 
imprisonment claim, which is time barred. 
 

According to the complaint, following Myers’ 
release on September 10, 2007, there was no 
intentional acquisition of physical control over 
Myers that can form the basis of a Fourth 
Amendment claim. Myers has not alleged that he 
was under any restraint on his liberty, caused or 
imposed by Koopman, following his release on 
September 10, 2007. Myers does allege that he was 
on bond following his release, but he does not 
describe specifically the conditions of his bond. 
Generally, conditions of bond do not constitute a 
seizure of a person sufficient to support a Fourth 
Amendment claim. Becker, 494 F.3d at 915 - 916. 
Assuming the allegations in Myers’ complaint to be 
true, the facts alleged in the complaint do not 
support a Fourth Amendment claim based on 
events occurring after September 10, 2007, the date 
of Myers’ release. 
 

A two year statute of limitations is 
applicable to Myers’ § 1983 claims, including his 
Fourth Amendment claim. Claims under § 1983 are 
governed by the forum state's statute of limitations 
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for personal injury actions. Wilson v. Garcia, 471 
U.S. 261, 280 (1985); Blake v. Dickason, 997 F.2d 
749, 750 (10th Cir. 1993). When, as in Colorado, 
state law provides multiple statutes of limitations 
for personal injury actions, the general or residual 
statute is applicable. Wilson, 471 U.S. at 280; 
Blake, 997 F.2d at 750. The residual statute in 
Colorado provides a two-year statute of limitations. 
§13-80-102(1)(j), C.R.S. 

 
In Mondragón v. Thompson, the plaintiff, 

Christopher Mondragón, alleged that the defendant 
concocted and forged a warrant for Mondragón’s 
arrest. Based on the warrant, Mondragón was 
jailed for approximately three months. Addressing 
Mondragón’s claims, the Tenth Circuit concluded: 
 

(A) plaintiff who claims that the government 
has unconstitutionally imprisoned him has 
at least two potential constitutional claims. 
”The initial seizure is governed by the 
Fourth Amendment, but at some point after 
arrest, and certainly by the time of trial, 
constitutional analysis shifts to the Due 
Process Clause.” Pierce v. Gilchrist, 359 F.3d 
1279, 1285 – 86 (10th Cir.2004). If he has 
been imprisoned without legal process he has 
a claim under the Fourth Amendment 
analogous to a tort claim for false arrest or 
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false imprisonment. If he has been 
imprisoned pursuant to legal but wrongful 
process, he has a claim under the procedural 
component of the Fourteenth Amendment's 
Due Process Clause analogous to a tort claim 
for malicious prosecution. These torts are 
only analogies because § 1983 suits 
ultimately rest on the Constitution, not on 
state (or federal) common law. Pierce, 359 
F.3d at 1285 - 88. 

 
Mondragón v. Thompson, 519 F.3d 1078, 1082 
(10th Cir. 2008) (footnote omitted). 
 

For the purpose of determining the accrual 
date of a Fourth Amendment claim in these 
circumstances, the Mondragón court concluded: 
 

The false imprisonment ends for these 
purposes either when the victim is released 
or when the victim's imprisonment becomes 
“pursuant to [legal] process - when, for 
example, he is bound over by a magistrate or 
arraigned on charges.” Thus, either the date 
of release or the date of sufficient legal 
process starts the statute of limitations 
running for the Fourth Amendment claim. 
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Mondragón v. Thompson, 519 F.3d 1078, 1082-83 
(10th Cir. 2008) (quoting Wallace v. Kato, 549 U.S. 
384, 389 (2007) (emphasis omitted)). 
 

According to Myers, Koopman intentionally 
fabricated a false factual basis for an arrest 
warrant for Myers. Based on that warrant, Myers 
was jailed on September 7, 2007, and was released 
on September 10, 2007. For the purpose of Myers’ 
Fourth Amendment claim, in the nature of false 
imprisonment, Myers’ claim against Koopman 
accrued on the date of Myers’ release, September 
10, 2007. Myers’ initial complaint in this case, first 
filed in state court, was filed on November 5, 2009, 
more than two years after Myers’ Fourth 
Amendment claim accrued. Myers’ Fourth 
Amendment claim is time barred. On Myers’ 
Fourth Amendment claim, Koopman is entitled to 
judgment on the pleadings. 
 

B. Fourteenth Amendment 
 

According to Koopman, the facts alleged in 
the complaint do not support a procedural due 
process claim under the Fourteenth Amendment. 
Koopman relies primarily on the definition of such 
claims as stated by the Tenth Circuit in Becker. 
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The Becker court considered the limits of a 
procedural due process claim under the Fourteenth 
Amendment, based on the Becker’s allegations that 
she had been subjected to unwarranted 
investigation and criminal prosecution. The court 
considered this possible claim in the context of (a) a 
liberty interest in being free from unwarranted 
investigation and prosecution without probable 
cause; and (b) a property interest in the integrity of 
the plaintiff’s medical and billing records, which 
had been examined by authorities. The court 
assumed that “a procedural due process analysis 
[applied] to Becker’s case . . . .” Id. at 920. Further, 
the court acknowledged that “the Fourteenth 
Amendment’s protections encompass harms to 
liberty outside the scope of the Fourth 
Amendment’s concern with freedom from restraint, 
such as harm to reputation resulting from some 
tangible injury, from which a plaintiff in Becker’s 
circumstances may indeed suffer.” Id. 
 

Even though Becker potentially had a 
constitutionally protected liberty interest at stake, 
the Becker court concluded that Becker did not 
have a viable procedural due process claim under 
the Fourteenth Amendment. “(E)ven if Becker did 
suffer such injuries other than physical restraint, 
procedural due process only protects against [such 
injuries] by providing an adequate post-deprivation 
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hearing in which the injured party may vindicate 
these interests.” Id. (citation omitted). 
 

The Supreme Court has held that where pre-
deprivation remedies cannot anticipate and 
prevent a state actor's wrongful act, post-
deprivation state tort remedies are adequate 
to satisfy due process requirements. Parratt 
v. Taylor, 451 U.S. 527, 535 - 44, 101 S.Ct. 
1908, 68 L.Ed.2d 420 (1981) (holding state 
could not anticipate employee's negligence); 
see also Hudson v. Palmer, 468 U.S. 517, 
533, 104 S.Ct. 3194, 82 L.Ed.2d 393 (1984) 
(extending Parratt's logic to intentional 
torts). In his Albright concurrence, Justice 
Kennedy argued that in § 1983 malicious 
prosecution cases, a “state actor's random 
and unauthorized deprivation of [Fourteenth 
Amendment due process interests] cannot be 
challenged under 42 U.S.C. § 1983 so long as 
the State provides an adequate post 
deprivation remedy.” [Albright v. Oliver,] 
510 U.S. [266,] at 284, 114 S.Ct. 807 
(Kennedy, J., concurring). As he explained, 
“In the ordinary case where an injury has 
been caused ... by a random and 
unauthorized act that can be remedied by 
state law, there is no basis for intervention 
under § 1983, at least in a suit based on ‘the 
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Due Process Clause of the Fourteenth 
Amendment.’” Id. at 285, 114 S.Ct. 807 
(quoting Parratt, 451 U.S. at 536, 101 S.Ct. 
1908); see also Nieves [v. McSweeney], 241 
F.3d [46], at 53 [(1st Cir. 2001)] (rejecting 
procedural due process claim under § 1983 
for malicious prosecution because state 
provides adequate tort remedy); Newsome v. 
McCabe, 256 F.3d 747, 751 (7th Cir.2001) 
(holding state tort remedy “knocks out any 
constitutional tort of malicious prosecution” 
based on due process). 

 
Becker v. Kroll, 494 F.3d 904, 921 (10th Cir. 2007). 
 

Koopman’s alleged actions of fabricating 
facts to create an illusion of probable cause for the 
search warrant and the arrest warrant are the type 
of unauthorized actions that cannot be anticipated 
and prevented by pre-deprivation remedies. Rather, 
as a practical matter, such actions can be remedied 
only by post-deprivation remedies, such as an 
action for malicious prosecution. Colorado 
recognizes the tort of malicious prosecution. See, 
e.g., Hewitt v. Rice, 154 P.3d 408, 411 (Colo. 2007). 
The elements of this claim under Colorado law are 
(1) the defendant contributed to bringing a prior 
action against the plaintiff; (2) the prior action 
ended in favor of the plaintiff; (3) no probable 
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cause; (4) malice; and (5) damages. Id. This state 
tort remedy is adequate to satisfy the procedural 
due process requirements of the Fourteenth 
Amendment as those requirements apply to Myers’ 
allegations against Koopman. Under Becker, the 
existence of this post-deprivation state tort remedy 
precludes Myers from asserting a malicious 
prosecution claim against Koopman under the 
Fourteenth Amendment. Thus, on Myers’ 
Fourteenth Amendment malicious prosecution 
claim, Koopman is entitled to judgment on the 
pleadings. 
 

C. Collateral Estoppel & Reconsideration 
 

Previously, I concluded that the allegations 
in Myers’ amended complaint [#127] were sufficient 
to state “a viable procedural due process claim 
under the Fourteenth Amendment.” Order 
Concerning Defendants’ Motion To Dismiss [#140] 
filed June 17, 2011, p. 10. Addressing the issues 
raised in the defendants’ motion to dismiss [#128], I 
examined the defendants’ argument that Myers 
had not stated a Fourteenth Amendment malicious 
prosecution claim because all charges against 
Myers were dismissed before Myers was tried on 
those charges. In once sentence, the defendants 
claim that the existence of an adequate state post-
deprivation remedy defeats a Fourteenth 
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Amendment malicious prosecution claim. Motion to 
dismiss [#128], p. 5. I did not address this 
contention in my order [#140]. 
 

The plaintiff argues that collateral estoppel, 
or issue preclusion, applies to my previous 
conclusion that the plaintiff has stated a viable 
Fourteenth Amendment claim.  However, one 
element of collateral estoppel is a final adjudication 
on the merits. Moss v. Kopp, 559 F.3d 1155, 1161 
(10th Cir. 2009). My previous order [#140] does not 
constitute a final adjudication of the merits of 
Myers’ Fourteenth Amendment claim.  Thus, 
collateral estoppel does not bar consideration of the 
issues raised in the defendants’ present motion for 
judgment on the pleadings. 
 

The plaintiff argues also that it is not proper 
to reconsider my previous order [#140] concerning 
the Fourteenth Amendment claim. In that order, I 
did not consider whether the existence of an 
adequate state post-deprivation remedy had an 
effect on Myers’ Fourteenth Amendment claim. In 
that sense, the present order does not constitute a 
reconsideration of my previous order [#140]. 
Second, even if this order does constitute a 
reconsideration, it is appropriate. 
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Grounds warranting a motion to reconsider 
include (1) an intervening change in the 
controlling law, (2) new evidence previously 
unavailable, and (3) the need to correct clear 
error or prevent manifest injustice. Thus, a 
motion for reconsideration is appropriate 
where the court has misapprehended the 
facts, a party’s position, or the controlling 
law. It is not appropriate to revisit issues 
already addressed or advance arguments 
that could have been raised in prior briefing. 

 
Servants of the Paraclete v. Does, 204 F.3d 1005, 
1012 (10th Cir. 2000) (citations omitted). In my 
previous order [#140], I did not consider the 
holdings in Becker, including the holding 
concerning the effect of an adequate state post-
deprivation remedy on a Fourteenth Amendment 
malicious prosecution claim. To that extent, I 
misapprehended the controlling law. Thus, 
reconsideration is appropriate. 
 

V. CONCLUSION & ORDERS 
 

Myers’ initial complaint in this case was filed 
on November 5, 2009, more than two years after 
Myers’ Fourth Amendment claim accrued. Thus, 
Myers’ Fourth Amendment claim is time barred. 
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Colorado recognizes a claim of malicious 
prosecution. Under Becker, the existence of this 
post-deprivation state tort remedy precludes Myers 
from asserting a malicious prosecution claim 
against Koopman under the Fourteenth 
Amendment. Therefore, Koopman is entitled to 
judgment on the pleadings on Myers’ claims under 
the Fourth Amendment and the Fourteenth 
Amendment. 
 

THEREFORE, IT IS ORDERED as follows: 
 

1. That the Defendants’ Motion For 
Judgment on the Pleadings [#169] filed March 8, 
2012, is GRANTED; 
 

2. That under FED. R. CIV. P. 12(c), the 
plaintiff’s claims under the Fourth Amendment and 
the Fourteenth Amendment are DISMISSED; 
 

3. That JUDGMENT SHALL ENTER in 
favor of the defendant Brian Koopman against the 
plaintiff Jeremy C. Myers; 
 

4. That the defendant is AWARDED his 
costs to be taxed by the clerk of the court under 
FED. R. CIV. P. 54(d)(1) and D.C.COLO.LCivR 
54.1; 
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5. That the Defendant’s Motion for 
Summary Judgment [#230] filed September 24, 
2012, and the Defendant’s Motion In Limine [#236] 
filed October 25, 2012, both are DENIED as moot; 
and 
 

6. That the Trial preparation Conference 
set for November 16, 2012, at 3:00 p.m., the final 
pretrial conference set for November 19, 2012, at 
9:30 a.m., and the jury trial set to begin November 
26, 2012, at 8:30 a.m, are VACATED. 
 

Dated November 8, 2012, at Denver, 
Colorado. 
 

BY THE COURT 
 
    s/Bob Blackburn   
    Robert E. Blackburn 
    United States District  
    Judge 
 




