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 i 

QUESTION PRESENTED 

Whether a party, in order to establish a violation 

of the Sixth Amendment right to a public trial, must 

demonstrate that a member of the public who 

actually wished to attend voir dire was prevented 

from doing so? 
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PARTIES TO THE PROCEEDING 

 The petitioner, Eddie A. Salazar, was the 

appellant below; the State of Missouri was the 

respondent below. 
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OPINIONS BELOW 
 

 The opinion of the Missouri Court of Appeals, 

Southern District, affirming the trial court’s 

judgment, was filed on October 2, 2013 and is 

reported at 414 S.W.3d 606 (Mo.App.S.D. 2013).  In 

an unpublished order dated December 26, 2013, the 

Missouri Supreme Court denied petitioner’s 

application for transfer (discretionary review). 

 

JURISDICTION 
 

 The Missouri Court of Appeals, Southern District, 

entered its judgment on October 2, 2013.  The 

jurisdiction of this Court is invoked under 28 U.S.C.  

1257(a). 

 

CONSTITUTIONAL PROVISIONS INVOLVED 
 

Constitution of the United States, Amendment VI: 
 

In all criminal prosecutions, the accused 

shall enjoy the right to a speedy and public 

trial by an impartial jury of the state and 

district wherein the crime shall have been 

committed . . . . 
 
Constitution of the United States, Amendment XIV: 
 

All persons born or naturalized in the United 

States and subject to the jurisdiction thereof 

are citizens of the United States and of the 

state wherein they reside.  No state shall . . . 

deprive any person of life, liberty or property 

without due process of law, nor deny to any 

person within its jurisdiction the equal 

protection of the laws. 
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STATEMENT OF THE CASE 
 

The petitioner, Eddie Salazar, was tried and 

convicted of second degree murder.  Petitioner was 

sentenced to life imprisonment.  The underlying facts 

are as follows: 

 

On the night of February 4, 2010, petitioner killed 

his 8-month-old son, Eddie Salazar, Jr., and disposed 

of his body in the river.   

 

Pretrial, petitioner’s defense counsel announced 

that he was concerned that if the court brought 56 

potential jurors into the courtroom for voir dire, it 

would “take up every bit of the seating in the 

courtroom.” Defense counsel understood that there 

was limited seating in the courtroom, but observed 

that petitioner had a constitutional right to a public 

trial. Defense counsel said that he was “sure there 

will probably be family members of Mr. Salazar, and 

perhaps other people that would like to attend the 

trial.” Defense counsel asked for some accommoda-

tions so that it would be possible to have a public 

presence during the entire trial, including voir dire.  

The trial court responded that the public could 

attend trial, but there would not be room in the court 

room during voir dire and “there is never room in 

here for the voir dire.” The trial court said it did not 

know of any accommodations that could be made and 

therefore denied petitioner’s request. 

 

 On the first day of trial, before the venirepanel 

was brought into the courtroom, defense counsel 

again objected to the exclusion of the public during 

voir dire.  The trial court observed that it had 

summoned 60-63 people and the courtroom normally 

held 43 persons.  To make room for the extra people, 
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the court had taken out chairs in front of the bar and 

put in a bench that accommodated 53-56 people.  The 

trial court said that every seat in the courtroom was 

taken for voir dire, including counsel’s table.  The 

trial court stated that there was no room for anyone 

else in the courtroom and that because of that during 

voir dire anybody else would be excluded from the 

courtroom.  Petitioner’s objection was overruled and 

allowed to be continuing. 

 

The record was silent throughout voir dire as to 

whether there was, in fact, any member of the public 

who wished to or attempted to attend voir dire and 

was turned away.  Defense counsel never made 

reference to anyone inside the courtroom or outside 

the courtroom but inside the courthouse who hoped 

to observe voir dire but was in fact not allowed to do 

so.  

  

On appeal, the Missouri Court of Appeals, 

Southern District, affirmed petitioner’s conviction, 

finding that while the trial court had functionally 

closed the courtroom to the public during voir dire by 

empanelling so many venirepersons that no one else 

could fit inside the courtroom, the petitioner’s right 

to a public trial was not infringed upon where there 

was no evidence that any member of the public or 

press actually attempted to attend voir dire and was 

prohibited from doing so. State v. Salazar, 414 

S.W.3d 606 (Mo.App.S.D. 2013).  While the Court of 

Appeals found that the trial court had failed to 

explore possible ways to accommodate the public 

during voir dire, as required by Presley v. Georgia, 

558 U.S. 209 (2010), the trial court’s error did not 

actually infringe on petitioner’s right to a public trial 

where the record did not demonstrate that any 

member of the public wished to attend voir dire and 
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was not allowed to do so. State v. Salazar, supra, at 

613.  The Court of Appeals found that it would have 

to resort to speculation to determine, as a matter of 

fact, that a member of the public who wanted to 

attend voir dire was prohibited from doing so. Id.  

While the Court of Appeals was “mindful” that there 

was public interest in the case, the record did not 

reflect that there was any member of the public or 

the press who was actually prevented from attending 

voir dire by the trial court’s actions. Id. 

 

Petitioner argued that it was not necessary for 

him to show prejudice as prejudice was presumed.  

Id. at 614.  The Court of Appeals held that its 

understanding of the concept of “presumed prejudice” 

in this context was that the defendant need not 

demonstrate that the presence of the public would 

have altered any outcome in his trial. Id. at 614, 

citing Waller v. Georgia, 467 U.S. 39, 49 n. 9, 104 

S.Ct. 2210 (1984).  The Court of Appeals found that 

it would not be difficult for a defendant to make an 

offer of proof demonstrating that someone was 

actually denied admittance to the courtroom, and 

that requiring such proof would afford the trial court 

the opportunity to reconsider its ruling in the light of 

actual, as opposed to merely hypothetical, 

circumstances. Id. 

 

The Court of Appeals noted that petitioner relied 

on cases from the State of Washington, and that it 

was apparent that the Washington courts had 

developed a five-step review, based on case law, 

construing article I, section 10 and article I, section 

22 of the Washington Constitution, for analyzing the 

propriety of conducting any portion of voir dire 

outside of open court.  Id. at 615, citing State v. Bone-

Club, 906 P.2d 325, 327-328 (1995).  But the 
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Missouri Court of Appeals noted that while the State 

of Washington may require more than that required 

by this Court in Presley v. Georgia, this did not mean 

that Missouri was required to afford its defendants 

additional protection. Id. at 615. 

 

The Missouri Court of Appeals found State v. 

Venable, 986 A.2d 743, 745-46 (2010), to be more 

persuasive.  In that case, the trial court ruled that it 

did not want family members of the defendant or the 

victim to be in the courtroom during voir dire 

because it was going to be crowded and the trial 

court had security concerns. Id.  The New Jersey 

Court of Appeals noted that there was no evidence 

that any family members were at court who desired 

to attend voir dire. Id.  Thus, the New Jersey Court 

of Appeals found the closure of the trial court to be 

“not merely trivial but hypothetical.  We cannot say 

with any assurance that any actual person who 

desired to be present during jury selection was 

excluded.” Id. at 749.   

 

The Missouri Court of Appeals found the 

reasoning in Venable to be persuasive and was 

“unwilling to find that a new trial must be ordered 

when there is no evidence that a member of the 

public actually attempted to attend voir dire and was 

prohibited from doing so.” Id. at 616. 

 

The Missouri Supreme Court denied petitioner’s 

application for transfer (discretionary review). 
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REASONS FOR DENYING THE PETITION 

 

The Missouri Court of Appeals, Southern 

District, has not decided an important federal 

question in a way that conflicts with the 

decision of another state court of last resort or 

a federal court. 

 

Petitioner maintains that there is a 4-3 “split” 

among state supreme courts and the United States 

Court of Appeals on whether establishing a violation 

of the Sixth Amendment right to a public trial 

requires identifying a would-be spectator who was 

excluded from the courtroom.  But this claim of a 

split among state courts of last resorts and the 

United States Court of Appeals is illusory because 

the cases on which Petitioner relies do not conflict 

with each other, nor do they conflict with the 

decision of the Missouri Court of Appeals. 

 

I. The Missouri Court of Appeals opinion 

complies with this Court’s precedents 

regarding the Sixth Amendment right to a 

public trial and is in accord with other state 

courts that have ruled on this issue. 

 

Petitioner maintains that the Missouri Court of 

Appeals, Southern District, decision conflicts with 

this Court’s decisions in Waller v. Georgia, 467 U.S. 

39 (1984), and Presley v. Georgia, 558 U.S. 209 

(2010). 

 

  In Waller v. Georgia, the trial court closed a 

suppression hearing to everyone other than 

witnesses, court personnel, the parties, and the 

lawyers because there was wiretap evidence at issue. 

Id. at 39.  The suppression hearing lasted seven days 
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although less than 2 1/2 hours were devoted to 

playing the evidence that the state wished to protect. 

Id. This Court held that before any part of a trial 

may be closed, the trial court must identify an 

overriding interest that is likely to be prejudiced if 

the proceeding is not closed.  467 U.S. at 48.  Any 

closure must be no broader than that necessary to 

protect the interest. Id.  The trial court must 

consider reasonable alternatives to closing the 

proceeding, and the trial court must make sufficient 

findings to support the closure. Id.  Because the 

closure was overbroad and because the trial court did 

not consider alternatives to closure of the hearing, 

this Court found that the defendant’s Sixth 

Amendment right to a public trial was violated. 

 

In Presley v. Georgia, 558 U.S. 209 (2010), this 

Court held that a defendant’s Sixth Amendment 

right to a public trial could be violated when the trial 

court excluded the public from voir dire.  In Presley, 

the trial court told the defendant’s uncle – the only 

observer in the courtroom – that he could not be in 

the courtroom or even on the floor until after the jury 

was selected.  Id. at 210.  Defense counsel objected to 

the exclusion of the public from the courtroom, but 

the court explained that there “just isn’t space for 

them to sit in the audience.” Id.  When defense 

counsel asked for “some accommodation,” the trial 

court said that the defendant’s uncle could come back 

in after jury selection, but there was “no need” for 

him to be present during jury selection, all of the 

seats would be occupied by jurors, and defendant’s 

uncle could not “sit and intermingle” with members 

of the venire panel.  Id.   

 

This Court determined that the Sixth Amend-

ment right to a public trial extends to the voir dire of 
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prospective jurors.  Id. at 213.  That right may give 

way in certain cases to other rights or interests, such 

as the defendant’s right to a fair trial or the 

government’s interest in inhibiting disclosure of 

sensitive information.  Id.  Before a trial court may 

exclude the public from any stage of a criminal trial, 

1) the party seeking closure must advance an 

overriding interest that is likely to be prejudiced if 

the proceeding is not closed; 2) the closure must be 

no broader than necessary to protect that interest; 3) 

the trial court must consider reasonable alternatives 

to closing the proceeding, and 4) the trial court must 

make findings adequate to support the closure.  Id. 

at 213-214.  The trial court is required to consider 

alternatives to closure even if alternatives are not 

offered by the parties.  Id. at 214.  Thus, in Presley, 

this Court faulted the trial court for not taking every 

reasonable measure to accommodate public 

attendance, such as reserving seats for the public, 

dividing the venirepanel to reduce courtroom 

congestion, or instructing venirepersons not to 

engage or interact with audience members.  Id. at 

215. 

 

But Presley is distinguishable on its facts from 

petitioner’s case because in Presley there was an 

identifiable member of the public – the defendant’s 

uncle -- who wished to attend voir dire and was told 

to leave.  And indeed, in most other cases dealing 

with the right to a public trial, there was an 

identifiable person who was not allowed to attend 

voir dire.  For example, in Com. v. Alebord, 953 

N.E.2d 744 (2011), the defendant’s friend, sister, and 

brother-in-law were prevented from entering the 

courtroom. In Com. v. Cohen, 921 N.E.2d 906 (2010), 

there was a sign on the courtroom door telling people 

not to enter, people had been denied entry into 
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courtroom, and defense counsel asked for, and was 

denied, an evidentiary hearing, but made an offer of 

proof that several of defendant’s friends and 

supporters were denied entry. In State v. Njonge, 255 

P.3d 753 (2011), family members and other people 

were observing when they were excluded from the 

courtroom. In People v. Martin, 949 N.E.2d 491 

(2011), the defendant’s father was put out of the 

courtroom during voir dire.  And in Turner v. State, 

413 S.W.3d 442 (Tex.App.Fort Worth 2012), the 

defendant’s wife, brother, and father-in-law were 

excluded because the courtroom was too crowded.   

 

Similarly, in State v. Venable, 986 A.2d 743 

(N.J.Super. 2010), the defendants claimed that they 

were denied their right to a public trial because the 

victim’s and defendants’ families were excluded from 

the courtroom during voir dire. Id. at 745.  But the 

appellate court found that there was no evidence 

that any specific family members were present in the 

courthouse, desired to attend voir dire, and were 

excluded.  Id. at 748.   

 

Indeed, because there is no 

indication that any members of the 

victim’s or defendants’ families sought 

to attend jury selection[1] . . . the 

claimed denial of the right to a public 

trial in this case is not merely trivial 

but hypothetical  We cannot say with 

any assurance that any actual person 

who desired to be present during jury 

selection was excluded. 

                                              
1
 The appellate court also noted that appellant did not object 

when the trial court ruled that no one would be allowed into the 

courtroom during voir dire.  Id.   
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Id. at 749.  Similarly, although in the present case 

defense counsel objected, there is no evidence in the 

record that any member of the public wished to 

attend voir dire but was excluded.  It cannot be said 

that petitioner was deprived of his right to a public 

trial during voir dire when there was no evidence of 

any member of the public who wished to attend.   

 

Other courts have also held that they could not 

find error absent evidence that an actual person was 

barred from the courtroom.  For example, in State v. 

Williams, 2012 WL 6206843 (Ohio App.9 Dist. 2012), 

Williams complained that his daughter was excluded 

from voir dire.  The record showed that prior to the 

venirepanel being brought into the courtroom, the 

court directed Williams’s daughter to take a seat 

outside the courtroom because the court believed 

that every seat would be taken by the jurors.  Id. at 

*2.  The trial court told the daughter to “go out and 

have a seat, and then we will see.”  Id.  In his brief, 

Williams said that the trial court never allowed his 

daughter back into the courtroom during jury 

selection.  Id.  But the appellate court noted that it 

was “entirely unclear from the record whether 

spectators were actually excluded from the 

courtroom once the prospective jurors arrived.”  Id.  

The appellate court concluded that the evidence in 

the record was “simply inconclusive” as to whether a 

closure had actually occurred and, absent evidence 

that any spectators were actually excluded, the 

appellate court could not determine that a closure 

had, in fact, occurred.  Id.   

 

Similarly, in Farrington v. Virgin Islands, 2011 

WL 3852009 (V.I.), the defendant argued that the 

trial court deprived him of his Sixth Amendment 

right to a public trial when court personnel allegedly 
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refused to allow family members and a friend to 

enter the courtroom during voir dire.  Id. at *3.  To 

support his claim, Farrington provided affidavits 

from his mother and two other people who asserted 

that they tried to come in the courtroom during voir 

dire but were not allowed to.  Id. at *4.  But the 

appellate court held as follows: 

 

[T]here must be adequate facts to 

confirm that the public was excluded 

from the voir dire proceedings. [citation 

omitted].  The requirement that a 

defendant asserting a violation of public 

trial rights must come forward with 

probative evidence is essential to 

protect the justice system from abuse by 

defendant and attorneys making 

meritless and frivolous accusations of 

Sixth Amendment right violations 

without providing sufficient evidence 

that such violations actually occurred. 

[citation omitted].   

 

Id. at *7.  The appellate court found that 

unsupported affidavits from persons alleging court-

room closure were insufficient to support a finding 

that the courtroom was, in fact, closed.  Id.  The 

Court found that to hold otherwise would allow a 

defendant to wait until the conclusion of trial to 

allege that he was denied his Sixth Amendment 

right to a public trial without providing an adequate 

factual basis.  Id.   

 

In a later appeal from the same case, Virgin 

Islands v. Farrington, 2010 WL 7371950 (V.I.Super. 

2010), the defendant requested a new trial on the 

basis that his mother was allegedly prevented from 
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entering the courtroom during voir dire.  Id. at *1.  

But the defendant provided no evidence, other than 

the unsupported allegations of his motion, indicating 

that his mother was, in fact, excluded from entering 

the courtroom.  Id. Thus, the appellate court found it 

was unable to determine whether the defendant’s 

right to a public trial was violated.  Id.   

 

In State v Barkmeyer, 949 A.2D 984 (R.I. 2008), 

cert. denied 555 U.S. 1071 (2008), the Rhode Island 

Supreme Court found no denial of the defendant’s 

right to a public trial where there was “no showing 

that anyone, whether court personnel or the 

citizenry, was, in fact, excluded from this portion of 

the trial.” Id.  The court found that “[a]bsent a 

showing that a member of the public was prevented 

from attending the trial,” it could not find that the 

defendant’s Sixth Amendment rights were violated. 

Id. at 1003.   

 

In petitioner’s case, the only reference in the 

record to possible attendees at the trial was defense 

counsel’s comment at a pretrial hearing a week 

before trial that defense counsel was “sure there will 

probably be family members of Mr. Salazar, and 

perhaps other people that would like to attend the 

trial.” This was supposition on the part of defense 

counsel.  On the actual day of trial, defense counsel 

made no reference to anyone inside the courtroom or 

inside the courthouse who hoped to observe voir dire 

but was not allowed to do so.  Absent some showing 

that an identifiable person was, in fact, excluded 

from the courtroom, any claim of denial of 

petitioner’s right to a public trial was hypothetical, 

at best.  And because petitioner’s claim is merely 

hypothetical, not actual, it does not conflict with this 
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Court’s ruling in Presley or Waller because petitioner 

was not, in fact, denied his right to a public trial. 

 

Petitioner, however, suggests that “[c]onspicuous-

ly absent” from Waller and Presley is a requirement 

that the defendant identify a particular member of 

the public who had been excluded.  But in Presley, 

the record reflected who had been excluded.  And the 

fact that no one raised the issue of who had been 

excluded in Waller means only that – that the issue 

was never raised.  It does not establish Waller as 

authoritative precedent that a public trial violation 

will be found even where the public has made no 

attempt to attend.   

 

Thus, since neither Presley nor Waller hold that a 

violation of the right to public trial will be found 

where there is no showing that there was a member 

of the public who wished to attend, it cannot be said 

that the Missouri Court of Appeals’s opinion conflicts 

with either case.   

 

II. The so-called “split” among state supreme 

courts and federal courts of appeals is illusory 

and merely reflects some jurisdictions’ deci-

sions to give protection beyond that required 

by the United States Constitution. 

 

Petitioner’s claim of a “split” between the 

jurisdictions is illusory.  Petitioner cites to three 

opinions which he contends are similar to the 

Missouri Court of Appeals’s opinion, but only one of 

those cases is similar; the other two are 

distinguishable.  As for the four cases that 

purportedly conflict with the Missouri Court of 

Appeals’s opinion, these cases do not establish that a 

defendant need not identify someone who had in fact 
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been excluded from the courtroom in order to show a 

violation of the Sixth Amendment right to a public 

trial.  Thus, no true “split” exists. 

 

A.  Cases that allegedly found no denial of the 

right to public trial absent identification of a 

would-be spectator. 

 

To begin, petitioner cites three cases which he 

asserts require identifying a would-be spectator who 

was excluded from the courtroom in order to find a 

violation of the right to a public trial.  But only one of 

these cases can be read to have such a requirement.   

 

In State v. Barkmeyer, 949 A.2d 984 (R.I. 2008), 

the trial court did not order a complete closure, but 

only a partial closure of the courtroom during the 

testimony of the child victim. Id. at 1001.  The 

defendant, at the trial court’s prompting, “mouthed a 

barebones objection” but failed to state a legal basis 

for the objection. Id. at 1002. Fatal to the defendant’s 

challenge was the lack of showing that anyone was, 

in fact, excluded from the victim’s testimony during 

the trial. Id. 

 

In Commonwealth v. Williams, 401 N.E.2d 376 

(Mass. 1980), the case was remanded for a 

determination of whether the defendant had waived 

his right to a public trial and to what extent his trial 

was closed to the public, inasmuch as relatives of the 

defendant were still to be permitted in the courtroom 

during the child victim’s testimony. Id. at 377-378. 

 

In State v. Brown, 815 N.W.2d 609, 616 (Minn. 

2012), the trial court locked the courtroom during 

instructions.  But the courtroom was never cleared of 

spectators, and the judge told the people in the 
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courtroom that they were welcome to stay. Id. at 617-

618  Thus, the trial remained open to the public and 

press already in the courtroom, and the trial court 

never ordered the removal of any member of the 

public, the press, or defendant’s family. Id. at 618. 

This was the basis for the Minnesota Supreme 

Court’s ruling that there was no Sixth Amendment 

violation, not, as petitioner suggests, the footnote 

that referenced that the record did not provide 

factual support for the defendant’s claim that any 

particular person was denied entrance to the 

courtroom during instructions. 

 

Thus, of the cases upon which petitioner relies to 

claim a “split” – only the Rhode Island Supreme 

Court appears to have determined the case based on 

the fact that there was no basis in the record that 

any particular person was, in fact, kept from 

attending a portion of trial. 

 

B.  Cases which found a denial of the right to 

public trial despite lack of identification of a 

spectator.   

 

As for the four cases that purportedly form the 

other side of the “split,” these cases do not establish 

that a defendant need not identify someone who had 

in fact been excluded from the courtroom in order to 

show a violation of the Sixth Amendment right to a 

public trial.   

 

In Lilly v. State, 365 S.W.3d 321, 331 

(Tex.Crim.App. 2012), the Texas Court of Criminal 

Appeals did not require that the defendant prove 

that anyone was “dissuaded from attempting” to 

attend Lilly’s prison trial or that anyone was actually 

prohibited from attending the trial.  But this was 
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under the unique circumstances of Lilly’s trial, which 

took place in the chapel courthouse at prison; indeed, 

the Texas Court of Criminal Appeals went to great 

lengths to set out the difficulties one would 

encounter in attending a prison trial before 

concluding “under the facts of this case,” that Lilly 

had met his burden of showing that his prison trial 

was essentially closed to the public. Id. at 331-332.  

The case should not be read as holding that it would 

never be required to show that someone had been 

excluded. 

 

In State v. Brightman, 122 P.3d 150 (Wash. 

2005), the Washington Supreme Court held that the 

burden was on the state to prove that the trial 

court’s order of closure was not carried out; the 

burden was not on the defense to prove that a 

particular person was excluded from the court room.  

According to the Washington Supreme Court, 

because it is mandatory upon the trial court to issue 

a narrowly crafted order when closure of the trial 

court is necessitated, this creates a “strong 

presumption that the order was carried out in 

accordance with its drafting.” In re Orange, 100 P.3d 

291 (Wash. 2004).   

 

But this mandate originated in the Washington 

Supreme Court’s ruling in State v. Bone-Club, 906 

P.2d 325 (Wash. 1995).  Bone-Club was a matter of 

first impression regarding a trial court’s 

responsibility to protect a defendant’s right to a 

public trial under article I, section 22 of the 

Washington Constitution.  Bone-Club and its 

progeny are clearly based on interpretation of the 

Washington Constitution.  It is within the discretion 

of the state courts to afford greater constitutional 
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protection than that provided by other states or by 

the federal courts themselves. 

 

In Peterson v. Williams, 85 F.3d 39 (2nd Cir. 

1996), the state requested that the courtroom be 

closed because its final witness was an undercover 

officer; the request was granted. Id. at 41.  

Subsequently, the defendant took the stand in his 

defense.  Id.  Before summation defense counsel 

moved for a mistrial, noting that the courtroom was 

only then being unsealed. Id.  The trial court noted 

that it had mistakenly failed to reopen the trial court 

after the state’s witness had concluded testifying. Id.  

This was not brought to the court’s attention until 

after the defendant had testified; the defendant’s 

testimony was 15-20 minutes in length. Id. Court 

officers, upon hearing someone at the door, opened 

the door for those who sought entry into the court. 

Id.  These individuals had been asked to leave during 

the testimony of the undercover agent Id.  The 

Second Circuit found that the closure was too trivial 

to amount to a violation of the Sixth Amendment 

where the closure was short, the witness’s testimony 

was reiterated in summation, and the closure was 

inadvertent. Id. at 42.   

 

The holding in Peterson is not in conflict with the 

other cases cited by petitioner.  Petitioner tries to 

create a conflict by pointing to a footnote, wherein 

the court rejected the state’s argument that if 

members of the public had knocked on the courtroom 

doors, they would have been admitted into the 

courtroom. Id. at 42, n. 7.  But this footnote is dicta, 

not the holding in the case, and thus cannot be used 

to create a “split” between jurisdictions. 
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Finally, in U.S. ex rel. Bennett v. Rundle, 419 F.2d 

599 (3rd Cir. 1969), everyone except the defendant, 

the attorneys, the witnesses, and court officials were 

excluded from the trial court during the Jackson v. 

Denno hearing on defendant’s motion to suppress his 

confession. Id. at 603.  The United States Court of 

Appeals for the Third Circuit found that the 

defendant’s right to a public trial was violated by 

exclusion of the public in general where it would 

have been sufficient to remove the jury from the 

courtroom for purposes of the hearing.  Id. at 607.   

The Court noted that the record did not show 

whether any spectators in the courtroom were in fact 

removed because of the exclusionary order, nor did 

the record reveal whether anyone sought admittance 

to the courtroom after the exclusionary order was 

made. Id. at 608.   

 

A more recent case from that same Court, 

however, demonstrates that whether members of the 

public attempted to attend trial is a relevant 

consideration in determining whether a defendant’s 

Sixth Amendment right to a public trial was 

violated.  United States v. Patton, 502 Fed.Appx. 139 

(3rd Cir. 2012).  In Patton, a venirepanel of sixty 

persons was brought into the courtroom. Id. at 140.  

Neither of the two defendants objected to anything 

that transpired during voir dire.  Id.  After their 

conviction, however, the two defendants claimed that 

the courtroom had been closed to their families and 

the general public during voir dire. Id. at 140.  In his 

habeas petition, Patton asserted that he noticed 

several members of his family in the hallway outside 

the courtroom on the morning of jury selection. Id.  

Patton claimed that the judge told the marshals to 

close the courtroom doors until voir dire and jury 

empanelment was completed. Id. Patton said he was 
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told that the judge closed the courtroom because it 

was too small to fit all of the jurors and the public at 

the same time. Id. Patton said that the courtroom 

remained closed to the public even when seats 

became available. Id. at 141.  Patton’s codefendant, 

Lee, made similar assertions in his petition.  Id. Both 

defendants provided affidavits from family members 

claiming that they were denied entry into the 

courtroom by U.S. Marshals. Id. No family member, 

however, identified the time they were allegedly 

denied access or whether they attempted to enter 

more than once. Id. 

 

The Third Circuit recognized that the Sixth 

Amendment right to a public trial is not absolute; the 

right is only infringed when a courtroom closure 

jeopardizes or subverts the following values: 1) 

ensuring a fair trial; 2) reminding the government 

and judge of their responsibility to the accused and 

the importance of their functions; 3) encouraging 

witnesses to come forward; and 4) discouraging 

perjury. Id. at 141-142.  Where these values are not 

undermined, the closing is considered trivial. Id.   

 

The Court found the closure in Patton to be 

trivial, noting specifically that whether there had 

been attempts to enter by the defendants’ family 

members was unclear from the record. Id. at 142.  

The defendants’ assertions were “amorphous” and 

they had not “presented hard facts beyond a denial of 

admission at the commencement of the proceedings.  

The remaining averments are vague and do not 

describe times or additional attempts by family 

members to enter the courtroom.” Id. The Third 

Circuit noted that the affidavits spoke of closure only 

at the outset when the courtroom was crowded:  “If 

appellant had wished to present further specific facts 
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to the court, they should have been more precise in 

their statements.” Id. The Third Circuit found no 

violation of the defendants’ Sixth Amendment rights.  

Id.   

 

Thus, petitioner’s assertion that the United 

States Court of Appeals for the Third Circuit has 

“long held” that a new trial is required where the 

record does not reveal whether any persons sought 

admittance to the courtroom is not well-taken, given 

that the Third Circuit, in more recent cases, has 

relied on whether there was a showing that someone 

had been kept out of the courtroom.  Moreover, if 

closure can be found trivial even where, as in Patton, 

there were identifiable persons kept out of the 

courtroom, it cannot be said that an alleged closure 

took place where no identifiable persons were kept 

out.  

 

III. Petitioner’s other concerns do not impli-

cate matters of constitutional import. 

 

Petitioner raises other concerns to argue why the 

decision of the Missouri Court of Appeals is allegedly 

wrong, but these concerns do not raise questions of 

constitutional import.   

 

Petitioner’s assertion that “there is simply no way 

defense counsel can know whether anyone sought 

admittance to the courtroom,” (Pet. 13) is not well 

taken.  Indeed, the vast majority of closure cases 

involve cases where an identified person was kept 

out of the courtroom. See Com. v. Alebord, 953 

N.E.2d 744 (2011), (the defendant’s friend, sister, 

and brother-in-law were prevented from entering the 

courtroom); Com. v. Cohen, 921 N.E.2d 906 (2010) 

(an offer of proof showed that several of defendant’s 
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friends and supporters were denied entry); State v. 

Njonge, 255 P.3d 753 (2011), (family members and 

other people were observing when they were 

excluded from the courtroom); In re Closure of Jury 

Voir Dire, 516 N.W.2d 514 (1994), (a newspaper 

reporter sought to gain entrance to the court room); 

People v. Martin, 949 N.E.2d 491 (2011), (defendant’s 

father was put out of the courtroom during voir dire); 

Turner v. State, 413 S.W.3d 442 (Tex.App.Fort Worth 

2012), (defendant’s wife, brother, and father-in-law 

were excluded); In re Orange, 100 P.3d 291 (Wash., 

2004), (both the defendant’s and the victim’s families 

were excluded from voir dire).  It is not impossible for 

defense counsel to know whether defendant’s family 

or friends wish to attend the trial. 

 

Petitioner also maintains that it is not necessary 

to prove that there was a would-be spectator at trial 

because it is the openness of a trial, not merely the 

presence of spectators, that the Sixth Amendment 

protects (Pet. 16).  The purpose of public trial is to 

ensure that the judge carries out his or her duties 

responsibly, to encourage a witness to come forward, 

and to discourage perjury. Waller v. Georgia, 467 

U.S. at 46.  And whether or not there are members of 

the public who are, in fact, excluded is relevant to 

the question of whether or not those purposes are 

met or not.  But this is not a case where the Sixth 

Amendment was frustrated, especially where, as 

here, the court room was only closed during voir dire, 

not during any of the evidentiary portions of the 

trial, and where the court room was only closed 

because of the large number of persons in the 

courtroom for voir dire.   

 

Finally, petitioner suggests that the rule 

established by the Missouri Court of Appeals “is 
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unworkable in a practical sense.” (Pet. 17)  But it is 

readily apparent from the cases cited above that 

most public trial cases involve situations where it is 

easy to identify someone who has been excluded:  

prior spectators are cleared from the courtroom; the 

defendant has friends or family members who wish 

to attend or who are in attendance in the courthouse; 

court personnel are privy to whether someone has 

tried to enter the courtroom, to name but a few. 
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CONCLUSION 
 

 The Court should deny the petition for a writ of 

certiorari. 
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