
 
 

 
 

No. 13-1166 

 

In the 
Supreme Court of the United States 

_________________________ 
 

EDDIE A. SALAZAR, 
        Petitioner, 

V. 

STATE OF MISSOURI, 
        Respondent. 

_________________________ 
 

On Petition for a Writ of Certiorari  
to the Missouri Court of Appeals  

_________________________ 
 

REPLY BRIEF FOR PETITIONER 
_________________________ 

 

FRED A. ROWLEY, JR.   STUART BANNER 
KENNETH M. TRUJILLO-     Counsel of Record 
  JAMISON     UCLA Supreme Court Clinic 
ROBERT W. GRAY, JR.   UCLA School of Law 
Munger, Tolles & Olson LLP 405 Hilgard Ave. 
355 S. Grand Ave., 35th floor Los Angeles, CA 90095 
Los Angeles, CA 90071  (310) 206-8506 
       banner@law.ucla.edu  
CRAIG A. JOHNSTON 
Office of the State Public Defender 
1000 W. Nifong 
Building 7, Suite 100 
Columbia, MO 65203            

         

 



 
 
 
 
 
 
1 
 

 

 
 

REPLY BRIEF FOR PETITIONER 
 

Two very different versions of the Sixth Amend-
ment right to a public trial are flourishing in the 
lower courts. 

Under the strong version, the Sixth Amendment 
protects the right to a public trial—a trial that is 
open to the public. The right is violated when the 
courtroom doors are barred without an “overriding 
interest” that justifies the closure. Waller v. Georgia, 
467 U.S. 39, 48 (1984). It does not matter whether 
the defendant can also show that a member of the 
public tried to enter the courtroom unsuccessfully. 
This is the law in Texas, Washington, and the Sec-
ond and Third Circuits. Lilly v. State, 365 S.W.3d 
321, 331 (Tex. Ct. Crim. App. 2012) (“the focus is not 
on whether the defendant can show that someone 
was actually excluded”); State v. Brightman, 122 
P.3d 150, 156 (Wash. 2005) (the defendant “is not 
required to prove that the trial court’s [closure] order 
has been carried out”); Peterson v. Williams, 85 F.3d 
39, 44 n.7 (2d Cir. 1996) (“The fact that no one 
knocked is of no significance. Spectators do not have 
the burden of banging on closed courtroom doors 
during trial.”), cert. denied, 519 U.S. 878 (1996); 
United States ex rel. Bennett v. Rundle, 419 F.2d 599, 
608 (3d Cir. 1969) (en banc) (closure order violates 
right to a public trial despite the fact that “[t]he rec-
ord does not show whether any spectators in the 
courtroom were in fact removed from it [or] whether 



 
 
 
 
 
 
2 
 

 
any persons sought admittance to the courtroom af-
ter the exclusionary order was made”).1 

Under the weak version, the Sixth Amendment 
protects the right to a trial attended by spectators. 
The right is not violated when the courtroom doors 
are barred, even if the doors are locked with no justi-
fication whatsoever. The right is violated only when 
a spectator is denied entry. This is the law in Rhode 
Island, Massachusetts, Minnesota, and Missouri. 
State v. Barkmeyer, 949 A.2d 984, 1003 (R.I. 2008) 
(“Absent a showing that a member of the public was 
prevented from attending the trial, we are unable to 
conclude that defendant’s Sixth Amendment right 
was violated.”), cert. denied, 555 U.S. 1071 (2008); 
Commonwealth v. Williams, 401 N.E.2d 376, 378 
(Mass. 1980) (“The burden is clearly on the defend-
ant to demonstrate that the public was excluded 
from his trial.”); State v. Brown, 815 N.W.2d 609, 
618 n.5 (Minn. 2012) (finding closure too trivial to 
warrant reversal where “nothing in the trial court or 
post-conviction court record provides factual support 
for any claim that any particular person was denied 
entrance”), cert. denied, 133 S. Ct. 796 (2012); Pet. 
App. 16a-17a (“we are unwilling to find that a new 
trial must be ordered when there is no evidence that 
a member of the public actually attempted to attend 
voir dire and was prohibited from doing so”). 

                                                 
1 Missouri errs in asserting, Br. in Opp. 18-20, that the Third Circuit has 
changed its view. In United States v. Patton, 502 F. Appx. 139 (3d Cir. 
2012), the court found insufficient evidence that the courtroom was even 
closed at all. Patton is in any event a non-precedential opinion. 
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In mischaracterizing this conflict as “illusory,” 

Br. in Opp. 13, Missouri highlights minor factual dif-
ferences among the cases, Br. in Opp. 14-18, but 
these differences are unrelated to the existence of 
the conflict. For example, Lilly, the Texas case, in-
deed involved a trial inside a prison, Br. in Opp. 15-
16, but the holding of the Texas Court of Criminal 
Appeals—that a defendant need not show that a 
spectator was actually excluded—applies to all tri-
als, regardless of their location. Lilly, 365 S.W.3d at 
331. In Brightman, the Washington Supreme Court 
did refer to its own precedent interpreting the state 
constitution, Br. in Opp. 16-17, but the court also 
explained that the state constitution’s right to a pub-
lic trial is identical to the public trial right in the 
Sixth Amendment. Brightman, 122 P.3d at 155 n.5. 
The Second Circuit’s rejection of the weak version is 
indeed located in a footnote, Br. in Opp. 17, but it is 
nevertheless part of the holding of Peterson. In Pe-
terson the government specifically argued for the 
weak version of the right to a public trial, and the 
Second Circuit rejected that approach. Peterson, 85 
F.3d at 44 n.7.  

The conflict is a real one, as Justice Meyer of the 
Minnesota Supreme Court noted in dissent. Brown, 
815 N.W.2d at 627 (Meyer, J., dissenting) (“as the 
Texas Court of Criminal Appeals recently held in 
finding a public trial violation, the focus on actual 
exclusion asks the wrong question”) (citing Lilly, 365 
S.W.3d at 331).  

The conflict stems from two sharply divergent 
understandings of the purpose of the Sixth Amend-
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ment right to a public trial. In Missouri and the oth-
er weak version states, the Sixth Amendment is for 
the benefit of the spectators. If no spectators have 
been excluded, no harm has been done. In the strong 
version jurisdictions, by contrast, the Sixth Amend-
ment protects the integrity of judicial proceedings. 
The unjustified closure of the courtroom is itself the 
harm. 

The strong version is more consistent with the 
constitutional text, which mandates a public trial, 
not an attended trial. The strong version is also more 
consistent with this Court’s precedent. In Waller v. 
Georgia, 467 U.S. 39 (1984), and Presley v. Georgia, 
558 U.S. 209 (2010), the Court’s entire analysis con-
cerned whether closure was justified. The Court 
placed no weight on whether any members of the 
public tried to enter the courtroom after it was 
closed. As the Court has made clear, the purpose of 
the right to a public trial is to protect the integrity of 
judicial proceedings. Public trials are not for the 
benefit of spectators. Rather, “[t]he value of open-
ness lies in the fact that people not actually attend-
ing trials can have confidence that standards of fair-
ness are being observed.” Press-Enterprise Co. v. Su-
perior Court, 464 U.S. 501, 508 (1984). 

Much of Missouri’s Brief in Opposition is devoted 
to demonstrating three propositions that are beside 
the point. 

The first proposition is that there are many cas-
es in which courts are not forced to choose between 
the strong version and the weak version of the right 
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to a public trial, because the courtroom closure ex-
cludes identifiable individuals. Br. in Opp. 8-9. This 
is no doubt true, but it has no bearing on which of 
the two versions is correct. 

The second proposition is that courts in New 
Jersey, Ohio, and the Virgin Islands have also 
adopted the weak version of the right to a public tri-
al. Br. in Opp. 9-12. This is true of New Jersey, alt-
hough perhaps not Ohio or the Virgin Islands, but it 
really makes no difference. To the extent it is true, it 
provides all the more reason for this Court to grant 
certiorari. 

The third proposition is that there are some cas-
es in which defense counsel will be aware that the 
defendant’s family or friends wish to attend the trial. 
Br. in Opp. 20-21. Indeed there are, but there are al-
so cases in which spectators unknown to defense 
counsel arrive after the courtroom doors are barred, 
and there are also cases in which potential specta-
tors have heard the courtroom is closed and so do not 
even go to the courthouse. In these cases, the weak 
version of the right to a public trial would render the 
right meaningless, because defense counsel would 
not know that any spectators were denied entry. 
Barkmeyer, 949 A.2d at 1013 (Flaherty, J., dissent-
ing). 

This case presents a stark choice between two 
understandings of the Sixth Amendment right to a 
public trial. Is it violated when the courtroom is 
closed without sufficient justification? Or is it violat-
ed only when a would-be spectator is turned away? 
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One of these versions must be wrong, but both will 
continue to proliferate until this Court intervenes.  

 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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