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THE BRIEF IN OPPOSITION DOES NOT 

UNDERMINE REASONS FOR GRANTING THE WRIT 
 
 Respondent Ernst & Young LLP (“Ernst & Young” 
or “Respondent”) seeks to convince this Court that the 
first question presented is not worthy of certiorari.  
Respondent acknowledges the split of authority as to 
whether prejudice is required to be shown to find waiver 
of a right to demand arbitration, but argues that the 
split is not really “meaningful” and a ruling by this 
Court on that subject would not change the result in this 
case or in other cases.   Opp. at 12-16.   
 
 This Court ruled in February 2011 that the first 
question is worthy of certiorari.  See, Stok & Assocs., 
P.A. v. Citibank, N.A., 131 S. Ct. 1556, 179 L. Ed. 2d 299 
(2011)(“Stok”).  Nothing in the Circuit law in the period 
since Stock calls into question the correctness of that 
decision.  Instead, the post-Stok cases make the need for 
resolution of the split more urgent.   
 
 Zuckerman Spaeder, LLP v. Auffenberg, 646 F.3d 
919 (D.C. Cir. 2011), decided a week after the grant of 
certiorari in Stok, alerted the bar in that Circuit “that 
failure to invoke arbitration at the first available 
opportunity will presumptively extinguish a client's 
ability later to opt for arbitration.”  Id. at 924.  In that 
Circuit, prejudice is presumptively not only unnecessary, 
but irrelevant.  Kawasaki Heavy Indus. v. Bombardier 
Rec. Prods., 660 F.3d 988 (7th Cir. Ill. 2011), decided in 
October of 2011, re-iterated the Seventh’s Circuit rule 
that prejudice may be relevant to the waiver 
determination, but it is not required.  Participation in 
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litigation is considered, but the key focus of analysis of 
that conduct is not prejudice, as Respondent claims to be 
the universal approach, Opp. at 10, but “whether a party 
manifested an intent to proceed with litigation…”  Id. at 
995.   
 
 Other Circuit rulings since Stok, including the 
decision below, point in the opposite direction, further 
supporting the need for this Court to address the issue.  
The Ninth Circuit decision below effectively makes 
“prejudice,” (in a uniquely narrow sense) the sine qua 
non for a finding of waiver.  See, Pet. at 15-16; Richards 
v. Ernst & Young, LLP, 744 F.3d 1072, 1074-75 (9th Cir. 
Cal. 2013) (“Richards”), App. at 6a-7a.   The Ninth 
Circuit did not even mention the District Court’s 
findings (upheld by a second District Judge who denied 
re-argument) regarding Respondent’s intentional choice 
to proceed with litigation rather than arbitration.  See 
Petition at 13-14; Ho v. Ernst & Young, LLP, 2011 U.S. 
Dist. LEXIS 106658, at 11-15 (N.D. Cal. Sept. 20, 2011), 
App. at 23a-26a;  see also, Tech. in P’ship v. Rudin, 538 
F. App’x 38, 39 (2d Cir. 2013)(“The key to a waiver 
analysis is prejudice”); In re Pharm. Benefit Managers 
Antitrust Litig., 700 F.3d 109, 117-18 (3d Cir. 
2012)(prejudice is “the touchstone for determining . . . 
waiver”).   
 
 The competing views of the law regarding the role 
of a finding of prejudice in the analysis of waiver are not 
“meaningfully” the same, as Respondent argues, Opp. at 
12-16, but dramatically different.  Respondent argues 
that given the “totality of circumstances” analysis, the 
rule on “prejudice” does not really matter.   Id.  To the 
contrary, application of the rules established by the 
Seventh or District of Columbia Circuits could often lead 



3 
 

to a different result than the result reached by applying 
the “prejudice required” rule, and surely would have led 
to a different result than the one reached by the Ninth 
Circuit in this case. 
 
 While it is hard to imagine this Court ruling on 
Question No. 1, whether prejudice is required to be 
show,  without addressing what constitutes prejudice, as 
framed by Question 2, the Circuits are split on the issue 
of what constitutes prejudice, and in ways that cannot be 
accounted for by the factual nature of the waiver 
inquiry, as Respondent suggests.  Id.     That Circuit 
split provides independent support for the grant of 
certiorari on Question 2.   
 
 The Ninth Circuit decision below concluded that 
any expense or delay incurred by a Plaintiff is “self-
inflicted” as a result of her choice to commence a 
litigation rather than to proceed with arbitration.  See 
Petition at 6, 22; Richards, at 1074-75, App. at 6a-7a.   
Other Circuits in recent decisions, as well as previously, 
have held that the delay and expense incurred by a 
Plaintiff may constitute prejudice. See, Pet. at 23; see, 
also, e.g., Garcia v. Wachovia Corp., 699 F.3d 1273, 1277 
(11th Cir. 2012) (prejudice may be found based on delay 
and expense to plaintiff ); Johnson Assocs. Corp. v. HL 
Operating Corp., 680 F.3d 713, 720 (6th Cir. 
2012)(same).  That Circuit split alone merits certiorari 
on the second question.   
 
 Moreover, the Ninth Circuit decision below 
concluded that where a party first seeks to compel 
arbitration after previously filing a summary judgment 
motion seeking resolution of the dispute on the merits, 
that does not constitute prejudice to the party opposing 
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arbitration unless the proponent of arbitration had 
prevailed on issues that are prejudicial to the plaintiff’s 
position.  See Pet.  at 18-21;  Richards, at 1075 , App. at 
7a.   
 
 All other Circuits to have addressed the issue 
have found to the contrary that submitting the dispute 
for resolution on the merits in court is, as the Second 
Circuit has termed it “substantive prejudice.” Tech. in 
P'ship v. Rudin, 538 Fed. at 39;  see, Pet. at 18-19, n. 11 
(collecting cases).   
 
 The rule in the all Circuits other than the Ninth is 
unsurprising.  As Respondent itself concedes, a “shared 
goal” of all Courts of Appeals it “preventing a defendant 
from getting ‘second bite at the very questions presented 
to the court for disposition’”.  Opp. at 16 (citation 
omitted).  That goal is “shared” by all courts, that is, 
except the Ninth Circuit in Richards1 whose decision 
conflicts with that sensible “shared goal.” The need for 

                                      
1 In Gutierrez v. Wells Fargo Bank, 704 F.3d 712 (9th Cir. 2012), 
decided by a different panel of the Ninth Circuit just months before 
the oral argument in Richards, the Ninth Circuit addressed a 
motion to compel arbitration first made after trial while the verdict 
was on appeal.  That panel denied the motion on the ground that to 
compel arbitration post-trial would give the defendant a “second 
bite” at the issues in the case, and would allow defendants to use 
the existence of an arbitration clause improperly  “as a strategy to 
manipulate the legal process.”  Id. at 720-21.  Petitioner filed her 
Petition for panel rehearing or rehearing en banc based in part on 
the inconsistency between decision in Richards and prior panel’s 
decision in Gutierrez.  That Petition was denied.  App. 10a-11a. 
Respondent’s citation of Guitierrez   as evidence of the Ninth’s 
general acceptance of the broader “shared goal,” of avoiding a 
“second bite” at the same issues, Opp. at 16, overlooks the 
narrowing of Gutierrez  by the opinion in Richards. 
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resolution of that Circuit split further supports the grant 
of certiorari on Question No. 2. 
 
 Respondent is correct that there is no Circuit split 
as to Question No. 3.  All Circuits accept the proposition 
that federal common law governs the waiver 
determination. Yet the absence of a split does not mean 
that the Court should not address the issue.   
 
 In ruling on whether prejudice is required to be 
shown, the Court will almost certainly address the 
source of the law governing that decision.  Petitioner 
presented that issue as a Question Presented to 
highlight for the Court a significant issue which has 
been given insufficient analytical attention in the 
Circuits.  The issue is encompassed by the grant of 
certiorari on Question 1.  Question 3 also merits 
resolution under the Court’s inherent supervisory 
powers over Federal Courts. 
 

1. The Split Between the Circuits is More Than 
Adequate to Support the Granting of Certiorari on 
Questions 1 and 2. 

 
 Respondent seeks to limit the scope of the split in 
the Circuits by arguing that some of the Circuit 
decisions cited by Petitioner as holding the view that 
proof of prejudice is not required, do not stand for that 
proposition.  Opp. at 12-14.    
 
 It is true that identifying on which side of the split 
an individual Circuit falls can be subject to argument in 
several Circuits.  There are some Circuits where 
definition of “prejudice” in effect eliminates the prejudice 
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requirement.2  There are other Circuits where prejudice 
is “required,” but so minimized that it is hard to say on 
which side of the split that Circuit resides, or whether 
that Circuit essentially straddles the middle ground.3  
 
 Far from providing a reason for denying the writ, 
the lack of clarity in some of the Circuits provides a 
powerful argument in favor  of a ruling by this Court.  
 
 Further, there is little question that the Circuits 
are “meaningfully” split and the Circuits themselves 
recognize that fact even if Respondent does not.  See, 
e.g., Stok, Kawasaki Heavy Indus. v. Bombardier Rec. 
Prods., 660 F.3d at 994. (“Some circuits require a 
showing that the non-waiving party was prejudiced … 
we do not…”).    
 

                                      
2 For example, in the Fifth Circuit, MC Asset Recovery LLC v. 
Castex Energy, Inc. (In re Mirant Corp.), 613 F.3d 584 (5th Cir. 
2010), is cited by Respondent at page 13 of its brief for the 
proposition that “[w]aiver will be found when the party seeking 
arbitration substantially invokes the judicial process to the 
detriment or prejudice of the other party.”  See, id. at 588.  
(emphasis supplied).  Yet Fifth Circuit precedent, exemplified by 
Price v. Drexel Burnham Lambert, Inc., 791 F.2d 1156 (5th Cir. 
1986) (quotations omitted), cited by respondent at page 10 of its 
brief, holds that “[s]ubstantially invoking the litigation machinery 
[instead of arbitration] qualifies as the kind of prejudice . . . that is 
the essence of waiver.”  Id. at 1158 (quotations omitted). 
 
3 See, Tyco Int’l (U.S.) Ltd. v. Swartz (In re Tyco Int’l Ltd. Sec. 
Litig.), 422 F.3d 41, 46 (1st Cir. 2005)(where intentional delay 
found, “modicum” of prejudice required); Hooper v. Advance Am., 
589 F.3d 917, 924 (8th Cir. 2009)(prejudice required, but “threshold 
. . . is not onerous”). 
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 There is also no question that the split is 
sufficiently meaningful and “deep” to justify certiorari.  
See, e.g., Stok; see, also, Rodriquez v. United States, 395 
U.S. 327, 329 (1969) (Ninth Circuit rule requiring pre-
appeal identification of the issues on appeal, and a 
showing of prejudice prior to allowing a post-conviction 
appeal, conflicted with the decisions in Fifth, Sixth, 
Seventh, Eighth, and District of Columbia Circuits 
which did not require the applicant to identify issues on 
appeal and the First and possibly Tenth Circuits which 
took an intermediate position on the need for showing 
prejudice).  
 

2. Respondent Has No Adequate Alternative Ground 
For Affirmance, and Certiorari Should Still Be 
Granted Even If It Did. 

 
 Respondent argues that there was an adequate 
alternative ground for affirmance below, Opp. at 25-27, 
but even were that true, and it is not4, that argument 

                                      
4 Under the Ninth Circuit rule in Fisher v. A.G. Becker Paribas 
Incorporation, 791 F.2d 691 (9th Cir. 1986), where the party 
“properly perceives” that the assertion of its right to arbitration 
would be “futile,” under the then existing state of the law, when the 
law changes, arbitration may be asserted.  Respondent had claimed 
that its assertion of arbitration would have been “futile” prior to this 
Court’s decision in AT&T Mobility LLC v. Concepcion, 131 S. Ct. 
1740 (2011).  The District Court disagreed.  See, App. 23a-26a;  see, 
also, Garcia v. Wells Fargo Bank, N. A., 699 F. 3d 1273, 1279-80 
(finding no futility in similar circumstances because defendant 
“could have argued exactly what the Supreme Court held in 
Concepcion”). 
 
In addition to finding against Respondent on the issue of futility, 
the District Court found that Respondent’s claim it had failed to 
assert its arbitration right because of its “perception of futility” to be 
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has no significance for the issue before this Court as to 
whether certiorari should be granted.  Any alternative 
ground would properly be addressed on remand 
following this Court’s decision.   
  

                                                                                   
“less credible” in light of Respondent’s litigation conduct prior to the 
California decision which was alleged to create “futility.”  See, App. 
23a-26a. That factual finding may only be reversed if “clearly 
erroneous.” Red Lion Hotels Franchising, Inc. v. MAK, LLC, 2011 
U.S. App. LEXIS 24152 (9th Cir. Dec. 7, 2011).   
 
In order for there to be a reversal on a “clearly erroneous” standard, 
there must be no record evidence or inferences from the record to 
support that finding.  Seller Agency Council, Inc. v. Kennedy Ctr. 
for Real Estate Educ., Inc., 621 F.3d 981, 986 (9th Cir. 2010).  There 
is absolutely no evidence in the Record on Appeal to support 
Respondent’s asserted  “perception”  as the reason it did not timely 
seek arbitration.   That argument was raised in the District Court 
only in Respondent’s  Memorandum of Law.   
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CONCLUSION 
 

 For all of the above reasons, Petitioner 
respectfully requests that this Court issue a writ of 
certiorari to review the judgment and opinion of the 
Ninth Circuit. 
 
Dated:  New York, New York 
  July 7, 2014 
 

Respectfully Submitted, 
 
   /s/ Max Folkenflik    
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