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i 

 
QUESTION PRESENTED 

 
Whether California’s prohibition on sales, in Califor-
nia, of any product resulting from “force feeding a 
bird for the purpose of enlarging the bird’s liver be-
yond normal size” violates the dormant Commerce 
Clause. 
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LIST OF PARTIES 

 
 1. Petitioners are as listed in the Petition. See 
Pet. ii. 

 2. Defendants-appellees below were the State of 
California; Edmund G. Brown Jr., in his official ca-
pacity as Governor of California; and Kamala D. 
Harris, in her official capacity as Attorney General of 
California. Pet. App. 1. The court of appeals dis-
missed the State and the Governor on the ground 
that they are immune from suit under the Eleventh 
Amendment, id. at 9, and petitioners have not sought 
review of that ruling. Thus, the only respondent re-
maining in the case is Kamala D. Harris, in her 
official capacity as Attorney General of California. 
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STATEMENT 

 1. Section 25981 of the California Health and 
Safety Code prohibits force-feeding a bird for the 
purpose of enlarging the bird’s liver beyond normal 
size. Section 25982 prohibits the sale, in California, of 
any product “if it is the result of force feeding a bird 
for the purpose of enlarging the bird’s liver beyond 
normal size.” Section 25980(b) defines “[f ]orce feeding 
a bird” as: 

a process that causes the bird to consume 
more food than a typical bird of the same 
species would consume voluntarily. Force 
feeding methods include, but are not limited 
to, delivering feed through a tube or other 
device inserted into the bird’s esophagus. 

Force-feeding is the traditional method of producing a 
food product known as “foie gras,” and typically 
involves “restraining [a] bird and inserting a 10- to 
12-inch metal or plastic tube into [its] esophagus and 
delivering large amounts of concentrated meal and 
compressed air. . . .” Appellees’ C.A. Supplemental 
Excerpts of Record (SER) 8 (filed Jan. 3, 2013).  

 The California Legislature adopted these 
measures because it determined that force-feeding 
birds is inhumane.1 While it enacted the prohibitions 

 
 1 Petitioners refer to the way they “hand-feed their ducks.” 
Pet. 3. The evidence before the Legislature indicated that force-
feeding causes ducks’ livers to swell to ten times their normal 
size and “is so hard on the birds that they would die from the 

(Continued on following page) 
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in 2004, it delayed their implementation until July 1, 
2012, in order to allow time “for persons or entities 
engaged in agricultural practices that include raising 
and selling force fed birds to modify their business 
practices.” Cal. Health & Safety Code § 25984. 

 2. a. On July 2, 2012, petitioners sued to enjoin 
the enforcement of Section 25982 – the prohibition on 
California sales of products resulting from force-
feeding. Pet. App. 34. They sought both preliminary 
and permanent relief. Id. at 6-7, 34-35.  

 The district court denied petitioners’ motion for a 
preliminary injunction. Pet. App. 32-62. Most rele-
vant here, it concluded that they were unlikely to 
succeed on the merits of their claim that the prohibi-
tion on California sales violated the dormant Com-
merce Clause. Id. at 48-61.2  

 First, the court reasoned that it was “clear that 
Section 25982 ha[d] no discriminatory effect whatso-
ever.” Pet. App. 52; see id. at 51-53. “In-state and out-
of-state producers of both foie gras and other duck 
products are treated exactly the same under Section 

 
pathological damage it inflicts if they weren’t slaughtered first.” 
SER 8, 10.  
 2 Petitioners’ initial complaint raised only constitutional 
claims. See Pet. App. 48 n.3. Before the district court ruled on 
their motion for a preliminary injunction, petitioners filed an 
amended complaint including a statutory preemption claim. Id. 
They did not, however, include that claim as a basis for seeking 
preliminary relief, and the courts below did not consider it. Id.; 
see also id. at 24 n.8, 58 n.6  
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25982,” which “simply bans the purchase [in Califor-
nia] of such products altogether.” Id. at 52. Similarly, 
the law did not impermissibly regulate commerce 
outside California, because it barred sales of certain 
products only “in California.” Id. at 55; see id. at 53-
56. Finally, the record at the preliminary injunction 
stage did not establish the existence of any sub-
stantial burden on interstate commerce, id. at 56-60; 
the State clearly had a legitimate interest in “[p]re-
venting animal cruelty in California,” id. at 60; and 
thus petitioners had not, at the outset of the liti-
gation, established that any burden on interstate 
commerce clearly exceeded the local benefits of the 
challenged law, id.  

 b. The court of appeals affirmed. Pet. App. 1-31. 
As to petitioners’ Commerce Clause challenge, the 
court observed that “[t]he primary purpose of the 
dormant Commerce Clause is to prohibit ‘statutes 
that discriminate against interstate commerce’ by 
providing benefits to ‘in-state economic interests’ 
while ‘burdening out-of-state competitors.’ ” Id. at 18. 
The court noted that this Court “has adopted a ‘two-
tiered approach to analyzing state economic regula-
tion’ ” in that regard. Id. (quoting Brown-Forman 
Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 
573, 578-579 (1986)). It thus assessed whether, at the 
preliminary injunction stage, petitioners had made a 
sufficient showing that California’s ban on sales in 
California of products of force-feeding either (1) “ ‘di-
rectly regulates or discriminates against interstate 
commerce’ ” or (2) imposes a substantial burden on 
interstate commerce that “ ‘clearly exceeds the local 
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benefits.’ ” Id. at 18-19 (quoting Brown-Forman, 476 
U.S. at 579); see id. at 17-31.  

 Under that framework, the court first concluded 
that Section 25982 “does not discriminate against 
interstate commerce” because it “bans the sale of both 
intrastate and interstate products that are the result 
of force feeding a bird,” thus treating all participants 
in the market “ ‘exactly the same.’ ” Pet. App. 19-20 
(quoting United Haulers Ass’n, Inc. v. Oneida-
Herkimer Solid Waste Mgmt. Auth., 550 U.S. 330, 342 
(2007)). It likewise concluded that petitioners had not 
established an entitlement to preliminary relief 
because they had not shown that the bar on sales in 
California “directly regulates extra-territorial con-
duct.” Id. at 21. In that regard, the court reasoned 
that the law does not apply differentially to out-of-
state producers, id. at 21-22; that petitioners had not 
established, on the preliminary injunction record, 
that the law’s proscription of California sales of 
products resulting from a particular production 
method “amounts to a flat ban on foie gras,” id. at 22, 
or precludes petitioners from force-feeding birds to 
produce foie gras for other markets, id. at 23-25; that 
the law does not involve price-control statutes of the 
sort disapproved in other cases because they tied in-
state to out-of-state prices, id. at 25-26; and that 
there was no basis for fearing an unworkable patch-
work of state regulation, id. at 26-27.  

 Turning to the second tier of the Brown-Forman 
framework, the court concluded that petitioners had 
not shown that California’s sales ban would impose a 
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substantial burden upon interstate commerce, or that 
any burden it did impose would clearly outweigh the 
law’s local benefits. Pet. App. 27-30. The law was not 
discriminatory, and petitioners had not shown that it 
would interfere with some inherently national activi-
ty or system of regulation, or even clearly established 
the degree of burden on their own operations. Id. at 
28-29. Nor had they shown that the ban on sales in 
California of products resulting from force-feeding 
was an ineffective means of pursuing the State’s in-
terest in preventing animal cruelty. Id. at 29-30. 

 Because it concluded that petitioners had not 
shown a sufficient likelihood of success on the merits, 
it did not consider whether they could meet the other 
requirements for obtaining a preliminary injunction. 
Pet. App. 31; see, e.g., Winter v. Natural Res. Def. 
Council, Inc., 555 U.S. 7, 20 (2008) (requiring show-
ing of irreparable harm and consideration of the 
balance of equities and the public interest).  

 c. Proceedings in the district court had been 
stayed pending appeal, but the stay was lifted in 
March 2014. Among other developments, on April 2, 
2014, petitioners filed a Second Amended Complaint, 
adding new factual allegations relevant to their 
dormant Commerce Clause claim and abandoning 
any contention that Section 25982 discriminates 
against interstate commerce. On May 2, 2014, re-
spondent filed a motion to dismiss, and on May 15 
petitioners filed a motion for summary adjudication of 
their preemption claim. Both motions are presently 
calendared for hearing on July 14, 2014. In June 
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2014, while these motions were pending, petitioners 
also dismissed (without prejudice) their previous 
claim under the Due Process Clause and their claim 
seeking a declaration that Section 25982 applies only 
to foie gras produced in California. See, e.g., Pet. App. 
14-17 (addressing Due Process Clause claim).  

----------------------------------------------------------------------- 
 

ARGUMENT 

 Petitioners contend that California’s bar on the 
sale in California of products resulting from the force-
feeding of birds impermissibly regulates out-of-state 
commerce. Pet. 13-20. That is incorrect, but in any 
event there is no sound basis for review by this Court 
at the present interlocutory stage of the proceedings.  

 1. Petitioners rely in large part (Pet. 17-20) on 
this Court’s decisions in Brown-Forman, 476 U.S. 
573, Healy v. Beer Institute, Inc., 491 U.S. 324 (1989), 
and Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511 
(1935). Those cases, however, addressed laws that 
“controll[ed] commercial activity occurring wholly 
outside the boundary of the State,” effectively dictat-
ing the price at which out-of-state sellers could sell to 
out-of-state buyers. Healy, 491 U.S. at 337; see also 
id. at 336 (“[T]he ‘Commerce Clause . . . precludes the 
application of a state statute to commerce that takes 
place wholly outside of the State’s borders, whether or 
not the commerce has effects within the State.’ ” 
(quoting Edgar v. MITE Corp., 457 U.S. 624, 642-643 
(1982) (plurality opinion))); Brown-Forman, 476 U.S. 
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at 580 (provisions “regulate[ ] . . . out-of-state transac-
tions”); Healy, 491 U.S. at 337-340 (price-affirmation 
statute directly regulated prices brewers and import-
ers could charge in neighboring states). Indeed, this 
Court has expressly noted that the rule applied in the 
Baldwin-Healy line of cases is “not applicable” out-
side the context of laws akin to price-control or price-
affirmation statutes that “regulate the price of [an] 
out-of-state transaction, either by [their] express 
terms or by [their] inevitable effect.” Pharm. Research 
& Mfrs. of Am. v. Walsh, 538 U.S. 644, 669 (2003). 

 Here, in contrast, Section 25982 regulates only 
the sale of products in the State of California. It has 
no bearing on sales petitioners or others may make 
outside the State. Laws that neutrally regulate in-
state transactions do not violate the dormant Com-
merce Clause simply because they may have some 
effect on practices of out-of-state firms that wish to 
serve the in-state market.  

 Baldwin, Brown-Forman, and Healy also in-
volved the type of economic protectionism that is 
most suspect under the dormant Commerce Clause. 
The laws at issue sought to force “producers . . . in other 
States [to] surrender . . . competitive advantages. . . .” 
Brown-Forman, 476 U.S. at 580; see Baldwin, 294 U.S. 
at 522 (price-control law designed “to promote the 
economic welfare of [New York] farmers, [by] 
guard[ing] them against competition with the cheaper 
prices of Vermont”); Healy, 491 U.S. at 339 (price-
affirmation law “depriv[ed] businesses and consumers 
in other States of ‘whatever competitive advantages 



8 

they may possess’ ”). California’s neutral bar on the 
sale in California of products resulting from force-
feeding birds does not favor or protect any in-state 
producer.  

 Petitioners also point to Schollenberger v. Penn-
sylvania, 171 U.S. 1 (1898), which invalidated a state 
ban on the sale of oleomargarine. Schollenberger’s 
analysis proceeds against the backdrop of a Com-
merce Clause jurisprudence that has changed signifi-
cantly in the intervening years, but in any event it 
addressed a different type of law. The bar on sales of 
oleomargarine in Schollenberger “arose out of [an] 
attempt[ ] to protect local dairy farmers.” West Lynn 
Creamery, Inc. v. Healy, 512 U.S. 186, 206 n.22 
(1994). Here, again, California has not sought to 
protect or favor local producers or economic interests. 
Moreover, Schollenberger involved an “absolute 
prohibition” on the import and sale of oleomargarine. 
171 U.S. at 13. Here, as the lower courts emphasized, 
California has banned only the sale of products 
resulting from a specific means of production it deems 
to be cruel. See Pet. App. 13 n.4, 22-23, 29, 59-60.3  

 
 3 Petitioners suggest that because there is no evidence in 
the record that foie gras may be produced without force-feeding, 
the law “operates as an absolute ban.” Pet. 16. At least at this 
stage of the proceedings, however, that argument misplaces the 
burden of proof. Petitioners sought the extraordinary relief of a 
preliminary injunction, and it was their burden to prove any fact 
necessary to support that relief. See Granny Goose Foods, Inc. v. 
Bhd. of Teamsters, 415 U.S. 423, 443 (1974). If it is relevant to 
petitioners’ claim that the technology for producing their product 
not only has not progressed, but cannot progress, beyond that 

(Continued on following page) 
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 Finally, Schollenberger’s analysis turned in part 
on the fact that Congress had established a federal 
regulatory framework for margarine. See 171 U.S. at 
8-9, 13. While the Court’s specific focus in that regard 
may have been more relevant under former Com-
merce Clause doctrine than it would be today, the 
reference to federal legislation bears more than a 
passing resemblance to petitioners’ repeated allusions 
to federal inspection of poultry products. See, e.g., 
Pet. i, 11.4 Those allusions, in turn, recall the fact that 
petitioners have raised a federal statutory preemp-
tion claim, but did not rely on that claim in seeking 
preliminary relief. See Pet. App. 24 n.8, 48 n.3, 58 n.6. 
Without either a full factual record or any develop-
ment or consideration by the lower court of petition-
ers’ statutory preemption claim, petitioners’ reliance 
on Schollenberger as a basis for review in this Court 
is at best premature.  

 2. Petitioners do not argue that there is any 
conflict in the circuits over the enforceability of a 
state statute like the one at issue here. State laws 
prohibiting the sale of products based on concerns 
  

 
used by “slaves in ancient Egypt” or at the time of Pliny the 
Elder (Pet. 6 n.1), then it is incumbent on petitioners to prove 
that fact, not just assert it. As the court of appeals correctly held 
(Pet. App. 22-23), they failed to do so at the preliminary injunc-
tion stage.  
 4 There is a typographical error in petitioners’ reference to 
the federal statute they cite, which should be 21 U.S.C. § 451. 
See Pet. 11.  
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about animal welfare, or simply on a social consensus 
concerning what is appropriate, are not unusual. 
Several States prohibit the sale of horsemeat for 
human consumption.5 The Texas ban, for example, 
dates to 1949. Empacadora de Carnes de Fresnillo, 
S.A. de C.V. v. Curry, 476 F.3d 326, 330 (5th Cir. 
2007). Many prohibit the sale of the pelt or flesh of a 
cat or dog.6 And the circuit courts that have consid-
ered such bans on in-state sales of particular animal 
products have sustained them. See Pet. App. 17-30; 
Empacadora, 476 F.3d at 328-329 (5th Cir.) (uphold-
ing Texas ban on selling, or transferring for the 
purpose of selling, horsemeat for human consump-
tion); see also Cavel Int’l, Inc. v. Madigan, 500 F.3d 
551, 555-557 (7th Cir. 2007) (Posner, J.) (upholding 

 
 5 See Cal. Penal Code § 598d(a); 225 Ill. Comp. Stat. Ann. 
635/1.5(b); N.J. Stat. Ann. § 4:22-26(y)(3); Tex. Agric. Code Ann. 
§ 149.002.  
 6 See, e.g., Ala. Code § 13A-11-241(a) (prohibiting offering to 
sell or buy fur, hide, or pelt of a domestic dog or cat as first-
degree animal cruelty); Cal. Penal Code § 598a(b) (prohibiting 
sale of any pelt of a dog or a cat); id. § 598b(a) (prohibiting sale 
of carcass of an animal traditionally or commonly kept as a pet 
with the intent of using or having another person use any part 
of that carcass for food); Del. Code Ann. tit. 11, § 1325A (prohib-
iting sale of fur or flesh of domestic dog or cat); Fla. Stat. Ann. 
§§ 828.123(2), 828.1231(2) (prohibiting sale of dog or cat pelt); 
Ga. Code Ann. § 26-2-160 (1943) (prohibiting sale of dog meat for 
human consumption); N.J. Stat. Ann. §§ 4:22-25.3-.4 (prohibiting 
sale of fur, hair, or flesh of domestic dog or cat); N.Y. Agric. & 
Mkts. Law § 379(1) (prohibiting sale of fur, hair, skin, or flesh of 
domesticated dog or cat); N.Y. Gen. Bus. Law § 399-aa(1) (same). 
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Illinois ban on slaughter of horses for human con-
sumption). 

 To the extent petitioners suggest (Pet. 19) a 
conflict with National Foreign Trade Council v. 
Natsios, 181 F.3d 38, 69 (1st Cir. 1999), aff ’d, 530 
U.S. 363 (2000), the suggestion is not well founded. 
Natsios held that a Massachusetts restriction on 
contracting with companies that did business with 
Burma violated the Foreign Commerce Clause. Peti-
tioners have not properly advanced any claim under 
that Clause. See Pet. App. 29 n.9. Natsios also turned 
on the need for “federal uniformity” in regulating 
issues affecting international relations, 181 F.3d at 
68, while petitioners have not established any need 
for such uniformity in the regulation of sales of foie 
gras. Moreover, as noted in the dictum on which pe-
titioners rely, the Massachusetts law affected trans-
actions between out-of-state buyers and out-of-state 
sellers. Id. at 69. That law therefore resembled those 
invalidated in Baldwin, Healy, and Brown-Forman, 
but not Section 25982.  

 The additional lower-court cases cited by peti-
tioner’s amici States (Br. 6 n.3) are similarly inappo-
site. In those cases, States passed laws providing that 
waste could not be imported from other States unless 
the origin States adopted certain regulations, and 
courts held that such laws impermissibly regulated 
wholly out-of-state markets. See Nat’l Solid Wastes 
Mgmt. Ass’n v. Meyer, 165 F.3d 1151 (7th Cir. 1999) 
(per curiam) (Meyer II); Nat’l Solid Wastes Mgmt. 
Ass’n v. Meyer, 63 F.3d 652 (7th Cir. 1995) (Meyer I); 
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Hardage v. Atkins, 619 F.2d 871 (10th Cir. 1980). 
Here, California is not similarly “forcing its judgment 
. . . on its sister states” or their legislative bodies. 
Hardage, 619 F.2d at 873. Courts have consistently 
rejected claims of impermissible extraterritorial 
regulation where, as here, a state law “is ‘indifferent’ 
to” sales in other States. See, e.g., Nat’l Elec. Mfrs. 
Ass’n v. Sorrell, 272 F.3d 104, 110 (2d Cir. 2001) 
(quoting Cotto Waxo Co. v. Williams, 46 F.3d 790, 794 
(8th Cir. 1995)). 

 3. Finally, there is no force to petitioners’ con-
tention (Pet. 21-24) that this case warrants immedi-
ate review, before completion of the proceedings 
below. The possibility that there might be other 
challenges to other statutes (Pet. 21) is not a reason 
for review in this case. And as to this case, as ex-
plained above, the facts and issues were not devel-
oped at the preliminary injunction stage in a manner 
that would permit effective review.  

 Petitioners can point to no special circumstance 
that might necessitate immediate review by this 
Court of the denial of a preliminary injunction, even 
on an incomplete record. See, e.g., Pet. App. 38-39, 61-
62 (district court’s analysis of irreparable harm, 
equities, and public interest factors). To the contrary, 
in the litigation that has proceeded in the district 
court, petitioners have amended their complaint sev-
eral times, adding and deleting both causes of action 
and particular allegations. As noted above, it would 
make little sense for this Court to consider petition-
ers’ constitutional claims before the lower courts have 
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had a chance to consider their statutory preemption 
claim, both on its own merits and for whatever rele-
vance the same points might have for the constitu-
tional analysis. And most recently, the parties have 
completed briefing on two potentially dispositive 
motions – respondent’s motion to dismiss petitioners’ 
second amended complaint, and petitioners’ motion 
for summary adjudication of their preemption claim. 
A final judgment resulting from either motion would, 
among other things, moot this appeal from the denial 
of a motion for preliminary relief. Particularly under 
these circumstances, the present petition does not 
warrant review.  

----------------------------------------------------------------------- 
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CONCLUSION 

 The petition for a writ of certiorari should be 
denied.  
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