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i 

QUESTIONS PRESENTED 

Armed and heavily intoxicated, Nikkolas 
Lookabill engaged in a 20-minute standoff with 
police.  As disinterested witnesses reported, and as 
respondents have admitted, he then made a 
deliberate move with his hands toward the gun in his 
pocket, prompting petitioners, officers of the 
Vancouver, Washington Police Department, to shoot 
and kill him. Respondents, Lookabill’s former 
stepfather and half-brother, sued under 42 U.S.C. 
§ 1983, claiming that petitioners violated Lookabill’s 
Fourth Amendment rights and also respondents’ 
alleged First Amendment right of “family unity.”  
After petitioners moved for summary judgment on 
the basis of qualified immunity, the district court 
struck the motion, refusing to consider qualified 
immunity until all discovery was complete.  The 
Ninth Circuit dismissed petitioners’ appeal for lack 
of jurisdiction. 

The questions presented are as follows: 

1. Whether the Ninth Circuit erred when it 
held—in conflict with the First, Second, Third, 
Fourth, Fifth, Sixth, Eighth, and Tenth Circuits, but 
in accord with the Seventh Circuit—that a district 
court’s order striking or refusing to consider a 
qualified immunity motion is not subject to 
interlocutory appeal, even when it subjects a public 
official to unlimited discovery for the duration of a 
lawsuit. 

2. Whether petitioners are entitled to qualified 
immunity.  

  



 
 
 

ii 

PARTIES TO THE PROCEEDINGS 

Petitioners are the following members of the 
Vancouver Police Department:  Sergeant John 
Darren Schultz, Officer Frank Gomez, and Officer 
Gerardo Gutierrez.  Petitioners were Defendants in 
the District Court and Appellants in the Court of 
Appeals.   

Respondents are Frank Wescom, Jr., who brought 
suit both individually and as personal representative 
of the Estate of Nikkolas Wren Kenneth Lookabill, 
and also Gage Wescom.  Respondents were the 
Plaintiffs in the District Court and Appellees in the 
Court of Appeals. 

The City of Vancouver was also a Defendant in 
the District Court, but was not a party to the appeal 
to the United States Court of Appeals for the Ninth 
Circuit, and therefore is not a party before this 
Court. 

 

RULE 29.6 DISCLOSURE STATEMENT 

No party to this case is a nongovernmental 
corporation. 
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John Darren Schultz, Franklin Gomez, and 
Gerardo Gutierrez respectfully petition for a writ of 
certiorari to review the judgment of the United 
States Court of Appeals for the Ninth Circuit in this 
case. 
 

OPINIONS BELOW 

The order of the court of appeals (App. 1-2) is 
unreported. The district court’s order striking 
petitioners’ motion for summary judgment on the 
basis of qualified immunity (App. 5-12) is not 
published in the Federal Supplement but is available 
at 2014 WL 28856.  An earlier order of the district 
court on petitioners’ motion for summary judgment 
(App. 13-34) is not published in the Federal 
Supplement but is available at 2013 WL 5770381. 

 
JURISDICTION 

The judgment of the court of appeals was entered 
on March 12, 2014.  A petition for rehearing was 
denied on April 17, 2014 (App. 35-36). The juris-
diction of this Court is invoked under 28 U.S.C. 
§ 1254(1). 

 
PERTINENT CONSTITUTIONAL AND 

STATUTORY PROVISIONS  

28 U.S.C. § 1291 provides in relevant part:  “The 
courts of appeals (other than the United States Court 
of Appeals for the Federal Circuit) shall have 
jurisdiction of appeals from all final decisions of the 
district courts of the United States….” 

42 U.S.C. § 1983 provides in relevant part:  
“Every person who, under color of any statute, 
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ordinance, regulation, custom, or usage, of any state 
or territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United 
States or other persons within the jurisdiction 
thereof to the deprivations of any rights, privileges, 
or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for 
redress….” 

The First Amendment to the United States 
Constitution provides:  “Congress shall make no law 
respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the 
government for a redress of grievances.” 

The Fourth Amendment to the United States 
Constitution provides in relevant part:  “The right of 
the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches 
and seizures, shall not be violated….” 

 

STATEMENT OF THE CASE 

A. Factual Background 

In the early morning hours of September 7, 2010, 
Brandon Presler, Kyle Tingley, and Mitchell Tarbut-
ton were socializing at Tarbutton’s residence on Fruit 
Valley Road in Vancouver, Washington.  App. 136-
37.  They saw a man, later identified as Nikkolas 
Lookabill, walking down the road in an obvious state 
of intoxication.  Id. at 42-43, 130, 139.  Lookabill was 
yelling at dogs through a fence along the side of the 
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road, but when he noticed the three men on Tar-
button’s porch, he began to approach them while 
asking loudly, “Friend or foe?”  Id. at 127, 136-37. 

As Lookabill approached, Tingley met him in the 
middle of the street, at which point Lookabill drew a 
gun.  App. 137.  Presler immediately called 911 to 
report that Lookabill was armed and was 
“threatening” his friend.  Id. at 43, 93.  The dispatch-
er alerted the police to a “disturbance with a gun,” 
advising that “[t]he gun was pulled on the [reporting 
party’s] friend.”  Id. at 45. 

The Vancouver Police Department responded to 
the 911 call, and petitioner Gutierrez was the first 
officer to arrive on scene.  According to Tingley and 
Presler, Lookabill immediately began to exhibit 
combative and argumentative behavior.  Tingley 
stated that Lookabill initially responded by display-
ing both middle fingers toward Officer Gutierrez.  
App. 102-03.  Presler confirmed this, saying that 
Lookabill refused three orders to lie down on the 
ground before he finally complied.  Id. at 120-21. 

Seven other officers arrived, including petitioners 
Schultz and Gomez.  Although Lookabill remained on 
the ground, he defied the officers’ commands that he 
remain still.  Instead, as Tingley and Presler con-
firmed, Lookabill rolled around, swore at the officers, 
and said, “just shoot me … go ahead and do it.”  App. 
103-04, 115. 

Schultz, who had hostage-negotiation experience, 
took the lead in communicating with Lookabill.  App. 
63-65.  As the situation deteriorated, however, 
Schultz requested assistance from the on-duty nego-
tiator for the Clark County Sheriff’s Office.  Id. at 49, 
60, 65.  A recording of the police radio indicates that 
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around that same time, officers shouted “Don’t do it” 
toward Lookabill.  Id. at 49, 87.  Immediately 
thereafter, Schultz can be heard ordering Lookabill, 
“Nikkolas, do not reach in your pocket.  Do not reach 
in your pocket.”  Id. at 49. 

Seventeen minutes after Gutierrez first arrived 
on the scene, Lookabill began counting down.  App. 
49.  Presler and Tingley recalled that Lookabill 
threatened to shoot himself at the end of the 
countdown if the officers did not timely disarm him, 
id. at 116, whereas Tarbutton recalled that Lookabill 
warned that he would “start smashing [his] head into 
the sidewalk,” id. at 129.   

Regardless of what Lookabill threatened, the 
witnesses agree that at the end of the countdown, 
Lookabill quickly moved his hand toward the gun in 
his front pocket.  App. 71-73, 88, 99-101.  As Presler 
put it, Lookabill “made a quick move with his arm 
that looked like he was trying to reach for the gun.”  
Id. at 93-94, 123-24.  That act prompted Gutierrez, 
Gomez, and Schultz to shoot Lookabill, fatally 
wounding him.  App. 6. 

B. Procedural history 

Respondents are Lookabill’s former stepfather 
and his half-brother.  They sued the City of 
Vancouver and  petitioners—Schultz, Gomez, and 
Guttierez—asserting a variety of claims based on the 
Constitution, state law, and the Americans with 
Disabilities Act of 1990, 42 U.S.C. § 12101 et seq. (on 
the theory that Lookabill was suffering from post-
traumatic stress disorder).  The district court 
granted summary judgment to petitioners on most of 
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the claims, but also granted leave to amend.  App. 
13-34.   

In the amended complaint, respondents asserted 
three claims against petitioners, each based solely on 
42 U.S.C. § 1983:  (1) that the officers had violated 
Lookabill’s Fourth Amendment rights by “detaining 
[him] for more than half an hour and keeping 
Lookabill face down in the rain,” (2) that they had 
violated Lookabill’s Fourth and Fourteenth Amend-
ment rights by using excessive force, and (3) that the 
officers had violated what respondents described as 
their own “First Amendment right to family unity.”  
App. 7-8 (brackets in original). 

Petitioners moved for summary judgment on the 
basis of qualified immunity.  Acknowledging the gen-
eral requirement that a court accept the non-moving 
party’s version of the facts, petitioners observed that 
respondents had failed to respond to requests for 
admission under Federal Rule of Civil Procedure 36, 
and that, under that rule, the facts set out in the re-
quests for admission were “conclusively established.”  
Fed. R. Civ. P. 36(b).  The facts thus established were 
that: 

 “[A]t the time Nikkolas Lookabill was shot, 
he had in the front pocket of his sweatshirt 
a Taurus .45 caliber gun with a full clip 
and one unfired round in the chamber.” 

 “[I]mmediately before Officer Gutierrez, 
Officer Gomez, and Sgt. Schultz fired their 
weapons, Nikkolas Lookabill made a 
deliberate move with his hands toward the 
gun in his sweatshirt pocket.” 
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 “[B]efore Officer Gutierrez, Officer Gomez, 
and Sgt. Schultz fired their weapons, Sgt. 
Schultz told Nikkolas Lookabill not to 
reach for the gun.” 

App. 38, 54-55.  Those admissions did not arise in a 
vacuum.  Rather, they were fully consistent with the 
accounts of not only the officers, id. at 71-73, 88, but 
also the disinterested witnesses, Presler and Tingley, 
id. at 93-94, 99-101, 123-24.   

Respondents invoked Federal Rule of Civil Proce-
dure 56(d), which allows a district court to deny a 
motion for summary judgment if the non-moving 
party shows that “it cannot present facts essential to 
justify its opposition,” and they urged the district 
court to defer ruling on the motion until after the 
close of discovery.  App. 5.  To support that request, 
they submitted a declaration from their counsel, who 
asserted a desire to depose petitioners, their fellow 
officers, dispatchers, Tingley, Presler, and a local 
psychiatrist who might have treated Lookabill two 
months before the incident.  Id. at 134-35.  According 
to the declaration, conducting that discovery would 
allow respondents to “employ the services of experts” 
in order to “determine whether the professed fear of 
these presumably well trained officers was 
reasonable or justified.”  Id. at 133.  Respondents 
also suggested that such an expert could “explore if it 
[was] even possible for Lookabill to have reached into 
his sweater pocket while lying on the ground on his 
belly, pull his hand gun out, locate a target, aim and 
get off a somewhat accurate shot before a sharp 
shooter with a rifle and a scope could get off an 
accurate shot to stop him.”  Ibid.   
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The district court struck petitioners’ motion for 
summary judgment, refusing to rule on its merits.  
App. 5-12.  The court did not discuss the law 
governing respondents’ claims, nor did it address the 
Rule 36 admissions.  Instead, the court stated that 
any decision on qualified immunity would have to 
wait until the close of discovery.  Id. at 11.  In the 
court’s view, “[a]lthough it is a close question, 
Plaintiffs have identified specific facts that further 
discovery might reveal that may preclude summary 
judgment.”  Ibid.  The court did not describe what 
those facts were or explain how they would affect the 
analysis of immunity, but it noted that “the central 
party that might give testimony against Defendants, 
Mr. Lookabill, is deceased,” and it stated that 
“deferral of the motion until discovery has occurred” 
would promote “the interest of fully and fairly 
considering the claims asserted here.”  Ibid.  The 
court concluded that the motion for summary 
judgment should be “stricken,” and that it could be 
refiled, “if appropriate,” but only “after parties have 
conducted discovery.”  Ibid. 

Petitioners appealed, and the court of appeals 
ordered petitioners to show cause why the appeal 
should not be dismissed for lack of jurisdiction.  The 
court noted that, under Ninth Circuit precedent, “a 
district court order that defers a ruling on qualified 
immunity for a limited time is generally not 
appealable.”  App. 3 (citing Moss v. U.S. Secret 
Service, 572 F.3d 962, 973 (9th Cir. 2009) (Moss I), 
appeal after remand, 711 F.3d 941 (9th Cir. 2013) 
(Moss II), rev’d sub nom., Wood v. Moss, 134 S. Ct. 
2056 (2014)).  Upon receiving petitioners’ response to 
the order, the court dismissed the appeal for lack of 
jurisdiction.  Id. at 1-2. 
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The court of appeals then denied petitioners’ 
request for rehearing en banc.  App. 35-36.   

 
REASONS FOR GRANTING THE PETITION 

This case presents an important question of quali-
fied immunity that has divided the courts of appeals.  
Under the doctrine of qualified immunity, public offi-
cials are immune from civil liability for their official 
acts except to the extent that they have violated 
“clearly established” law.  Harlow v. Fitzgerald, 457 
U.S. 800, 818 (1982).  Earlier this year, the Court 
reaffirmed that the right to qualified immunity is of 
such paramount importance that an official may seek 
interlocutory review when a district court denies 
immunity.  Plumhoff v. Rickard, 134 S. Ct. 2012, 
2018-20 (2014).  In this case, however, the Ninth 
Circuit held that appeal is unavailable when, rather 
than denying immunity outright, the district court 
simply refuses to rule on a motion.  That decision is 
in accord with precedent from the Seventh Circuit, 
but it is contrary to decisions of the First, Second, 
Third, Fourth, Fifth, Sixth, Eighth, and Tenth 
Circuits. 

The position of the Seventh and Ninth Circuits is 
erroneous because it ignores not only this Court’s 
repeated instruction that immunity should be 
resolved “at the earliest possible stage in litigation,” 
Hunter v. Bryant, 502 U.S. 224, 227 (1991) (per 
curiam), but also the reality that because qualified 
immunity is an immunity not just from liability but 
also from the burdens of suit, its protections are 
effectively lost if a defendant is subjected to 
overbroad discovery before that claim is resolved.  
The Ninth and Seventh Circuits suggested that their 
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position could be justified by Johnson v. Jones, 515 
U.S. 303 (1995), which held that a ruling on 
evidentiary sufficiency is not immediately 
appealable, even if rendered in the context of a 
qualified immunity claim.  But Johnson does not 
support the minority view, which applies not only to 
orders premised on evidentiary sufficiency but also to 
orders in cases like this one, in which a defendant 
argues that, even drawing all factual inferences in 
favor of the plaintiff, the plaintiff would fail as a 
matter of law to show a violation of a clearly 
established constitutional right. 

This Court has repeatedly recognized the 
importance of qualified immunity, and it has repeat-
edly granted certiorari to clarify the proper 
understanding of that doctrine.  The circuit conflict 
at issue here similarly warrants review.  This case is 
a good vehicle for resolving the conflict because it 
squarely presents the issue that has divided the 
circuits, and because the record in this case makes 
clear that the discovery permitted by the district 
court could not possibly uncover facts that would 
allow respondents to demonstrate that petitioners 
violated clearly established law. 

I. The courts of appeals are divided on 
whether a district court’s order refusing 
to rule on qualified immunity is 
appealable 

Under 28 U.S.C. § 1291, the courts of appeals 
have jurisdiction to review “all final decisions” of the 
district courts.  This Court has given Section 1291’s 
requirement of a “final decision[]” a “practical rather 
than a technical construction.”  Cohen v. Beneficial 
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Indus. Loan Corp., 337 U.S. 541, 546 (1949).  The 
statute thus permits appeal not only from decisions 
that end litigation on the merits, but also from deci-
sions that “finally determine claims of right 
separable from, and collateral to, rights asserted in 
the action, too important to be denied review and too 
independent of the cause itself to require that 
appellate consideration be deferred until the whole 
case is adjudicated.”  Ibid.  

Among the orders that the Court has held to be 
subject to immediate appeal under the “collateral 
order doctrine” of Cohen are those involving a 
defendant’s “entitlement not to stand trial or face the 
other burdens of litigation.”  Mitchell v. Forsyth, 472 
U.S. 511, 526 (1985).  Thus, in Mitchell, the Court 
upheld a government official’s right to take an 
immediate appeal from a decision denying him quali-
fied immunity because, it explained, the benefits of 
the immunity would be “effectively lost if a case 
[were] erroneously permitted to go to trial.”  Ibid.; 
accord Plumhoff, 134 S. Ct. at 2018-20; Ashcroft v. 
Iqbal, 556 U.S. 662, 672 (2009). 

This case presents the question whether appellate 
jurisdiction exists when a district court declines to 
rule on a motion for summary judgment on the basis 
of qualified immunity.  The majority of circuits hold 
that appellate jurisdiction is proper in that circum-
stance, but the Seventh and Ninth Circuits disagree. 
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A. Most of the courts of appeals permit 
interlocutory appeals of district court 
orders refusing to rule on qualified 
immunity 

The majority of the circuits that have considered 
the question agree that jurisdiction exists to hear 
appeals of a district court’s decision not to rule on 
qualified immunity.  The Sixth Circuit, for example, 
has held that a “district court’s refusal to address the 
merits of the defendant’s motion asserting qualified 
immunity constitutes a conclusive determination for 
the purposes of allowing an interlocutory appeal.”  
Summers v. Leis, 368 F.3d 881, 887 (6th Cir. 2004).  
That is so, the court has held, even when such a 
refusal reflects a “belief that any decision regarding 
qualified immunity [is] premature and should await 
the close of discovery.”  Ibid.  As the Sixth Circuit 
has explained, a contrary rule would mean that 
“[e]ven though the defendants [we]re free to renew 
their motion later, they would in the meantime be 
forced to go through a large part of the litigation 
process that the qualified immunity doctrine seeks to 
avoid.”  Wallin v. Norman, 317 F.3d 558, 563 
(6th Cir. 2003); accord Skousen v. Brighton High 
School, 305 F.3d 520, 525-26 (6th Cir. 2002); Everson 
v. Leis, 556 F.3d 484, 490-91 (6th Cir. 2009). 

The Sixth Circuit’s position is consistent with 
that of the First, Second, Third, Fourth, and Eighth 
Circuits.  H.H. ex rel. H.F. v. Moffett, 335 Fed. Appx. 
306, 311 (4th Cir. 2009) (jurisdiction is proper when 
the district court holds a “motion for summary 
judgment in abeyance until plaintiffs ‘have 
completed discovery’” because “the district court has 
effectively decided the discrete question of law that is 
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now being appealed”); In re Montgomery County, 215 
F.3d 367, 374 (3d Cir. 2000) (district court’s failure to 
“explicitly address[] … immunity claims” amounts to 
an appealable “implied denial”), cert. denied, 531 
U.S. 1126 (2001); X-Men Sec., Inc. v. Pataki, 196 F.3d 
56, 66 (2d Cir. 1999) (“Where the district court bases 
its refusal to grant a qualified immunity motion on 
the premise that the court is unable to, or prefers not 
to, determine the motion without discovery into the 
alleged facts, that refusal constitutes at least an 
implicit decision that the complaint alleges a 
constitutional claim on which relief can be granted.”); 
Valiente v. Rivera, 966 F.2d 21, 23 (1st Cir. 1992) 
(per curiam) (holding that because “an asserted right 
not to stand trial is lost no less by a court’s refusal to 
entertain a pre-trial immunity claim as by an 
erroneous denial of it on the merits, we see no basis 
… for distinguishing between the two for appellate 
jurisdictional purposes”); Craft v. Wipf, 810 F.2d 170, 
173 (8th Cir. 1987) (per curiam) (exercising 
jurisdiction because “[t]he District Court in this case 
simply did not rule on the qualified immunity issue”). 

In addition, the Fifth and Tenth Circuits have 
held that an order deferring a ruling on qualified 
immunity is immediately appealable except in the 
limited circumstances in which “the claim [of 
immunity] turns, at least partially, on a fact 
question; the court is unable to rule on the claim 
without further factual clarification; and the court 
permits discovery narrowly tailored to uncover only 
those facts needed to rule on the claim.”  Workman v. 
Jordan, 958 F.2d 332, 335-36 (10th Cir. 1992), cert. 
denied, 514 U.S. 1015 (1995); accord Backe v. 
LeBlanc, 691 F.3d 645, 648 (5th Cir. 2012) (“[W]e 
may review the order under the collateral order 
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doctrine when a district court … refuses to rule on a 
qualified immunity defense, or when the court’s 
discovery order exceeds the requisite ‘narrowly 
tailored’ scope.”) (citing Lion Boulos v. Wilson, 834 
F.2d 504, 507-08 (5th Cir. 1987), and Helton v. 
Clements, 787 F.2d 1016, 1017 (5th Cir. 1986)); 
Garrett v. Stratman, 254 F.3d 946, 956 (10th Cir. 
2001) (“Had the district court refused or continued 
the application for summary judgment under Rule 
56(f), its decision to permit discovery would be 
immediately appealable.”) (citing Lewis v. City of 
Fort Collins, 903 F.2d 752, 754, 758-59 (10th Cir. 
1990)). 

B. The Seventh and Ninth Circuits refuse 
to review district court orders 
deferring an immunity decision 

In dismissing the appeal in this case, the court of 
appeals followed circuit precedent establishing, 
contrary to the rule of most courts of appeals, that a 
district court order deferring a ruling on qualified 
immunity is not appealable.  In Moss I, for example, 
the district court failed to rule on the defendant 
Secret Service agents’ motion for summary judgment 
based on qualified immunity.  572 F.3d at 967.  Even 
though the Ninth Circuit agreed that the complaint 
as then pleaded had failed to set out a plausible alle-
gation of an entitlement to relief, id. at 971, the court 
nevertheless dismissed the agents’ appeal of the 
district court’s handling of the summary judgment 
motion, citing a lack of jurisdiction, id. at 974.1  
                                            
1 On remand, the agents moved to dismiss under Federal Rule 
of Civil Procedure 12(b)(6), but the district court denied 
qualified immunity, and the Ninth Circuit affirmed.  Moss II, 
 (Continued on following page) 
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Accord Pelletier v. Fed. Home Loan Bank, 968 F.2d 
865, 871 n.9 (9th Cir. 1992) (approving district 
court’s refusal to entertain qualified immunity 
summary judgment motion on the ground that it was 
“premature”), subsequent appeal dismissed, No. 94-
56507 (9th Cir. Nov. 17, 1994), rev’d sub nom., 
Behrens v. Pelletier, 516 U.S. 299, 305-13 (1996).  
The Ninth Circuit has taken the same approach to 
district court orders deferring the resolution of 
claims of absolute immunity.  Miller v. Gammie, 335 
F.3d 889, 894 (9th Cir. 2003) (en banc). 

The Ninth Circuit’s position is in accord with that 
of the Seventh Circuit.  In Khorrami v. Rolince, 539 
F.3d 782, 786 (7th Cir. 2008), the Seventh Circuit 
held that it lacked jurisdiction to review a district 
court order that declined to rule on a qualified 
immunity motion in a case under Bivens v. Six 
Unknown Federal Narcotics Agents, 403 U.S. 388 
(1971), on the ground that the motion was 
“premature.”  539 F.3d at 786.  In the view of the 
Seventh Circuit, “[u]nless the district court delays so 
long in ruling that the delay becomes a de facto 
denial, a decision not to rule on a motion is just that:  
inaction,” and it is not subject to appeal.  Ibid.  The 
court has recently reaffirmed that view, stating that 
“[w]hen a district court postpones resolution until it 
has received additional submissions from the 
litigants, it has not made a decision that is ‘final’ in 
Mitchell’s sense.”  Mercado v. Dart, 604 F.3d 360, 
362-63 (7th Cir. 2012). 

                                                                                          
 711 F.3d at 964-65.  This Court recently reversed, holding that 
the agents were entitled to qualified immunity.  Wood, 134 
S. Ct. at 2067-70. 



 
 
 
 
 

15 
 

II. The Ninth Circuit’s decision is erroneous 

A. Interlocutory appeal of orders denying 
qualified immunity is necessary 
because immunity is lost if a case 
proceeds to trial 

The doctrine of qualified immunity shields 
government officials from civil liability for money 
damages “insofar as their conduct does not violate 
clearly established statutory or constitutional rights 
of which a reasonable person would have known.”  
Harlow, 457 U.S. at 818.  “When properly applied, it 
protects ‘all but the plainly incompetent or those who 
knowingly violate the law.’”  Ashcroft v. al-Kidd, 131 
S. Ct. 2074, 2085 (2011) (quoting Malley v. Briggs, 
475 U.S. 335, 341 (1986))).  As this Court has 
explained, the doctrine “balances two important 
interests—the need to hold public officials 
accountable when they exercise power irresponsibly 
and the need to shield officials from harassment, 
distraction, and liability when they perform their 
duties reasonably.”  Pearson v. Callahan, 555 U.S. 
223, 231 (2009). 

Qualified immunity is not merely a defense to 
liability.  Crucially, it protects officials from the 
entirety of the litigation process and the “demands 
customarily imposed upon those defending a long 
drawn out lawsuit.”  Siegert v. Gilley, 500 U.S. 226, 
232 (1991); Mitchell, 472 U.S. at 526.  Personal-
liability lawsuits against government officials give 
rise to substantial “social costs,” including “the 
expenses of litigation, the diversion of official energy 
from pressing public issues, and the deterrence of 
able citizens from acceptance of public office.”  



 
 
 
 
 

16 
 

Harlow, 457 U.S. at 814. To minimize those costs, 
this Court has repeatedly emphasized that a claim of 
qualified immunity must be resolved “at the earliest 
possible stage in litigation.”  Hunter, 504 U.S. at 227; 
accord Wood, 134 S. Ct. at 2065 n.4; Scott v. Harris, 
550 U.S. 372, 376 n.2 (2007).  To that end, “discovery 
should not be allowed” until it is determined that the 
plaintiff has properly stated a claim for the violation 
of a clearly established right.  Harlow, 457 U.S. at 
818; see also Behrens, 516 U.S. at 308 (noting that 
“the burdens of ‘such pretrial matters as discovery … 
can be peculiarly disruptive of effective 
government’”) (quoting Harlow, 457 U.S. at 817); 
Anderson v. Creighton, 483 U.S. 635, 640 n.2 (1987). 

For that reason, this Court has consistently held 
that orders denying summary judgment based on 
qualified immunity are appealable under the 
collateral-order doctrine to the extent they turn on 
legal questions.  As the Court explained in Plumhoff: 

[S]uch orders conclusively determine 
whether the defendant is entitled to 
immunity from suit; this immunity 
issue is both important and completely 
separate from the merits of the action, 
and this question could not be 
effectively reviewed on appeal from a 
final judgment because by that time the 
immunity from standing trial will have 
been irretrievably lost.   

134 S. Ct. at 2019; accord Scott, 550 U.S. at 376 n.2; 
Behrens, 516 U.S. at 311; Mitchell, 472 U.S. at 528-
29. 
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B. A refusal to rule on qualified 
immunity before the completion of 
discovery is effectively a denial of 
immunity 

The rationale for allowing interlocutory appeal of 
orders denying qualified immunity is fully applicable 
to orders refusing to rule on qualified immunity.  As 
the government correctly (but unsuccessfully) argued 
to the Ninth Circuit in Moss I, “orders failing or 
refusing to rule on qualified immunity are not 
significantly different from orders that actually deny 
qualified immunity, which are indisputably 
appealable as collateral orders.”  Gov’t Reply Br. at 
18, Moss I, supra (No. 07-36018) (9th Cir. July 14, 
2008), at 2008 WL 3974080.  That is because, as 
other courts of appeals have appropriately 
recognized, such orders are effectively unreviewable 
on appeal from a final judgment; they conclusively 
determine the defendant’s right to be free from 
further litigation; and they involve issues that are 
conceptually distinct from the merits of the plaintiff’s 
claim.  Backe, 691 F.3d at 647-49; Summers, 368 
F.3d at 887; Skousen, 305 F.3d at 525-26; Helton, 787 
F.2d at 1017. 

In reaching a contrary conclusion, the Seventh 
and Ninth Circuits have failed to appreciate that, in 
the words of the Second Circuit, a refusal to grant a 
qualified immunity motion “constitutes at least an 
implicit decision that the complaint alleges a 
constitutional claim on which relief can be granted.”  
X-Men Sec., Inc., 196 F.3d at 66.  Such a refusal also 
compels the official to proceed with the litigation just 
as if the court had denied qualified immunity.  
Stated another way, when a court compels discovery, 
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and in particular unfettered discovery for the 
duration of a lawsuit, immunity has effectively been 
denied.  As Justice Kennedy has observed, 
“[a]voidance of disruptive discovery is one of the very 
purposes for the official immunity doctrine, and it is 
no answer to say that the plaintiff has not yet had 
the opportunity to engage in discovery. The 
substantive defense of immunity controls.”  Siegert, 
500 U.S. at 236 (Kennedy, J., concurring).  If the 
official is barred from seeking appellate review until 
all discovery has been completed, the damage has 
already been done and is irreparable.  Contrary to 
the goals of qualified immunity, the official has been 
“harass[ed] [and] distract[ed]” from performing the 
duties he or she has been sworn to discharge.  
Pearson, 555 U.S. at 231.   

It requires little imagination to see the disruptive 
effect that overly broad discovery can have on an 
official’s duties.  By way of example, a plaintiff 
proceeding under Section 1983 or Bivens is able to 
plead entitlement to punitive damages depending on 
the alleged reprehensibility of the individual 
defendant.  Smith v. Wade, 461 U.S. 30, 35 (1983); 
Carlson v. Green, 446 U.S. 14, 22 (1980).  One factor 
that a jury would be entitled to consider in assessing 
punitive damages would be the defendant’s financial 
condition.  P. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 
22 (1991).  Discovery is generally permitted into “any 
nonprivileged matter that is relevant to any party’s 
claim or defense,” meaning that, the defendant’s 
financial condition would likely be discoverable.  
Fed. R. Civ. P. 26(b)(1).  Thus, when a district court 
compels the public official to endure all discovery 
before deciding immunity, a plaintiff could obtain 
direct access to examine and scrutinize the official’s 
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assets, bank accounts, and retirement portfolio.  
Nothing better exemplifies the “distraction of 
officials from their governmental duties” that 
qualified immunity seeks to prevent.  Harlow, 457 
U.S. at 816. 

That is not to say that a plaintiff seeking money 
damages under Section 1983 or Bivens can never 
pursue discovery.  But as this Court has instructed, a 
threshold requirement—before the floodgates of dis-
covery are opened at all—is a critical examination of 
which specific rights are alleged by the plaintiff to 
have been violated, and whether those rights were 
clearly established at the time of the incident at 
issue.  Crawford-El v. Britton, 523 U.S. 574, 598 
(1998).  Only when that hurdle is surmounted does 
the plaintiff gain a right to “some discovery.”  Ibid. 
(emphasis added).  In addition, to the extent that the 
immunity question itself turns on factual disputes, 
some discovery may be appropriate, but it must be 
“narrowly tailored to uncover only those facts needed 
to rule on the immunity claim.”  Lion Boulos, 834 
F.2d at 507-08.  But when, in the course of refusing 
to grant immunity the court opens the door to 
discovery broader than that, it has effectively ruled 
that the official is not immune, and the defense has 
been forever lost unless there is a right of immediate 
appeal. 

C. This Court’s decision in Johnson v. 
Jones does not require a different 
result 

Both the Seventh Circuit in Khorrami and the 
Ninth Circuit in Moss I and in this case premised 
their rejection of appellate jurisdiction on Johnson, 
515 U.S. 303.  Moss I, 572 F.3d at 972; Khorrami, 
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539 F.3d at 787; App. 2.  Their reliance on that case 
was misplaced. 

Johnson involved a Section 1983 claim against 
three corrections officers who had allegedly beaten 
the plaintiff; the officers, however, maintained that 
they had no involvement in the alleged beating.  515 
U.S. at 307-08.  In other words, the officers’ argu-
ment for dismissal was premised on a theory that 
they were not present at all.  The district court, 
examining only the issue of whether sufficient 
evidence existed for a jury to believe that the officers 
were involved, denied summary judgment.  Id. at 
308.  This Court held that the “portion of a district 
court’s summary judgment order that, though 
entered in a ‘qualified immunity’ case, determines 
only a question of ‘evidence sufficiency,’ i.e., which 
facts a party may, or may not, be able to prove at 
trial,” is not immediately appealable.  Id. at 313 
(emphasis added).   

The Johnson Court did not hold that appellate 
jurisdiction is lacking any time that a district court 
opines that material facts are in dispute.  To the 
contrary, this Court has expressly rejected that 
proposition, explaining in Behrens that “[d]enial of 
summary judgment often includes a determination 
that there are controverted issues of material fact, 
and Johnson surely does not mean that every such 
denial of summary judgment is nonappealable.”  516 
U.S. at 312-13 (citation omitted).  Instead, “summary 
judgment determinations are appealable when they 
resolve a dispute concerning an ‘abstract issu[e] of 
law’ relating to qualified immunity.”  Id. at 313 
(quoting Johnson, 515 U.S. at 317 (brackets in 
original)).  Conversely, a summary judgment ruling 
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on qualified immunity is not appealable only “if what 
is at issue in the sufficiency determination is nothing 
more than whether the evidence could support a 
finding that particular conduct occurred.”  Ibid. 
(emphasis added). 

Johnson has no application to cases such as this 
one, in which there is no dispute as to which officers 
participated in the complained-of conduct, or what 
that conduct was.  See, e.g., Plumhoff, 134 S. Ct. at 
2019 (“Petitioners do not claim that other officers 
were responsible for shooting Rickard[.]”); Scott, 550 
U.S. at 375 (deputy did not contend that some other 
officer employed a precision-intervention technique 
to terminate a car chase).  As both Plumhoff and 
Scott reaffirm, the question whether a police seizure 
violates the Fourth Amendment is a “pure question 
of law.”  Scott, 550 U.S. at 381 & n.8; see Plumhoff, 
134 S. Ct. at 2019 (“[T]hey contend that their conduct 
did not violate the Fourth Amendment and, in any 
event, did not violate clearly established law.  Thus, 
they raise legal issues.”). 

Under a correct understanding of Johnson, when 
the claim as asserted by the plaintiff does not allege 
a violation of a clearly established right, that portion 
of the case is immediately appealable.  515 U.S. at 
319.  The task of the court of appeals is therefore to 
accept the facts as assumed by the district court in a 
light most favorable to the plaintiff, and then decide 
whether the applicable law was clearly established to 
overcome the official’s immunity.  Ibid.  Doing so 
may, at times, require the appellate court “to 
undertake a cumbersome review of the record to 
determine what facts the district court, in the light 
most favorable to the nonmoving party, likely 



 
 
 
 
 

22 
 

assumed.”  Ibid.  But it does not matter that the 
district court has deprived the defendant of 
immunity by refusing to rule on a motion rather than 
by denying a motion—the court of appeals may 
assess immunity by reviewing the legal materiality 
of the facts before the district court.  While Johnson 
distinguishes between rulings based on law and 
rulings based on evidentiary sufficiency, it provides 
no basis for distinguishing between outright denials 
of immunity and denials that take the form of a 
refusal to rule on a motion. 

III. The questions presented warrant this 
Court’s review, and this case is a good 
vehicle for resolving them 

A. The availability of appellate jurisdic-
tion over orders refusing to grant 
immunity is an issue that warrants 
review in this case 

Recognizing the importance of qualified immun-
ity and the courts of appeals’ “core responsibility” to 
properly articulate its scope, this Court has 
repeatedly granted certiorari to clarify the scope of 
appellate jurisdiction in cases involving immunity.  
Plumhoff, 134 S. Ct. at 2019; see also Behrens, 516 
U.S. at 305; Johnson, 515 U.S. at 308-09; Mitchell, 
472 U.S. at 519; Nixon v. Fitzgerald, 457 U.S. 731, 
741 (1982) (absolute immunity).  In light of the 
entrenched division among the courts of appeals, the 
jurisdictional question in this case similarly 
warrants this Court’s review. 

The decision below epitomizes the circuit conflict 
and would be a good vehicle for resolving it.  The 
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district court appears to have acknowledged petition-
ers’ assertion of qualified immunity on the three 
separate claims respondents advanced.  App. 8 (“The 
officers argue that even if there was a constitutional 
violation under the facts alleged, the law was not 
clearly established, and they are therefore entitled to 
qualified immunity.”).  But its discussion of the 
applicable law ended there.  Though the court 
expressed its view that respondents had “identified 
specific facts that further discovery might reveal that 
may preclude summary judgment,” it never elabo-
rated on what those facts might be.  App. 11.  
Instead, the court summarily erected a barrier to 
petitioners’ demand for qualified immunity because, 
in its view, “deferral of the motion until discovery 
has occurred serves the interest of fully and fairly 
considering the claims asserted here.”  Ibid.  And 
most importantly, the district court barred 
petitioners from raising qualified immunity again 
until after all discovery was complete.  Ibid. 

The district court’s order and reasoning parrots 
the decisions of district courts that were held to be 
appealable in the decisions of other circuits cited 
above.  E.g., Summers, 368 F.3d at 887; Skousen, 305 
F.3d at 525-26.  Significantly, the court did not limit 
discovery to specific factual issues that it found to be 
disputed and relevant to immunity.  Indeed, it did 
not say what facts might be revealed in discovery, or 
how they would affect its analysis of immunity.  But 
the Ninth Circuit, operating on a mistaken view that 
orders deferring ruling on summary judgment are 
necessarily and exclusively premised on evidentiary 
sufficiency, nevertheless denied petitioners’ right to 
the interlocutory review that Mitchell otherwise 
guarantees.  App. 1-2.   
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The district court referred to Federal Rule of Civil 
Procedure 56(d), but as the text of the rule confirms, 
the finality of the order still exists.  App. 11.  Rule 
56(d) allows the district court to “deny” a motion for 
summary judgment “[i]f a nonmovant shows by 
affidavit or declaration that, for specified reasons, it 
cannot present facts essential to justify its 
opposition.”  Fed. R. Civ. P. 56(d).  But where a court 
has actually denied a motion on the facts presented 
through admissible evidence, there is no dispute that 
a defendant government official may still appeal on 
the ground that the facts found by the district court 
to be “genuine[ly] dispute[d],” Fed. R. Civ. P. 56(a), 
are legally immaterial.  E.g., Wagner v. Bay City, 227 
F.3d 316, 320 (5th Cir. 2000) (“In deciding an 
interlocutory appeal of a denial of qualified 
immunity, we can review the materiality of any 
factual disputes, but not their genuineness.”).  The 
same is true where the court has compelled the 
official to submit to unlimited discovery by refusing 
to rule on the motion.  In short, nothing should 
preclude the official from conceding that even if the 
plaintiff were to obtain the discovery proposed under 
Rule 56(d), those facts would not have any legal 
relevance for purposes of defining whether a putative 
right was “clearly established.” 

Moreover, this Court has held the obligation to 
accept the version of the facts alleged by the 
plaintiff—even on appeals from a denial of qualified 
immunity—has no application when that version “is 
blatantly contradicted by the record, so that no 
reasonable jury could believe it.”  Scott, 550 U.S. at 
380 (rejecting plaintiff’s and district court’s version of 
the facts on the basis of contrary evidence in 
videotape of car chase).  That principle carries added 
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significance here, where the fact that Lookabill 
reached for his gun was “conclusively established” by 
operation of Rule 36(b).  App. 38, 54-55.  As a result, 
no evidence produced in discovery could possibly give 
rise to a dispute on the critical factual question.  
Accord Carney v. IRS, 258 F.3d 415, 420 (5th Cir. 
2001) (explaining the conclusive effect of a Rule 36 
admission). 

B. The Ninth Circuit’s refusal to grant 
qualified immunity to petitioners was 
mistaken and contrary to this Court’s 
precedent 

Even if respondents’ proposed discovery could 
somehow generate factual disputes, respondents still 
would be unable to demonstrate a violation of any 
clearly established constitutional rights.  Respond-
ents advanced three separate claims against 
petitioners:  (1) that “detaining [Lookabill] for more 
than half an hour and keeping Lookabill face down in 
the rain” violated the Fourth Amendment; (2) that 
the use of deadly force in the circumstances of this 
case violated Lookabill’s Fourth and Fourteenth 
Amendment rights, and (3) that the deadly force 
violated the “First Amendment right to family unity” 
of Lookabill’s former stepfather and half-brother.  
App. 7-8.  If just one of those purported constitutional 
rights was not clearly established, then petitioners 
were entitled to have that claim dismissed, and they 
had a right to appeal when they were denied that 
disposition.  Behrens, 516 U.S. at 312; Harlow, 457 
U.S. at 818. 

The third right alleged provides the clearest 
example of why petitioners were entitled to immun-
ity, at least in part.  This Court has never recognized 
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a First Amendment right of familial association, and 
its precedent speaks directly to the contrary.  Roberts 
v. U.S. Jaycees, 468 U.S. 609, 618 (1984) (First 
Amendment grants right “to associate for the 
purpose of engaging in those activities protected by 
the First Amendment—speech, assembly, petition for 
the redress of grievances, and the exercise of 
religion”).  Despite the absence of constitutional text 
suggesting any right of family unity, the Ninth 
Circuit once held a mother had such a First 
Amendment right when she was deliberately 
prevented from learning the whereabouts of her son.  
Lee v. City of Los Angeles, 250 F.3d 668, 685 (9th Cir. 
2001).  But there is no authority—from any court—
for the proposition that such a right, if it exists, 
would be violated by a police shooting.  Certainly, 
neither the district court nor the Ninth Circuit was 
free to use Lee as a “general” principle to clearly 
establish such a right in the particular circumstances 
of this case.  al-Kidd, 131 S. Ct. at 2084 (“We have 
repeatedly told courts—and the Ninth Circuit in 
particular … not to define clearly established law at 
a level of generality.”) (citation omitted).  Certiorari 
is particularly appropriate when “‘existing precedent 
[has failed to] place[] the … constitutional question 
beyond debate,’” but a court of appeals permits the 
claim to proceed anyway.  E.g., Stanton v. Sims, 134 
S. Ct. 3, 5 (2013) (per curiam) (quoting al-Kidd, 131 
S. Ct. at 2083); Brosseau v. Haugen, 543 U.S. 194, 
198-99 (2004) (per curiam).  Respondents’ First 
Amendment claim should have proceeded no further.  

The first Fourth Amendment claim—that peti-
tioners took too much time to approach Lookabill—
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fares no better.2  Respondents claim that petitioners 
should have believed Lookabill when he invited the 
officers to “come and get it,” referring to the loaded 
gun on his person.  See App. 138.  Whether petition-
ers correctly doubted Lookabill’s sincerity is not the 
proper inquiry, since even if they were mistaken as 
to Lookabill’s true intentions, qualified immunity 
would protect them so long as their mistake was 
objectively reasonable.  Pearson, 555 U.S. at 231.  
And while no decision of the Ninth Circuit or this 
Court has ever required the police to expedite arrest 
procedures when dealing with a mentally unstable 
suspect, authority from the Tenth Circuit 
commanded the exact opposite.  Allen v. Muskogee, 
119 F.3d 837, 842 (10th Cir. 1997) (allowing a 
Section 1983 claim to survive summary judgment on 
the basis of plaintiffs’ expert testimony that “it is not 
appropriate to leave cover and approach a suicidal 
armed person to try to take away a gun”).  Indeed, 
case law from the Ninth Circuit at the time of the 
incident—as well as basic common sense—actually 
supported petitioners’ decision not to approach 
Lookabill until he fully calmed down.  See Bryan v. 
McPherson, 608 F.3d 614, 628 (9th Cir. 2010) (Fourth 
Amendment was violated when an officer rushed to 
use a Taser on a mentally ill subject instead of 
waiting), op. withdrawn and superseded on denial of 
reh’g en banc, 630 F.3d 805 (9th Cir. 2010).  
Petitioners can hardly be deemed “plainly 

                                            
2 For reasons unexplained, the district court left untouched 
respondents’ claim that petitioners violated his Fourteenth 
Amendment rights when they seized him at gunpoint.  App. 8-
11.  Such an attempt to invoke substantive due process 
protections in the context of police seizures was foreclosed 25 
years ago.  Graham v. Connor, 490 U.S. 386, 388 (1989). 
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incompetent,” Stanton, 134 S. Ct. at 5, for exercising 
restraint in approaching Lookabill that night, as 
even respondents’ own evidence described him as 
“angry and agitated,” App. 138.  Nothing in the law 
clearly demanded that they credulously accept an 
armed, intoxicated, and angry man’s invitation to 
“come and get it.”  Accord Crenshaw v. Lister, 556 
F.3d 1283, 1292-93 (11th Cir. 2009) (“Even 
assuming, as we must, that [the plaintiff] was 
legitimately attempting to surrender, it was 
objectively reasonable for [the officer] to question the 
sincerity of [plaintiff’s] attempt to do so” in light of 
the plaintiff’s immediate past conduct, meaning the 
officer “was not required to risk his own life” by 
believing the surrender attempt).  Most certainly, 
their obligation to do so was not “beyond debate” on 
September 7, 2010.  al-Kidd, 131 S. Ct. at 2084; see 
also Brosseau, 543 U.S. at 199. 

Finally, petitioners were entitled to qualified 
immunity on the final Fourth Amendment claim, 
namely that they unconstitutionally used deadly 
force.  Nowhere did respondents contest the key fact 
that was “conclusively established” under Rule 36:  
that against commands to the contrary by the police, 
Lookabill reached for a loaded gun, and was shot as a 
direct result.  App. 54-55.  Rather, respondents 
suggested that additional discovery would allow 
them “to have experts explore if it [wa]s even 
possible for Lookabill to have reached into his 
sweater pocket while lying on the ground on his 
belly, pull his hand gun out, locate a target, aim and 
get off a somewhat accurate shot before a sharp 
shooter with a rifle and a scope could get off an 
accurate shot to stop him.”  App. 133.  At best, this 
testimony (if obtained) would permit respondents to 
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argue that petitioners, before making the split-
second choice to shoot, could have waited an 
additional second (or two) once Lookabill reached for 
his weapon.  Legally, that argument is immaterial in 
light of this Court’s repeated admonition against 
employing hindsight to judge the reasonableness of 
an officer’s actions for purposes of the Fourth 
Amendment. Plumhoff, 134 S. Ct. at 2020; Graham 
v. Connor, 490 U.S. 386, 396 (1989) (“The 
‘reasonableness’ of a particular use of force must be 
judged from the perspective of a reasonable officer on 
the scene, rather than with the 20/20 vision of 
hindsight.”). 

Given the lack of any precedent forbidding the 
use of deadly force when an armed, intoxicated, and 
angry suspect reaches for a gun contrary to police 
commands, the Ninth Circuit should have granted 
immunity to petitioners.  Accord Jean-Baptiste v. 
Gutierrez, 627 F.3d 816, 821-22 (11th Cir. 2010) 
(reversing denial of qualified immunity and rejecting 
materiality of dispute over gun’s proximity to 
suspect’s hand); Anderson v. Russell, 247 F.3d 125, 
130-31 (4th Cir.) (holding police officer entitled to 
qualified immunity, and concluding that the speed at 
which suspect reached for bulge where officer 
reasonably believed gun was stored was not 
material), cert. denied, 534 U.S. 949 (2001). 

This Court has previously considered the merits 
of an immunity defense after first determining that a 
court of appeals impermissibly denied them the right 
to seek interlocutory review.  Mitchell, 472 U.S. at 
530; Nixon, 457 U.S. at 743-58.  Whether or not the 
qualified immunity questions in this case would 
independently warrant review, it is appropriate for 
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this Court to consider them in connection with the 
jurisdictional issue and to and grant petitioners the 
qualified immunity they deserve. 

In sum, the record in this case establishes that 
petitioners are entitled to qualified immunity for 
purely legal reasons having nothing to do with 
evidentiary insufficiency.  Because of the district 
court’s refusal to rule on their motion for summary 
judgment, however, petitioners will be required to 
submit to all discovery.  They have effectively lost 
immunity because the Ninth Circuit refused to 
consider their appeal.  The court of appeals’ 
dismissal of petitioners’ appeal, coupled with its 
refusal to grant qualified immunity, squarely 
presents an issue that has divided the circuits, and it 
warrants this Court’s review and correction. 

 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted, 

DANIEL G. LLOYD ERIC D. MILLER 
Counsel of Record PERKINS COIE LLP 
VANCOUVER CITY 1201 Third Ave., Ste. 4900 
   ATTORNEY’S OFFICE Seattle, WA  98101 
PO Box 1995 (206) 359-8000 
Vancouver, WA  98668 emiller@perkinscoie.com 
(360) 487-8500 
dan.lloyd@cityofvancouver.us 
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FILED 

March 12, 2014 

Molly C. Dwyer, Clerk 

U.S. Court of Appeals 

 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

 

GAGE WESCOM, Individually 

and FRANK WESCOM, JR., 

parent and as Personal 

Representative of the Estate 

of Nikkolas Lookabill, 

deceased, 

Plaintiffs - 

Appellees, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers,  

Defendant, 

and 

JOHN DARREN SCHULTZ; et al., 

Defendants - 

Appellants. 

No. 14-35014 

 

D.C. No. 

3:13-cv-05461-RJB 

Western District of 

Washington, 

Tacoma 

 

ORDER 

 

Before: W. FLETCHER, M. SMITH, and 

CHRISTEN, Circuit Judges 

 

On January 2, 2014, the district court granted 

appellees’ motion to defer consideration of the 

summary judgment motion pursuant to Federal Rule 

of Civil Procedure 56(d) until after discovery relevant 

to qualified immunity is completed and struck 
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appellants’ motion for summary judgment regarding 

qualified immunity. On January 7, 2014, appellants 

filed a notice of appeal, seeking review of the district 

court’s January 2, 2014 order. 

A review of the record and the parties’ 

responses to the court’s January 10, 2014 order to 

show cause demonstrates that this court lacks 

jurisdiction over the appeal. See Mitchell v. Forsyth, 

472 U.S. 511, 530 (1985) (“We hold that a district 

court’s denial of a claim of qualified immunity, to the 

extent that it turns on an issue of law, is an 

appealable ‘final decision’ within the meaning of 28 

U.S.C. § 1291.”); see also Miller v. Gammie, 335 F.3d 

889, 895 (9th Cir. 2003); Moss v. U.S. Secret Service, 

572 F.3d 962, 972-74 (9th Cir. 2009) (en banc); 

Maropulos v. City of Los Angeles, 560 F.3d 974, 975 

(9th Cir. 2009). Consequently, this appeal is 

dismissed for lack of jurisdiction. 

DISMISSED. 
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FILED 

January 10, 2014 

Molly C. Dwyer, Clerk 

U.S. Court of Appeals 

 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

 

GAGE WESCOM, Individually 

and FRANK WESCOM, JR., 

parent and as Personal 

Representative of the Estate 

of Nikkolas Lookabill, 

deceased, 

Plaintiffs - 

Appellees, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers,  

Defendant, 

and 

JOHN DARREN SCHULTZ; et al., 

Defendants - 

Appellants. 

No. 14-35014 

 

D.C. No. 

3:13-cv-05461-RJB 

Western District of 

Washington, 

Tacoma 

 

ORDER 

 

A review of the record suggests that this court 

may lack jurisdiction over the appeal because a 

district court order that defers a ruling on qualified 

immunity for a limited time is generally not 

appealable.  See Miller v. Gammie, 335 F.3d 889, 894 

(9th Cir. 2003) (en banc); Moss v. United States 

Secret Service, 572 F.3d 962, 973 (9th Cir. 2009). 
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Within 21 days after the date of this order, 

appellants shall move for voluntary dismissal of the 

appeal or show cause why it should not be dismissed 

for lack of jurisdiction.  If appellants elect to show 

cause, a response may be filed within 10 days after 

service of the memorandum. 

If appellants do not comply with this order, 

the Clerk shall dismiss this appeal pursuant to 

Ninth Circuit Rule 42-1. 

Briefing is suspended pending further order of 

the court. 

FOR THE COURT: 

 

MOLLY C. DWYER 

CLERK OF THE COURT 

 

By: Stephanie McMahon 

Motions Attorney/Deputy Clerk 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

Plaintiffs, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

Defendants. 

 

CASE NO. 13-5461 RJB 

 

ORDER ON 

DEFENDANTS’ 

GOMEZ, SCHULTZ, 

AND GUTIERREZ’S 

MOTION FOR 

SUMMARY 

JUDGMENT 

 

(Filed Jan. 2, 2014) 

This matter comes before the Court on 

Defendants Gomez, Schultz and Gutierrez’s Motion 

for Summary Judgment Re: Qualified Immunity 

(Dkt. 38) and Plaintiffs’ motion to defer consideration 

of the summary judgment motion pursuant to Fed. R. 

Civ. P. 56(d) until after discovery is completed (Dkt. 

57).  The Court has reviewed the pleadings filed 

regarding the motions and the remaining file. 

This case arises from a September 7, 2010 

police officer involved shooting that resulted in the 

death of military veteran Nikkolas Lookabill, who 
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suffered from post traumatic stress disorder.  Dkt. 

34.  Plaintiffs bring constitutional claims pursuant to 

42 U.S.C. § 1983 and a claim under the Americans 

with Disabilities Act (“ADA”).  Id.  In the interest of 

fully and fairly considering all claims, Defendants’ 

motion should be deferred pursuant to Fed. R. Civ. P. 

56(d) to give the parties time to conduct discovery. 

I. FACTS AND PROCEDURAL HISTORY 

A. BACKGROUND FACTS 

According to the Second Amended Complaint, 

on September 7, 2010, Nikkolas Lookabill, a military 

veteran of Operation Iraqi Freedom who had been 

suffering from a post-traumatic mental illness, was 

walking south along Fruit Valley Road from NW 31st 

Street in Vancouver, Washington.  Dkt. 34, at 4.  Mr. 

Lookabill had a handgun.  Id.  He got into an 

argument, and the police were called.  Id., at 5.  City 

of Vancouver police officers responded, and Mr. 

Lookabill was shot and killed.  Id., at 13. 

B. PROCEDURAL HISTORY 

On April 14, 2013, Frank Wescom, Jr., the 

estate’s representative, filed a Claim for Damages 

with Clark County’s Risk Management under RCW 

4.96.020.  Dkt. 20. 

On May 29, 2013, Plaintiffs filed a complaint 

in federal court regarding this matter.  Nikkolas 

Wren Kenneth Lookabill, et al. v. City of Vancouver, 

Western District of Washington case number 13–

5408 RJB, Dkt. 1.  It was voluntarily dismissed 

without prejudice (Dkt. 8) and a minute order closing 
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the case was entered (Dkt. 9).  Nikkolas Wren 

Kenneth Lookabill, et al. v. City of Vancouver, 

Western District of Washington case number 13–

5408 RJB. 

Plaintiffs refiled the case on June 11, 2013.  

Nikkolas Wren Kenneth Lookabill, et al. v. City of 

Vancouver, Western District of Washington case 

number 13–5408 BHS.  The case was initially 

assigned to U.S. District Court Judge Benjamin 

Settle, and reassigned to this Court on June 27, 

2013. 

On August 20, 2013, Plaintiffs filed an 

Amended Complaint.  Dkt. 13.  Defendants filed 

their Answers to the Amended Complaint on 

September 3, 2013 (Dkts. 14 and 15) and filed 

Amended Answers to the Amended Complaint on 

September 12, 2013 (Dkts. 16 and 17). 

On October 24, 2013, the Defendants’ Motion 

for Summary Judgment was denied, in part, and 

granted, in part.  Dkt. 33.  Plaintiffs’ state law claims 

were dismissed, and Plaintiffs’ motion to amend their 

Amended Complaint was granted. Id. 

The Second Amended Complaint, filed on 

November 4, 2013, asserts claims against the 

individual officers for violation of: 1) Mr. Lookabill’s 

Fourth Amendment rights against an unreasonable 

seizure by “detaining [him] for more than half an 

hour and keeping Lookabill face down in the rain;” 2) 

Mr. Lookabill’s Fourth and Fourteenth Amendment 

rights against the use of excessive force, and 3) Mr. 

Frank Wescom’s and Mr. Gage Wescom’s First 
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Amendment right to family unity.  Dkt. 34.  

Plaintiffs also make claims against the City of 

Vancouver.  Id. 

C. PENDING MOTION 

In their motion for summary judgment, the 

Defendants argue that all federal claims against the 

individual officers should be dismissed because they 

did not violate anyone’s constitutional rights.  Dkts. 

38 and 74.  They argue that: 1) holding an 

intoxicated, armed, and non-complaint subject at 

gunpoint, does not without more, amount to an 

unreasonable seizure, 2) because there was no 

intentional and independent Fourth Amendment 

violation that provoked Mr. Lookabill to reach for his 

gun, any criticism of the officers’ tactics is legally 

irrelevant; and 3) no case supports the proposition 

that the police violate a person’s First Amendment 

rights by lawfully seizing a family member.  Id.  The 

officers argue that even if there was a constitutional 

violation under the facts alleged, the law was not 

clearly established, and they are therefore entitled to 

qualified immunity. Id. 

Plaintiffs respond and oppose the motion for 

summary judgment.  Dkt. 57.  Plaintiffs also argue 

that pursuant to Fed. R. Civ. P. 56(d), the Court 

should defer ruling on the summary judgment 

motion until the Plaintiffs have had an opportunity 

to conduct meaningful discovery.  Dkt. 57. 

Trial is set to begin on September 8, 2014.  

Dkt. 37.  The discovery deadline is May 12, 2014.  Id. 
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II. DISCUSSION 

A. SUMMARY JUDGMENT—STANDARD 

Summary judgment is proper only if the 

pleadings, the discovery and disclosure materials on 

file, and any affidavits show that there is no genuine 

issue as to any material fact and that the movant is 

entitled to judgment as a matter of law.  Fed. R. Civ. 

P. 56(c).  The moving party is entitled to judgment as 

a matter of law when the nonmoving party fails to 

make a sufficient showing on an essential element of 

a claim in the case on which the nonmoving party 

has the burden of proof.  Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1985).  There is no genuine issue of 

fact for trial where the record, taken as a whole, 

could not lead a rational trier of fact to find for the 

non moving party.  Matsushita Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 586 (1986) 

(nonmoving party must present specific, significant 

probative evidence, not simply “some metaphysical 

doubt.”).  See also Fed. R. Civ. P. 56(e).  Conversely, a 

genuine dispute over a material fact exists if there is 

sufficient evidence supporting the claimed factual 

dispute, requiring a judge or jury to resolve the 

differing versions of the truth.  Anderson v. Liberty 

Lobby, Inc., 477 [U.]S. 242, 253 (1986); T.W. Elec. 

Service Inc. v. Pacific Electrical Contractors 

Association, 809 F.2d 626, 630 (9th Cir. 1987). 

The determination of the existence of a 

material fact is often a close question.  The court 

must consider the substantive evidentiary burden 

that the nonmoving party must meet at trial—e.g., a 

preponderance of the evidence in most civil cases.  
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Anderson, 477 U.S. at 254, T.W. Elect. Service Inc., 

809 F.2d at 630.  The court must resolve any factual 

issues of controversy in favor of the nonmoving party 

only when the facts specifically attested by that 

party contradict facts specifically attested by the 

moving party.  The nonmoving party may not merely 

state that it will discredit the moving party’s 

evidence at trial, in the hopes that evidence can be 

developed at trial to support the claim.  T.W. Elect. 

Service Inc., 809 F.2d at 630 (relying on Anderson, 

supra ).  Conclusory, non specific statements in 

affidavits are not sufficient, and “missing facts” will 

not be “presumed.”  Lujan v. National Wildlife 

Federation, 497 U.S. 871, 888–89 (1990). 

B. FED. R. CIV. P. 56(d) MOTION 

Pursuant to Fed. R. Civ. P. 56(a), “[t]he court 

shall grant summary judgment if the movant shows 

that there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a 

matter of law.”  Rule 56(d) further provides that if 

the non-moving party shows “by affidavit or 

declaration that, for specified reasons, it cannot 

present facts essential to justify its opposition, the 

court may: (1) defer considering the motion or deny 

it; (2) allow time to obtain affidavits or declarations 

or to take discovery; or (3) issue any other 

appropriate order.”  A party requesting relief 

pursuant to Rule 56(d) “must identify by affidavit the 

specific facts that further discovery would reveal, 

and explain why those facts would preclude 

summary judgment.”  Tatum v. City and County of 

San Francisco, 441 F.3d 1090, 1100 (9th Cir.2006). 
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Plaintiffs’ motion to defer consideration of the 

summary judgment motion pursuant to Fed. R. Civ. 

P. 56(d) (Dkt. 57) should be granted.  Although it is a 

close question, Plaintiffs have identified specific facts 

that further discovery might reveal that may 

preclude summary judgment.  The Court is mindful 

that the central party that might give testimony 

against Defendants, Mr. Lookabill, is deceased. 

Moreover, deferral of the motion until discovery has 

occurred serves the interest of fully and fairly 

considering the claims asserted here.  Defendants’ 

summary judgment motion should be stricken, but 

maybe [sic] renoted after parties have conducted 

discovery. 

III. ORDER 

It is ORDERED that: 

 Plaintiffs’ motion to defer consideration 

of the summary judgment motion 

pursuant to Fed. R. Civ. P. 56(d) until 

after discovery is completed (Dkt.57) IS 

GRANTED; and 

 Defendants Gomez, Schultz and 

Gutierrez’s Motion for Summary 

Judgment Re: Qualified Immunity 

(Dkt.38) IS STRICKEN, but may be 

renoted after discovery, if appropriate. 

The Clerk is directed to send uncertified copies 

of this Order to all counsel of record and to any party 

appearing pro se at said party’s last known address. 
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Dated this 2nd day of January, 2014. 

                      /s/  

ROBERT J. BRYAN 

UNITED STATES 

     DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

Plaintiffs, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

Defendants. 

 

CASE NO. 13-5461 RJB 

 

ORDER ON 

DEFENDANTS’ JOINT 

MOTION FOR 

SUMMARY 

JUDGMENT 

 

(Filed Oct. 24, 2013) 

This matter comes before the Court on 

Defendants’ Joint Motion for Summary Judgment 

Re: 1) Lack of Standing, 2) ADA Claims, and 3) State 

Law Claims. Dkt. 18. The Court has reviewed the 

pleadings filed regarding the motion and the 

remaining file. 

This case arises from a September 7, 2010 

police officer involved shooting that resulted in the 

death of military veteran Nikkolas Lookabill, who 

suffered from post traumatic stress disorder.  Dkt. 

13.  Plaintiffs bring constitutional claims pursuant to 
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42 U.S.C. § 1983, claims under the Americans with 

Disabilities Act (“ADA”), and claims under state law. 

Id. 

I. FACTS AND PROCEDURAL HISTORY 

A. BACKGROUND FACTS 

According to the Amended Complaint, on 

September 7, 2010, Nikkolas Lookabill, a military 

veteran of Operation Iraqi Freedom who had been 

suffering from a post-traumatic mental illness, was 

walking south along Fruit Valley Road from NW 31st 

Street in Vancouver, Washington.  Dkt. 13, at 4. Mr. 

Lookabill had a handgun.  Id.  He got into an 

argument, and the police were called.  Id., at 5.  City 

of Vancouver police officers responded, and Mr. 

Lookabill was shot. Id., at 13. 

It is undisputed that Mr. Lookabill was not 

married, had no children, and no one relied upon him 

for financial support. Plaintiff Frank Wescom, Jr. is 

Mr. Lookabill’s former stepfather and Plaintiff Gage 

Wescom, who was born in 1991, is Mr. Lookabill’s 

half-brother. Dkt. 13. 

B. PROCEDURAL HISTORY 

On April 14, 2013, Frank Wescom, Jr., filed a 

Claim for Damages with Clark County’s Risk 

Management under RCW 4.96.020.   Dkt. 20. 

On May 29, 2013, Plaintiffs filed a complaint 

in federal court regarding this matter. Nikkolas 

Wren Kenneth Lookabill, et al. v. City of Vancouver, 

Western District of Washington case number 13-5408 

RJB, Dkt. 1.  It was voluntarily dismissed without 
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prejudice (Dkt. 8) and a minute order closing the case 

was entered (Dkt. 9). Nikkolas Wren Kenneth 

Lookabill, et al. v. City of Vancouver, Western 

District of Washington case number 13-5408 RJB. 

Plaintiffs refiled the case on June 11, 2013. 

Nikkolas Wren Kenneth Lookabill, et al. v. City of 

Vancouver, Western District of Washington case 

number 13-5408 BHS.  The case was initially 

assigned to U.S. District Court Judge Benjamin 

Settle, and reassigned to this Court on June 27, 

2013. 

On August 12, 2013, Plaintiff Frank Wescom, 

Jr. filed a Petition for Order Appointing Personal 

Representative in King County Superior Court. Dkt. 

25. Frank Wescom, Jr. also filed an Oath of Personal 

Representative. Dkt. 30-2. On August 13, 2013, King 

County Superior Court granted the petition and 

Frank Wescom, Jr. was appointed as personal 

representative to decedent Nikkolas Wren Kenneth 

Lookabill’s estate. Dkt. 25, at 5-6.  

On August 20, 2013, Plaintiffs filed an 

Amended Complaint. Dkt. 13. Defendants filed their 

Answers to the Amended Complaint on September 3, 

2013 (Dkts. 14 and 15) and filed Amended Answers 

to the Amended Complaint on September 12, 2013 

(Dkts. 16 and 17)  

The Joint Status Report is due on November 5, 

2013.  Dkt. 23.  No discovery has occurred.  Dkt. 24. 
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C. PENDING MOTION 

In their motion for summary judgment, the 

Defendants argue that all federal claims should be 

dismissed because there is no personal 

representative to pursue the claims of Nikkolas 

Lookabill and neither Frank Wescom nor Gage 

Wescom can sue in their individual capacities.  Dkts. 

18 and 26.  The Defendants also argue that the 

Plaintiffs fail to state a claim on which relief can be 

granted regarding their Americans with Disabilities 

Act claim.  Id.  The Defendants argue that the 

Plaintiffs’ state law claims should be dismissed 

because there is no personal representative 

authorized to pursue them and because the named 

plaintiffs were not financially dependent on Nikkolas 

Lookabill.  Id.  Defendants move for dismissal of the 

wrongful death claim pursuant to RCW 4.20.010, et . 

seq.; the “right of survivorship” claim RCW 4.20.046; 

and “respondeat superior” against the City of 

Vancouver arguing that they are not really separate 

theories of liability, but identify either who can 

recover, or against whom recovery may be had, if 

negligence and/or assault are proven.  Dkt. 18.  

Defendants also argue that the state law claims 

should be dismissed because they are barred by the 

statute of limitations and because no tort claim was 

filed as required by RCW 4.96.020(4). Id. 

Plaintiffs respond and argue that the motion 

for summary judgment should be denied because 

Frank Wescom, Jr. was properly appointed as the 

personal representative of the estate of Mr. 

Lookabill.  Dkt. 24.  Plaintiffs argue that Plaintiff 
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Gage Wescom and Frank Wescom, Jr. (personally) 

can factually state a claim under 42 U.S.C. § 1983 for 

a “liberty claim under the 14th Amendment,” and 

“association” under the First Amendment; Plaintiffs 

move the Court to allow further amendment of their 

complaint to add a First Amendment claim on behalf 

of Gage Wescom and Frank Wescom, Jr.  Id.  

Plaintiffs argue their claim under the ADA should 

not be dismissed because they are not alleging a 

reasonable accommodation theory, but are asserting 

a “wrongful arrest” theory. Id. That is, that officers 

here attempted to arrest Mr. Lookabill “because they 

misperceived the effects of that disability as criminal 

activity.” Id. Plaintiffs argue that their state law 

claims should not be dismissed because when Frank 

Wescom filed his tort claim with the City of 

Vancouver, it was on notice of the claims raised here 

and the claim should be liberally construed to 

achieve justice. Id. 

II. DISCUSSION 

A. SUMMARY JUDGMENT STANDARD 

Summary judgment is proper only if the 

pleadings, the discovery and disclosure materials on 

file, and any affidavits show that there is no genuine 

issue as to any material fact and that the movant is 

entitled to judgment as a matter of law. Fed. R. Civ. 

P. 56(c). The moving party is entitled to judgment as 

a matter of law when the nonmoving party fails to 

make a sufficient showing on an essential element of 

a claim in the case on which the nonmoving party 

has the burden of proof. Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1985). There is no genuine issue of 
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fact for trial where the record, taken as a whole, 

could not lead a rational trier of fact to find for the 

non moving party. Matsushita Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 586 

(1986)(nonmoving party must present specific, 

significant probative evidence, not simply “some 

metaphysical doubt.”). See also Fed. R. Civ. P. 56(e). 

Conversely, a genuine dispute over a material fact 

exists if there is sufficient evidence supporting the 

claimed factual dispute, requiring a judge or jury to 

resolve the differing versions of the truth. Anderson 

v. Liberty Lobby, Inc., 477 [U].S. 242, 253 (1986); 

T.W. Elec. Service Inc. v. Pacific Electrical 

Contractors Association, 809 F.2d 626, 630 (9th Cir. 

1987). 

The determination of the existence of a 

material fact is often a close question.  The court 

must consider the substantive evidentiary burden 

that the nonmoving party must meet at trial – e.g., a 

preponderance of the evidence in most civil cases. 

Anderson, 477 U.S. at 254, T.W. Elect. Service Inc., 

809 F.2d at 630.  The court must resolve any factual 

issues of controversy in favor of the nonmoving party 

only when the facts specifically attested by that 

party contradict facts specifically attested by the 

moving party.  The nonmoving party may not merely 

state that it will discredit the moving party’s 

evidence at trial, in the hopes that evidence can be 

developed at trial to support the claim.  T.W. Elect. 

Service Inc., 809 F.2d at 630 (relying on Anderson, 

supra). Conclusory, non specific statements in 

affidavits are not sufficient, and “missing facts” will 
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not be “presumed.”  Lujan v. National Wildlife 

Federation, 497 U.S. 871, 888-89 (1990). 

B. FRANK WESCOM, JR.’S STANDING TO 

BRING FEDERAL CLAIMS ON BEHALF 

OF THE ESTATE OF MR. LOOKABILL 

“Article III of the Constitution confines the 

judicial power of federal courts to deciding actual 

‘Cases’ or ‘Controversies.’ One essential aspect of this 

requirement is that any person invoking the power of 

a federal court must demonstrate standing to do so.” 

Hollingsworth v. Perry, 570 U.S. ____, 133 S. Ct. 

2652, 2661 (2013). Generally, “Fourth Amendment 

rights are personal rights which ... may not be 

vicariously asserted.” Moreland v. Las Vegas Police 

Dep’t, 159 F.3d 365, 369 (9th Cir. 1998) (internal 

citations omitted). “In § 1983 actions, however, the 

survivors of an individual killed as a result of an 

officer’s excessive use of force may assert a Fourth 

Amendment claim on that individual’s behalf if the 

relevant state’s law authorizes a survival action.” 

Moreland v. Las Vegas Police Dep’t, 159 F.3d 365, 

369 (9th Cir. 1998) (citing 42 U.S.C. § 1988(a)). The 

state’s survival law is to be followed unless it is 

inconsistent with the Constitution and the laws of 

the United States.”  42 U.S.C. § 1988(a).  

Accordingly, as the party seeking to bring a survival 

action, Frank Wescom, Jr. bears the burden of 

demonstrating that Washington’s law authorizes a 

survival action and that he meets Washington’s 

requirements for bringing a survival action.  

Moreland, at 369. 
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In Washington, “[a]ll causes of action by a 

person . . . against another person or persons shall 

survive to the personal representatives of the former 

…, whether such actions arise on contract or 

otherwise.” RCW 4.20.046(1).  Referred to as the 

“general survival statute, RCW 4.20.046(1), 

preserves all causes of action that a decedent could 

have brought if he or she had survived.” Otani ex rel. 

Shigaki v. Broudy, 151 Wash.2d 750, 755-56 (2004). 

To the extent that Defendants move for 

summary dismissal of the case, by asserting that 

Frank Wescom, Jr. has no standing to bring the case, 

the motion should be denied.  On August 13, 2013, 

King County Superior Court granted his petition, 

and Frank Wescom, Jr. was appointed as personal 

representative to decedent Nikkolas Wren Kenneth 

Lookabill’s estate.  Dkt. 25, at 5-6.  As personal 

representative of Mr. Lookabill’s estate, Frank 

Wescom, Jr. is “authorized in his . . . own name to 

maintain and prosecute such actions as pertain to 

the management and settlement of the estate, and 

may institute suit to collect any debts due the estate 

or to recover any property, real or personal, or for 

trespass of any kind or character.”  RCW 11.48.010.  

The Amended Complaint in this case was filed on 

August 20, 2013, and Frank Wescom, Jr. is named a 

Plaintiff as “parent and as the personal 

representative” of the estate of Mr. Lookabill.  Dkt. 

13. 

As of the filing date, fewer than three years 

had passed since the September 7, 2010 shooting, so 

the Amended Complaint was filed before the three 
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year statute of limitations had run.  Defendants state 

that they “do not argue that a properly appointed 

personal representative is prevented from seeking 

redress on behalf of an estate under federal law” but 

are instead arguing that there is a “complete absence 

of any personal representative here.”  Dkt. 18, at 21, 

n.6 (emphasis in original). The general survival 

statute thus provides Frank Wescom, Jr., in his 

representative capacity, standing to pursue the 

§ 1983 claims[.] 

In their reply, Defendants concede that Frank 

Wescom, Jr. was appointed as personal 

representative, but argue that there is no evidence in 

the record that he is qualified to act as a personal 

representative because Plaintiffs failed to point to 

evidence that letters of administration were issued 

by the clerk, after Frank Wescom, Jr. filed an oath, 

as required under RCW 11.28.170, and a bond, as 

required under RCW 11.28.185.  Dkt. 26.  These 

arguments were newly raised in the Reply and so the 

Plaintiffs were given an opportunity to respond. 

In their Surreply, Plaintiffs point out that 

Frank Wescom, Jr. did, in fact, file an Oath as 

required under RCW 11.28.170.  Dkt. 30-2.  The King 

County Superior Court took that Oath into 

consideration when signing the Petition and did not 

order that a bond be set.  Further, Plaintiffs properly 

argue that Defendants appear to be conflating the 

requirements under the Washington’s probate laws 

(regarding letters of administration for example) and 

the requirements for bringing survival actions.  As 

an aside, although Plaintiffs’ counsel states that she 
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contacted King County and was told that letters of 

administration were issued in probate cases “Type 4 

cases” and Frank Lookabill’s case was a “Type 2 

case,” so no letters of administration could be issued, 

Defendants’ motion to strike those statements as 

hearsay should be granted. 

In any event, Parties have gone far afield of 

the requirements under Washington law in regard to 

survival actions and the motion to dismiss the case 

should not be granted on this basis. 

C. FRANK WESCOM, JR. AND GAGE 

WESCOM’S FEDERAL CLAIMS FOR 

VIOLATION OF THE 14TH 

AMENDMENT. 

The Ninth Circuit “has recognized that 

parents have a Fourteenth Amendment liberty 

interest in the companionship and society of their 

children.”  Wilkinson v. Torres, 610 F.3d 546, 554 

(9th Cir. 2010).  Accordingly, “[p]arents and children 

may assert Fourteenth Amendment substantive due 

process claims if they are deprived of their liberty 

interest in the companionship and society of their 

child or parent through official conduct.” Lemire v. 

California Dept. of Corrections and Rehabilitation, 

726 F.3d 1062 (9th Cir. 2013).  “Official conduct that 

‘shocks the conscience’ in depriving parents of that 

interest is cognizable as a violation of due process.”  

Id. 

Defendants move to dismiss this claim, 

arguing that a former step parent does not have a 

substantive due process liberty interest in their 
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relationship with an adult child.  Dkt. 24.  

Defendants’ motion should be granted.  Plaintiffs 

have failed to cite to a case which holds that a former 

step parent has such a liberty interest in his 

relationship with an adult former stepchild.  Frank 

Wescom, Jr.’s substantive due process claim should 

be dismissed. 

Further, Gage Wescom acknowledges that 

there is no authority to support his argument that 

he, as a half brother, has a substantive due process 

liberty interest in the relationship with his adult half 

brother.  Indeed, Ninth Circuit precedent is to the 

contrary: siblings do not have a substantive due 

process liberty interest with each other.  Ward v. City 

of San Jose, 967 F.2d 280, 284 (9th Cir. 1991).  Gage 

Wescom’s substantive due process claim should be 

dismissed. 

D. MOTION TO AMEND COMPLAINT TO 

ADD CLAIMS FOR VIOLATION OF THE 

FIRST AMENDMENT 

Plaintiffs seek to amend their Amended 

Complaint to add claims for violation of the First 

Amendment.  Dkt. 24. 

Under Fed. R. Civ. P. 15(a), a party may 

amend its pleadings once as a matter of course if 

before certain deadlines, and in “all other cases, a 

party may amend its pleading only with the opposing 

party's written consent or the court’s leave.  The 

court should freely give leave when justice so 

requires.” In deciding whether the grant a motion to 

amend, the court considers a number of factors, 
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including undue delay, bad faith or dilatory motive, 

repeated failure to cure deficiencies by amendments 

previously allowed, undue prejudice to opposing 

parties, harm to the movant if leave is not granted, 

and futility of the amendment. Foman v. Davis, 37 

U.S. 178, 182 (1962); Martinez v. Newport Beach 

City, 125 F.3d 777, 785 (9th Cir. 1997).  

Plaintiffs’ motion to amended their Amended 

Complaint (Dkt. 24) should be granted.  In this case, 

there does not appear to be undue delay, bad faith or 

dilatory motive, repeated failure to cure deficiencies 

by amendments previously allowed, or undue 

prejudice to Defendants.  Plaintiffs would be harmed 

if they were unable to clarify their claims. 

Amendment of the Amended Complaint does not 

appear to be futile. The First Amendment “protects 

those relationships, including family relationships, 

that presuppose deep attachments and commitments 

to the necessarily few other individuals with whom 

one shares not only a special community of thoughts, 

experiences, and beliefs but also distinctively 

personal aspects of one’s life.”  Board of Dir. v. 

Rotary Club, 481 U.S. 537, 545 (1987) (internal 

citations omitted).  The Ninth Circuit recognizes a 

cause of action under 42 U.S.[C.] § 1983 for alleged 

violations of the right to family unity and intimate 

association under the First Amendment. Lee v. City 

of Los Angeles, 250 F.3d 668, 685 (9th Cir. 2001). 

There is no showing that a claim under the 

First Amendment for the right to intimate 

association between half brothers and or former step 

fathers with whom the decedent lived is precluded. 
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Plaintiffs’ motion to amend their Amended 

Complaint should be granted. Plaintiffs, however, 

have failed to attached [sic] a proposed Second 

Amended Complaint. Plaintiffs should file their 

Second Amended Complaint, if any, on or before 

November 8, 2013. 

E. ADA CLAIM 

“Title II of the ADA provides that ‘no qualified 

individual with a disability shall, by reason of such 

disability, be excluded from participation in or be 

denied the benefits of the services, programs, or 

activities of a public entity, or be subjected to 

discrimination by any such entity.’” Simmons v. 

Navajo County, Ariz., 609 F.3d 1011, 1021 (9th Cir. 

2010) (citing 42 U.S.C. § 12132). To state a claim 

under the ADA’s Title II, Plaintiffs must allege: 

(1) he is an individual with a disability; 

(2) he is otherwise qualified to participate 

in or receive the benefit of some public 

entity’s services, programs, or activities; 

(3) he was either excluded from 

participation in or denied the benefits of 

the public entity’s services, programs, or 

activities, or was otherwise discriminated 

against by the public entity; and (4) such 

exclusion, denial of benefits, or 

discrimination was by reason of [his] 

disability. 

Id. 

Defendants’ motion to summarily dismiss the 

ADA claim, which is brought by all Plaintiffs against 
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all Defendants, should be granted, in part, and 

denied without prejudice, in part. 

Defendants’ motion for dismissal of the ADA 

claim as asserted against the individual officers 

should be granted.  Plaintiffs concede that insofar as 

this claim was asserted against the individual 

officers, their ADA claim should be dismissed. Dkt. 

24, at 14. To the extent that Plaintiff Frank Wescom, 

Jr., in his personal capacity, or Plaintiff Gage 

Wescom assert a claim under the ADA, the claims 

should be dismissed.  There is no allegation that they 

have a disability or suffered discrimination as a 

result of a disability. 

The remaining claim, then, appears to be the 

estate’s ADA claim against the City of Vancouver. 

Defendants’ motion for dismissal of the estate’s ADA 

claim against the City of Vancouver, by arguing that 

no personal representative has been appointed for 

the estate, should be denied.  As above, Frank 

Wescom, Jr. was appointed as personal 

representative for the estate, and so the estate’s 

claim should not be dismissed on this basis.   

To the extent that Defendants move for 

summary dismissal of the estate’s ADA claim against 

the City by arguing that Plaintiffs have failed to 

point to evidence in the record to support their claim, 

the motion should be denied without prejudice.  

Plaintiffs properly point out that the motion for 

summary dismissal of this claim is made before any 

discovery has been done. Dkt. 24.  To the extent that 

Defendants argue that Plaintiffs have failed to point 

to evidence in the record to support this claim, the 
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motion is premature considering the procedural 

posture of the case, and should be denied without 

prejudice. 

Defendants appear to be moving for dismissal 

of the estate’s ADA claim against the City of 

Vancouver pursuant to Fed. R. Civ. P. 12(b), because 

they argue that Plaintiffs have failed to state an 

ADA claim because they have not sufficiently alleged 

that Mr. Lookabill was a “qualified individual with a 

disability.”  Dkt. 18, at 26.  Defendants also move for 

dismissal of the ADA claim made against the City of 

Vancouver, arguing that they have failed to state a 

claim because an arrest is a type of “service, program 

or activity” contemplated by the ADA.  Dkt. 18.   

To the extent that Defendants’ motion to 

dismiss the estate’s ADA claim is made pursuant to 

Fed. R. Civ. P. 12(b), it should be denied.  Plaintiffs 

have alleged that Mr. Lookabill was an individual 

with a disability, that is, post traumatic stress 

disorder.  Further, Plaintiffs do not argue that Mr. 

Lookabill was “excluded from participation in or 

denied the benefits of the public entity’s services, 

programs, or activities.”  Instead, Plaintiffs state 

they are asserting a “wrongful arrest” theory.  That 

is, Plaintiffs allege that Mr. Lookabill was “otherwise 

discriminated against” by the City of Vancouver 

when he was arrested because or “by reason of” his 

disability and not because of the perpetration of some 

crime unrelated to his disability. Id. Under this 

theory, courts in other circuits and a district court in 

the Western District of Washington have found an 

ADA claim could lie where “the police wrongly 
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arrested someone with a disability because they 

misperceived the effects of that disability as criminal 

activity.”  Lewis v. Truitt, 960 F. Supp. 175 (S.D. Ind. 

1999) (holding Plaintiff stated a claim under title II 

of the ADA when police beat and arrested, for 

resisting arrest, a deaf man who could not 

understand their commands); Gohier v. Enright, 186 

F.2d 1216, 1221 (10th Cir. 1999) (finding that though 

viable, this theory does not apply to the facts of the 

case); Patrice v. Murphy, 43 F. Supp 2d 1156, 1160 

(W.D. Wash 1999) (noting the potential of the claim, 

but holding that the plaintiff there expressly 

declined to make such a claim).  The Ninth Circuit 

has not ruled on whether a plaintiff could state such 

a cause of action.  Assuming such a cause of action, 

Plaintiffs have alleged that Mr. Lookabill was not 

acting in a threatening manner and that he was fully 

compliant with the officer’s commands.  The 

Amended Complaint alleges that Mr. Lookabill was 

wrongfully seized because the responding officers 

misperceived the effects of his disability as criminal 

activity.  Although Defendants argue that other 

circuits and district courts that have examined the 

question of “wrongful arrest” have held that the Title 

II of the ADA does not apply when the police use 

force in response to threatening conduct, Gohier, at 

1222. Hainze v. Richards, 207 F.3d 795, (5th Cir. 

2000) (holding that Title II of the ADA does not apply 

to an officer’s on-the-street responses to reported 

disturbances or other similar incidents, whether or 

not those calls involve subjects with mental 

disabilities, prior to the officer’s securing the scene 

and ensuring that there is no threat to human life), 
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that defense is premature at this stage in the 

proceedings. 

The ADA claim, as asserted against the 

individual officers, and to the extent it is asserted by 

Frank Wescom, Jr. in his personal capacity, and by 

Gage Wescom, should be dismissed.  The estate’s 

ADA claim, asserted against the City of Vancouver, 

should not be dismissed, at this point. 

F. STATE LAW CLAIMS 

Plaintiffs make state law claims for assault 

and battery, negligence, wrongful death pursuant to 

RCW 4.20.010, et seq., “right of survivorship” citing 

RCW 4.20.046, and “respondeat superior” against the 

City of Vancouver.  Dkt. 13.  Defendants move for 

dismissal of all the claims, arguing that there is no 

personal representative to bring them, that the 

assault and battery claim is barred by the two year 

statute of limitations, Plaintiff’s negligence claim is 

predicated on the assault and battery claim, and so is 

really a cause of action for assault and battery, and 

should be dismissed as barred by the statute of 

limitations; Defendants move for dismissal of the 

wrongful death claim pursuant to RCW 4.20.010, et 

seq.; the “right of survivorship” claim RCW 4.20.046; 

and “respondeat superior” against the City of 

Vancouver arguing that they are not really separate 

theories of liability, but identify either who can 

recover, or against whom recovery may be had, if 

negligence and/or assault are proven; and 

Defendants argue that neither the estate nor Gage 

Wescom can recover under state law because there 

was never a tort claim filed on their behalf.  Dkt. 18. 
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Plaintiffs respond, and fail to address a 

majority of Defendants arguments, only discussing 

the issue of whether the tort claim filed with the City 

of Vancouver was sufficient.  Dkt. 24.  Even 

assuming that the tort claim was sufficient, 

Defendants’ motion for summary judgment on each 

of the state law claims should be granted as below. 

1. Assault and Battery 

Defendants’ motion to summarily dismiss the 

assault and battery claim should be granted.  The 

statute of limitations in the Washington for assault 

and battery is two years. RCW 4.16.100(1). Plaintiffs 

filed their case over two and a half years after the 

event. The claim for assault and battery should be 

dismissed. 

2. Negligence 

Defendants’ motion to summarily dismiss 

Plaintiffs’ negligence claim should be granted.  

Defendants argue that Plaintiffs’ claim for negligence 

is an attempt to recharacterize their assault and 

battery claim, so as to avoid the two year statute of 

limitations.  In regard to the negligence claim, the 

Amended Complaint provides: 

Defendant officers and/or other City of 

Vancouver personnel were negligent in 

allowing its employees to fire 13 shots at 

Lookabill, which caused his death.  As a 

direct and proximate result of the 

aforementioned conduct of Defendant 

City of Vancouver and defendant officers, 

Lookabill was injured, sustained general 
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and specific damages, and died. In doing 

the things alleged herein, defendant 

officers were acting within the course and 

scope of employment by defendant City of 

Vancouver.  Defendant City of Vancouver 

is therefore liable for all damages, other 

than punitive damages caused by 

individual defendant officers. 

Dkt. 13, at 14.   In their response to the summary 

judgment motion, Plaintiffs have failed to respond or 

in any manner articulate their theory on their claim 

for negligence. Their claim for negligence should be 

dismissed as a recharacterization of the assault and 

battery claim which is barred by the statute of 

limitations. 

3. Wrongful Death 

Defendants’ motion to summarily dismiss 

Plaintiffs’ claims for wrongful death under RCW 

4.20.010, should be granted. RCW 4.20.010 provides: 

“[w]hen the death of a person is caused by the 

wrongful act, neglect or default of another his 

personal representative may maintain an action for 

damages against the person causing the death. . . .” 

RCW 4.20.020 “strictly limits the possible 

beneficiaries of a wrongful death claim.”  Atchison v. 

Great Western Malting Co., 161 Wash.2d 372, 377 

(2007). It provides: 

Every such action shall be for the benefit 

of the wife, husband, child or children, 

including stepchildren, of the person 

whose death shall have been so caused. If 
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there be no wife or husband or such child 

or children, such action may be 

maintained for the benefit of the parents, 

sisters or brothers, who may be 

dependent upon the deceased person for 

support, and who are resident within the 

United States at the time of his death. 

There is no evidence in the record that any of 

the Plaintiffs are among the possible beneficiaries for 

a wrongful death claim in Washington.  There is no 

showing any of them were dependent upon Mr. 

Lookabill for financial support.  The claim for 

wrongful death under RCW 4.20.010 should be 

dismissed. 

4. Right of Survivorship 

Defendants’ motion to summarily dismiss 

Plaintiffs’ claim for “right of survivorship” citing 

RCW 4.20.046, should be granted. RCW 4.20.046 

“does not create a separate claim for the survivors, 

but merely preserves the causes of action that a 

person could have maintained had he not died, other 

than for pain and suffering, anxiety, emotional 

distress, or humiliation.”  Wooldridge v. Woolett, 96 

Wash.2d 659, 662-663 (1981).  Plaintiffs’ claim for 

“right of survivorship” should be dismissed. 

5. Respondeat Superior 

Defendants’ motion to dismiss Plaintiff’s 

claims for “respondeat superior” against the City of 

Vancouver should be granted. Plaintiffs have failed 

to point to issues of fact as to any of their state law 

claims against the individual officers.  Plaintiffs’ 
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claim that the City of Vancouver is liable based on 

the doctrine of respondeat superior for the torts of its 

employees should be dismissed.  Spurrell v. Bloch, 40 

Wash. App. 854, [sic] (1985) (noting the finding of 

employee nonliability precludes any finding that the 

employer is liable, when liability is based solely on 

the doctrine of respondeat superior). 

 

III. ORDER 

It is ORDERED that: 

Defendants’ Joint Motion for Summary 

Judgment Re: 1) Lack of Standing, 2) ADA Claims, 

and 3) State Law Claims (Dkt. 18) IS 

 DENIED as to Lack of Standing; 

 DENIED WITHOUT PREJUDICE as 

to the Estate’s claim against the City of 

Vancouver; 

 GRANTED as to the ADA claim 

against the individual officers, and that claim 

is dismissed; 

 GRANTED as to Frank Wescom, Jr., in 

his personal capacity, and Gage Wescom’s 

ADA claims, and those claims are dismissed; 

and 

 GRANTED as to the state law claims; 

and those claims are dismissed. 

Plaintiffs’ motion to amended [sic] their 

Amended Complaint (Dkt. 24) IS GRANTED; 
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 Plaintiffs should file their Second 

Amended Complaint on or before November 8, 

2013. 

The Clerk is directed to send uncertified copies 

of this Order to all counsel of record and to any party 

appearing pro se at said party’s last known address. 

Dated this 24th day of October, 2013. 

 

                      /s/  

ROBERT J. BRYAN 

UNITED STATES 

     DISTRICT JUDGE 
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FILED 

April 17, 2014 

Molly C. Dwyer, Clerk 

U.S. Court of Appeals 

 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

 

GAGE WESCOM, Individually 

and FRANK WESCOM, JR., 

parent and as Personal 

Representative of the Estate 

of Nikkolas Lookabill, 

deceased, 

Plaintiffs - 

Appellees, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers,  

Defendant, 

and 

JOHN DARREN SCHULTZ; et al., 

Defendants - 

Appellants. 

No. 14-35014 

 

D.C. No. 

3:13-cv-05461-RJB 

Western District of 

Washington, 

Tacoma 

 

ORDER 

 

Before: W. FLETCHER, M. SMITH, and 

CHRISTEN, Circuit Judges 

 

Appellants’ petition for panel rehearing or 

rehearing en banc is construed as a motion for 

reconsideration or reconsideration en banc.  So 

construed, the motion for reconsideration is denied. 

See 9th Cir. R. 27-10.  The motion for reconsideration 
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en banc is also denied on behalf of the court.  See 9th 

Cir. Gen. Ord. 6.11. 

No further filings shall be entertained in this 

closed case. 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

Plaintiffs, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

Defendants. 

 

CASE NO. 

3:13-cv-05461-RJB 

 

DECLARATION OF 

DANIEL G. LLOYD IN 

SUPPORT OF 

DEFENDANTS GOMEZ’S, 

SCHULTZ’S, & 

GUTIERREZ’S MOTION 

FOR SUMMARY 

JUDGMENT 

 

DANIEL G. LLOYD states and declares as 

follows: 

*            *            * 

2. Attached as Exhibit A is a true and correct 

copy of a transcript prepared by certified court 

reporter Sinead R. Wilder of the court reporting firm 

Schmitt Reporting.  The transcript is of the audio file 

G-9336958.wav and is the same audio file contained 

in the CD-ROM that is Exhibit 1 to the Declaration 

of Debbie Butchard. 
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3. On October 17, 2013, I served by U.S. mail, 

postage prepaid, a set of Requests for Admission to 

the Plaintiffs.  Attached as Exhibit B to my 

declaration is a true and correct copy of the requests 

that were served by mail on October 17, 2013.  Also 

included within Exhibit B is an image of the DVD-

ROM disc that accompanied the requests when they 

were served.  At no time prior to November 19, 2013, 

did Plaintiffs request an extension to respond to the 

Requests for Admission.  At no time prior to 

November 19, 2013, did I grant or offer an extension 

to respond to the Requests for Admission.  Plaintiffs 

did not respond to these requests at any time or in 

any way on or prior to November 19, 2013. . . . 

*            *            * 

I declare under penalty of perjury that the 

foregoing is true and correct. 

EXECUTED on December 4, 2013, in 

Vancouver, Washington. 

 

 /s/ Daniel G. Lloyd  

Daniel G. Lloyd, WSBA No. 34221 

Assistant City Attorney 

Attorney for Defendants Gomez, Schultz, 

& Gutierrez 

PO Box 1995 

Vancouver, WA 98668 

Tel: 360.487.8500; Fax: 360.487.8501 

dan.lloyd@cityofvancouver.us  
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(Exhibit A) 

VANCOUVER, WASHINGTON; 

TUESDAY, SEPTEMBER 7, 2013 

*   *   * 

Tuesday, September 7th, 2010, the time 0334: 

9-1-1 OPERATOR:  9-1-1.  How can I help you? 

BRANDON:  Yeah.  Fruit Valley Road.  There 

is a guy in all sweats, and he’s got a pistol pulled on 

my friend. 

9-1-1 OPERATOR:  Okay.  Fruit Valley Road. 

BRANDON:  He’s on the – 

9-1-1 OPERATOR:  And what’s the – 

BRANDON:  -- side of the road. 

9-1-1 OPERATOR:  Fruit Valley Road.  And 

what’s the cross street? 

BRANDON:  It would be Fourth Plain.  He’s 

got a gun pulled right now. 

9-1-1 OPERATOR:  Okay.  How close are you 

to them? 

BRANDON:  I am across the street. 

9-1-1 OPERATOR:  Is your friend still with 

this guy? 

BRANDON:  My friend’s over across the street 

with him. 

9-1-1 OPERATOR:  Okay.  The suspect, is he a 

–  
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BRANDON:  He’s white.  I’d say about six foot.  

Kind of clean-cut looking. 

9-1-1 OPERATOR:  Okay.  White male? 

BRANDON:  Yeah. 

9-1-1 OPERATOR:  About how old? 

BRANDON:  20, 24. 

9-1-1 OPERATOR:  How tall?  How big? 

BRANDON:  Medium size. 

9-1-1 OPERATOR:  How -- how tall? 

BRANDON:  About six foot. 

9-1-1 OPERATOR:  And it’s just on the corner 

there? 

BRANDON:  No.  It’s down the road a little 

bit. 

9-1-1 OPERATOR:  Okay.  How far off of 

Fourth Plain on Fruit Valley? 

BRANDON:  You just turn down a little bit. 

It’s – you’ll see him.  He’s – he’s walking – 

9-1-1 OPERATOR:  Okay.  Sir –  

BRANDON:  -- towards Fourth Plain. 

9-1-1 OPERATOR:  -- you’re being very vague 

with your information.  I need specifics.  Where on 

Fruit Valley from Fourth Plain? 

BRANDON:  Okay.  Maybe a sixteenth-of-a-

mile. 

9-1-1 OPERATOR:  East or west? 
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BRANDON:   North. 

Between what? 

Between 31st and 28th.  And 

he’s – 

9-1-1 OPERATOR:  And is your friend still 

over there with him? 

BRANDON:  Yes. 

9-1-1 OPERATOR:  Okay.  And he has the 

pistol out now? 

BRANDON:  Yes. 

9-1-1 OPERATOR:  Okay.  What is he 

wearing?  What color shirt or jacket? 

BRANDON:  He’s wearing all gray. 

9-1-1 OPERATOR:  Okay.  What color hair 

does he have? 

BRANDON:  Brown, it looks like. 

9-1-1 OPERATOR:  Do you know this guy? 

BRANDON:  No. 

9-1-1 OPERATOR:  And why is he – 

BRANDON:  I have no clue – 

9-1-1 OPERATOR:  -- upset with your friend? 

BRANDON:  What’s that? 

9-1-1 OPERATOR:  Why is he upset with your 

friend? 
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BRANDON:  He was just walking down the 

road.  And he’s drunk.  I don’t know.  He’s just 

randomly causing problems. 

He started yelling at the dogs through the 

fence, and then started yelling at us.  We were 

standing across the street. 

9-1-1 OPERATOR:  And then he pulled a gun 

on your friend? 

BRANDON:  Yeah. 

9-1-1 OPERATOR:  And you still see him? 

BRANDON:  Yeah.  He’s standing right in 

front of me. 

9-1-1 OPERATOR:  He’s standing – 

BRANDON:  Like – 

DISPATCH:  -- in front of you – 

BRANDON:  -- well – 

9-1-1 OPERATOR:  -- with a weapon? 

BRANDON:  -- across the -- across the street. 

9-1-1 OPERATOR:  Okay.  Does he have a 

vehicle, that you can see? 

BRANDON:  No.  He’s walking down the 

street. 

9-1-1 OPERATOR:  And your friend’s walking 

with him? 

BRANDON:  No.  My friend’s across the street 

trying to calm him down. 
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9-1-1 OPERATOR:  Oh.  Your friend’s trying to 

help him? 

BRANDON:  Well, yeah.  He’s trying to calm 

him down.  Because he’s – 

9-1-1 OPERATOR:  Okay. 

BRANDON:  -- holding a gun.  The guy’s 

drunk.  He’s – he’s not really coherent all the way. 

9-1-1 OPERATOR:  So he wasn’t threatening 

friend with the gun? 

BRANDON:  He pulled a gun. 

9-1-1 OPERATOR:  Okay. 

BRANDON:  How clear is that? 

9-1-1 OPERATOR:  Did he -- I -- sir, I 

understand that.   

But was he threatening with the gun? 

BRANDON:  Yes, he was.  He said, I have a 

gun.  Are you friend or enemy?  Is what he said.  

9-1-1 OPERATOR:  Okay.  Okay.  Are they 

walking northbound or southbound? 

BRANDON:  South. 

9-1-1 OPERATOR:  Toward Fourth Plain? 

Sir? 

BRANDON:  Yeah. 

9-1-1 OPERATOR:  Toward Fourth Plain 

would be southbound.  Is it southbound? 

BRANDON:  Yeah.  Yeah.  I said south. 
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9-1-1 OPERATOR:  Okay.  Do you still have a 

visual on him? 

BRANDON:  No.  I kind of backed off a little 

bit. 

9-1-1 OPERATOR:  Okay.  What type of gun 

was it? 

BRANDON:  I don’t know.  It’s dark out, lady. 

9-1-1 OPERATOR:  What is your name? 

BRANDON:  Brandon. 

9-1-1 OPERATOR:  Brandon, what’s your 

phone number you're calling from? 

BRANDON:  541-974-8377. 

9-1-1 OPERATOR:  So can you tell me, was it, 

like, a handgun, small caliber?  What was it? 

BRANDON:  It almost looks like a nine.  Nine 

millimeter.  But I could be wrong, so – 

9-1-1 OPERATOR:  Okay. 

BRANDON:  It was a dark, black gun. 

9-1-1 OPERATOR:  Can you see your friend? 

BRANDON:  No, not right now. 

9-1-1 OPERATOR:  Okay. 

BRANDON:  Well, actually, yes, I can.  He’s 

standing right here across the street. 

9-1-1 OPERATOR:  Okay. 

BRANDON:  And the guy walked off. 
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9-1-1 OPERATOR:  Okay.  The guy walked off.  

And -- 

BRANDON:  And it looks like there’s a cop 

down the road, actually. 

9-1-1 OPERATOR:  Okay.  Your friend is back.  

And – 

BRANDON:  Mm-hmm. 

9-1-1 OPERATOR:  -- where -- you can’t see 

the guy any longer? 

BRANDON:  No. 

9-1-1 OPERATOR:  Okay. 

BRANDON:  It looks like he might have gotten 

stopped, so – 

9-1-1 OPERATOR:  Okay.  Thank you, 

Brandon. 

BRANDON:  All right.  Thank you. 

Tuesday, September 7th, 2010, the time 0336: 

DISPATCH:  2 Boy 21, Boy 23, 2 Henry 8, for 

a disturbance with a gun, Fruit Valley Road at 

Fourth Plain Boulevard.  The gun was pulled on the 

RP’s friend.  We’re still getting additionals. 

2 BOY 22:  2 Boy 22. 

DISPATCH:  And 3. 

Tuesday, September 7th, 2010, the time 0336: 

DISPATCH:  The suspect is a white male, 

years old, medium build, about six feet tall.  Between 

31st and 28th Street. 
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Tuesday, September 7th, 2010, the time 0337: 

DISPATCH:  And units responding to Fruit 

Valley Road.  Again, the suspect is a white male, 24-

year-old, medium build, six feet tall, brown hair, 

wearing all gray.  Unknown to the RP, but he says 

he’s still standing across the street with a pistol in 

his hand. 

2 BOY 12:  Boy 12.  Send me there.  I’m on 

Fourth Plain and Washington. 

DISPATCH:  Copy. 

Tuesday, September 7th, 2010, the time 0338: 

DISPATCH:  Units responding to Fruit Valley, 

the suspect is now on foot, walking southbound.  RP 

lost visual.  3:38. 

Tuesday, September 7th, 2010, the time 0339: 

2 BOY 12:  Boy 12.  What’s that cross street? 

DISPATCH:  He said he was southbound Fruit 

Valley from Fourth Plain. 

2 BOY 21:  Control, Boy 21.  Is the RP’s friend 

still with this guy? 

2 BOY 12:  Get off the air.  I’ve got somebody 

else.  It’s going to be Fruit Valley Road.  It’s going to 

be – he’s a male, white, wearing all gray.  And he’s 

going to be by a fence.  But I can’t give you a better 

location.  Stand by. 

DISPATCH:  Code 33.  Control 3, Code 33.  

3:39. 
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Tuesday, September 7th, 2010, the time 0340: 

2 BOY 12:  Boy 12.  He’s wearing all gray, and 

he’s got his hand in his pocket.  He’s going to be 

about six foot tall, male, white.  It looks like he’s 

wearing sandals. 

DISPATCH:  And can you give us a better 

location? 

2 BOY 12:  I’m going to be between W. 31st 

and Fourth Plain. 

DISPATCH:  3:40. 

Tuesday, September 7th, 2010, the time 0341: 

2 BOY 12:  Control, 2 Boy 12.  He’s semi-

compliant.  He does have -- it looks like a weapon in 

his pocket. 

DISPATCH:  3:41. 

2 BOY 21:  21’s arrived.  Boy 12, are you near 

the car? 

Tuesday, September 7th, 2010, the time 0342: 

2 BOY 12:  Okay.  Boy 12. 

(Sirens heard in the background.) 

Tuesday, September 7th, 2010, the time 0342: 

UNIDENTIFIED OFFICER:  (Unintelligible).  

We need units to block the road from the south. 

Tuesday, September 7th, 2010, the time 0346: 

XRAY 24:  Control, 2 Xray 24.  Do we have 

anybody else coming in?  We need somebody to block 

off Fruit Valley from the north. 
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DISPATCH:  (Unintelligible).  Can you block 

off Fruit Valley at 31st from the north? 

BOY 71:  Boy 71’s there. 

DISPATCH:  3:46. 

XRAY 24:  Xray 24.  There’s -- a County unit is 

there.  Have the -- once they block that road, can you 

clear out those units to avoid a crossfire, since they’re 

(unintelligible)? 

DISPATCH:  71, copy? 

BOY 71:  Confirm. 

DISPATCH:  3:47. 

Tuesday, September 7th, 2010, the time 0352: 

UNIDENTIFIED OFFICER:  (Unintelligible.) 

(Static can be heard.) 

Tuesday, September 7th, 2010, the time 0354: 

DISPATCH:  Dispatch. 

2 BOY 44:  Hey, this is 2 Boy 44.  Where is 

that call on -- 

DISPATCH:  Fruit Valley and Fourth Plain. 

2 BOY 44:  Is it Fruit Valley and Fourth Plain? 

DISPATCH:  Yeah. 

2 BOY 44:  Okay. 

DISPATCH:  They’re just to the north of there. 

2 BOY 44:  Okay.  Thank you. 

DISPATCH:  Uh-huh.  Bye-bye. 
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Tuesday, September 7th, 2010, the time 0354: 

XRAY 24:  Control, Xray 24.  Do you still show 

1X779 still on duty?  And if so, can you send him this 

call? 

DISPATCH:  Confirm.  He’s still on duty. 

Will dispatch now. 

XRAY 24:  Have him come up from the south. 

BACKGROUND VOICE:  Don’t do it. 

DISPATCH:  Copy. 

UNIDENTIFIED OFFICER:  Nikkolas, do not 

reach in your pocket.  Do not reach in your pocket. 

Tuesday, September 7th, 2010, the time 0354: 

CONTROL:  Xray 779, Control. 

1 XRAY 779:  779.  Go ahead. 

CONTROL:  I have a request that you join 

(unintelligible) Fruit Valley and Fourth Plain.  They 

are requesting a specific area that you respond from.  

Let me get that for you. 

Tuesday, September 7th, 2010, the time 0355: 

CONTROL:  (Unintelligible) wants you to 

come in from the south. 

1 XRAY 779:  Copy. 

Tuesday, September 7th, 2010, the time 0356: 

XRAY 24:  Control, Xray 24.  The suspect is 

beginning a countdown.  Log that in the call. 

DISPATCH:  Copy. 
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Tuesday, September 7th, 2010, the time 0357: 

1 XRAY 779:  Control, 779.  I’m switching to 3. 

CONTROL:  Thank you, sir. 

Tuesday, September 7th, 2010, the time 0358: 

XRAY 24:  Units, he’s saying that it’s in his 

stomach pocket. 

UNIDENTIFIED OFFICER:  (Unintelligible) 

pocket (unintelligible). 

Tuesday, September 7th, 2010, the time 0401: 

2 BOY 12:  Boy 12, have that deputy get out of 

the way.  He’s going to be in the crossfire.  If he can 

leave his car there and move away from that spot, it 

would be better for him. 

UNIDENTIFIED OFFICER:  I’m already 

behind cover, out of the car. 

2 BOY 12:  Then there must be a truck driver 

that’s by there.  But make sure there’s nobody in that 

crossfire. 

Tuesday, September 7th, 2010, the time 0402: 

UNIDENTIFIED OFFICER:  Shots fired. 

Tuesday, September 7th, 2010, the time 0402: 

DISPATCH:  Xray 24.  Ambulance on standby.  

Advise if needed. 

UNIDENTIFIED OFFICER:  Xray 23, I need 

you here. 
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Tuesday, September 7th, 2010, the time 0403: 

XRAY 23:  Control, Xray 23.  I need city shops 

out with a bunch of barricades. 

DISPATCH:  Copy. 

XRAY 23:  Send me two East cars. 

DISPATCH:  Boy 42, Boy 43. 

UNIDENTIFIED OFFICER:  We’re both en 

route from East. 

UNIDENTIFIED OFFICER:  32 is Fourth 

Plain and Main. 

XRAY 24:  Francis, we’re going now. 

Tuesday, September 7th, 2010, the time 0406: 

2 BOY 12:  2 Boy 12.  Code 4.  Suspect in 

custody.  We need R -- AMR in. 

*            *            * 
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(Exhibit B) 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

 

Plaintiffs, 

v. 

 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

 

Defendants. 

 

CASE NO. 

3:13-cv-05461-RJB 

 

DEFENDANTS GOMEZ’S, 

SCHULTZ’S, & 

GUTIERREZ’S FIRST SET 

OF REQUESTS FOR 

ADMISSION TO 

PLAINTIFF 

 

TO: FRANK WESCOM, JR., Plaintiff 

AND TO: ADA K. WONG & DARRYL 

PARKER, his attorneys 

You have been served with original Requests 

for Admission pursuant to FRCP 36 by Defendants 

Gomez, Gutierrez, & Schultz [hereinafter Officer 
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Defendants]. Pursuant to FRCP 36(a)(4), you are 

required to answer each Request for Admission in 

the space provided.  The matter requested to be 

admitted or denied shall be admitted unless, within 

30 days after service of this request, you serve upon 

Officer Defendants at the office of their counsel at 

415 W. 6th Street, Vancouver, Washington, 98660, or 

via U.S. mail at PO Box 1995, Vancouver, 

Washington 98668-1995, a written answer or 

objection addressed to the matter, signed by either 

you as plaintiff or by your attorney.  See FRCP 

36(a)(3), 36(a)(4).  If you make an objection, you must 

state the reasons therefor.  FRCP 36(a)(5).  If you are 

denying the request for admission, your answer must 

either specifically deny the matter or set forth in 

detail the reasons why you cannot truthfully admit 

or deny the matter.  FRCP 36(a)(4).  Any denials are 

required to fairly meet the substance of the 

requested admission, and when good faith requires 

that you qualify your answer or deny only a part of 

the matter of which an admission is requested, you 

shall specify so much of it as is true and qualify or 

deny the remainder.  FRCP 36(a)(4).  You may not 

give lack of information or knowledge as a reason for 

failure to admit or deny unless you state that you 

have made reasonable inquiry and that the 

information known or readily obtainable by you is 

insufficient to enable you to admit or deny.  FRCP 

36(a)(4).  If you consider that a matter of which an 

admission has been requested presents a genuine 

issue for trial or a central fact in dispute, you may 

not, on that ground alone, object to the request.  

FRCP 36(a)(5). 
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If you fail to admit the truth of any matter as 

requested below, and if Officer Defendants prove the 

truth of said matter, Officer Defendants shall apply to 

the United States District Court for an order requiring 

you to pay the reasonable expenses incurred in 

making that proof, including reasonable attorney fees.  

FRCP 37(c)(2).  Officer Defendants further reserve the 

right to move to determine the sufficiency of your 

answers and objections.  See FRCP 36(a)(6). 

DATED this 17th day of October, 2013. 

CITY ATTORNEY’S OFFICE 

    VANCOUVER, WASHINGTON 

    /s/ Daniel G. Lloyd  

Daniel G. Lloyd, WSBA No. 34221 

Assistant City Attorney 

Attorney for Defendants Gomez, 

Schultz, & Gutierrez 

 

*            *            * 

REQUESTS FOR ADMISSION 

REQUEST FOR ADMISSION NO. 1:  Admit or 

deny that at the time Nikkolas Lookabill was shot, 

he had in the front pocket of his sweatshirt a Taurus 

.45 caliber gun with a full clip and one unfired round 

in the chamber. 

RESPONSE: 

 

REQUEST FOR ADMISSION NO. 2:  Admit or 

deny that immediately before Officer Gutierrez, 

Officer Gomez, and Sgt. Schultz fired their weapons, 
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Nikkolas Lookabill made a deliberate move with his 

hands toward the gun in his sweatshirt pocket. 

RESPONSE: 

 

REQUEST FOR ADMISSION NO. 3:  Admit or 

deny that before Officer Gutierrez, Officer Gomez, 

and Sgt. Schultz fired their weapons, Sgt. Schultz 

told Nikkolas Lookabill not to reach for the gun. 

RESPONSE: 

 

*            *            * 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

Plaintiffs, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

Defendants. 

 

CASE NO. 

3:13-cv-05461-RJB 

 

DECLARATION OF 

DEBBIE BUTCHARD 

 

(Attached) 

 

DEBBIE BUTCHARD states and declares as 

follows: 

1. I am over the age of 18 years and am 

competent to testify.  I am not a party in the case 

Frank Wescom, Jr., et al. v. City of Vancouver, et al., 

pending in the United States District Court for the 

Western District of Washington.  I am a records 

custodian for the Clark Regional Emergency Services 

Agency (CRESA), which is a regional public safety 

service agency and provides 911 Public Safety 

Dispatching, Emergency Management, ambulance 
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contract oversight for Emergency Medical Service 

District #2, and regional governmental radio system 

operation and maintenance.  CRESA’s service area 

includes each of the seven cities within Clark 

County, Washington, including Vancouver, as well as 

the unincorporated areas of the county. 

2. Exhibit 1 to my declaration is a CD-ROM 

containing an audio file (i.e., *.wav) entitled “G-

9336958” which is a true and correct copy of the 

radio traffic recorded on CRESA’s system on 

September 7, 2010, pertaining to the officer-involved 

shooting as of that date.  The system speaks the day, 

date and time at the beginning of each transaction, 

i.e., each exchange between dispatch and the field.  

For example, the system states at the beginning 

“Tuesday, September 7th, 2010, the time, oh, three, 

thirty-four,” which refers to the day (Tuesday, 

September 7, 2010) and the time (0334 hours, i.e., 

3:34 a.m.) that the radio traffic occurred.  The 

dispatch operator also speaks the time as well at 

various times. 

*            *            * 

I declare under penalty of perjury that the 

foregoing is true and correct. 

 

EXECUTED on November 21, 2013, in 

Vancouver, Washington. 

 /s/ Debbie Butchard  

DEBBIE BUTCHARD 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

Plaintiffs, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

Defendants. 

 

CASE NO. 

3:13-cv-05461-RJB 

 

DECLARATION OF 

SERGEANT JOHN 

SCHULTZ 

 

(Attached) 

SERGEANT JOHN SCHULTZ states and 

declares as follows: 

1. I am over the age of 18 years and am 

competent to testify.  I am a Sergeant with the 

Vancouver Police Department.  Prior to joining VPD, 

I worked seven years for the Maui County Police 

Department.  I have been employed by Vancouver 

since 2001, and have held the ranks of officer, 

detective, corporal, and sergeant.  I was promoted to 

Sergeant in 2009, and have held that position ever 

since except for a one-year period, when I rolled back 
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to corporal due to budget cuts.  I was reinstated as a 

sergeant in 2012, and have held that same rank ever 

since. 

2. I gave a recorded statement on September 10, 

2010, as it pertained to my actions in the early 

morning hours of September 7, 2010.  Attached as 

Exhibit 1 is a true and correct copy of a transcript of 

that statement. . . .  On October 30, 2013, I listened 

to the audio recording of my interview while 

reviewing the transcript that is Exhibit 1 and 

confirm that the transcript is accurate except for 

what I note below: 

[Table omitted from Appendix] 

*            *            * 

4. With the changes noted above, I adopt all 

statements in Exhibit 1 as if I were testifying to the 

same under oath in open court today. 

5. I also offer the following to add context to my 

interview.  In places where I use the phrase “key my 

mike up”, or “put that out on the air,” or something 

to that effect (an example is on page 32, lines 29-30 

and on page 38, lines 8-9), I am referring to the act of 

pressing a button on my radio lapel microphone, 

which then transmits my voice over the airwaves so 

it is recorded (and time/date stamped) by the 

dispatch center, run by the Clark Regional 

Emergency Services Agency (CRESA).   

6. Also, on page 36 of my interview, I note that I 

fired my rifle twice.  Although the context of the 

interview suggests that there was a significant pause 
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between the first and second shots, in reality the 

shots occurred back-to-back.   

7. Finally, as I stated in my interview (page 28), 

I made a request over the air to have Clark County 

Sheriff’s Office Sergeant Phil Sample come to the 

scene to assist in the negotiations with Mr. Lookabill.  

Even though I had recent prior experience as a 

trained negotiator, the volatility of this situation led 

me to believe that it would be appropriate to request 

the assistance of an on-duty negotiator.  Sgt. Sample 

was one of the team leaders for the Hostage 

Negotiation Team of the SW Washington Regional 

SWAT Team at the time, and I had seen him earlier 

in the evening so I had reason to believe that he was 

still on duty.  In reviewing the radio dispatch 

transcript, this can be found at the 0354 mark (i.e., 

3:54 a.m.), when I state, “Control.  Xray 24.  Do you 

still show 1X779 still on duty and if so can you send 

him this call?”  My call sign was 2X24 (X-Ray 24 for 

short), and Sgt. Sample’s call sign that night was 

1X779.   

8. As I make clear in my interview, there was 

never a time when Mr. Lookabill fully complied with 

our commands to lie flat on the ground, palms down, 

and face away from us.  The few times that he 

started to comply with these commands were 

immediately followed by him flipping us off, cursing 

at us, and “spotting” us (i.e., identifying our 

positions).  The reason why it is unsafe to approach a 

suspect who is armed with a firearm and is anything 

but fully compliant is based on our training.  Our 

training confirms that a suspect, even one lying on 
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the ground, can draw a gun and get off at least one 

round in less time than research shows for an officer 

to react, even if our gun is drawn and pointed at the 

suspect.  I can specifically remember going through a 

40 hour training put on by the Federal Bureau of 

Investigation while I was employed by the Maui 

County Police Department.  In the action-reaction 

drills, the officer would have his/her gun drawn and 

pointing directly at a suspect, who would face a 

suspect with a gun held down at the side (the guns 

were simunition, meaning they would fire paint 

pellets).  The suspect would then raise the gun and 

the officer would have to react and fire before the 

suspect fired off one round.  I cannot recall a single 

instance in which the officer won the draw.  This 

training was done to teach officers how quickly a 

suspect can fire off a live round, and that action is 

slower than reaction. 

I declare under penalty of perjury that the 

foregoing is true and correct. 

EXECUTED this 20th day of November, 2013, 

in Vancouver, Washington. 

 /s/ John Schultz  

SERGEANT JOHN SCHULTZ 
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(Exhibit 1) 

 

Vancouver Police Department 

Case No. V10-16268 

 

Interview Of:  Sergeant John Schultz 

Interview By: 

Detectives Scott Smith and Wally Stefan, VPD, 

Detective Lindsay Schultz, CCSO, 

Mike Staropoli, Attorney at Law 

Interview Date:  September 10, 2010 

Interview Time:  1025 hours 

 

Legend: SS: Detective Scott Smith 

  WS: Detective Wally Stefan 

  LS: Detective Lindsay Schultz 

  MS: Mike Staropoli, Attorney 

  JS: Sergeant John Schultz 

*            *            * 

SS: Okay.  Your full name, and spell your last 

name. 

JS: John Darren Schultz.  S-c-h-u-l-t-z. 

SS: Okay.  And, John, you understand that this 

interview is being recorded? 

JS: Yes. 

SS: And you consent to the recording of this 

interview? 

JS: Yes. 

*            *            * 
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SS: And what additional training have you 

received from the Vancouver Police 

Department? 

JS: (unintelligible -- 2:45) sex offender 

investigations, additional training for patrol 

use, supervisory training, and also as a 

hostage negotiator for Vancouver Police 

Department, so I went to the hostage 

negotiator school. 

SS: Are you still considered one of the hostage 

negotiators? 

JS: No, I’m no longer a team member, but I still 

am able to utilize my skills and training. 

SS: And how long was that training? 

JS: I believe it was a 40-hour class put on by the 

FBI. 

SS: Okay.  And when you were a hostage 

negotiator, how long were you a hostage 

negotiator? 

JS: Just over a year, I believe, once I was 

promoted to sergeant.  There was -- you can 

only have so many sergeants on the team. 

SS: Correct. 

JS: So I was -- I left the team because there was 

already a sergeant there. 

*            *            * 

SS: When the call came out, what do you 

remember hearing? 
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JS: I remember hearing a call, a dispatch, they 

toned it out, meaning they used a particular 

tone, that it was a high priority call.  That it 

was a man with a gun and that the call was 

that he had pointed the gun at the, the 

reporting party or the caller, and that he was 

on Fruit Valley Road.  And as best I can recall, 

I think it was -- they were saying he was near 

28th Street or 31st Street, somewhere in that 

block. 

SS: Okay.  Did you get on a radio and acknowledge 

the call or anything? 

JS: Yes,  I -- as officers went en route, I remember 

keying up my mike and saying, you know, my 

call sign is 2 Xray 24, or sometimes I’ll just say 

Xray 24.  And I acknowledged the call, that I 

was going en route to that. 

*            *            * 

JS: This, this, this was probably, well, not 

probably, it was the most violent acting 

subject I’ve dealt with.  He -- none of -- nothing 

that I was doing was, was helping.  He 

didn’t -- he wasn’t responding to anything.  

And I even recognized at one point that he was 

just -- he, he would hear what I had to say just 

to tell me, “F**k you” and turn it back on me.   

 He, he, like I said I tried the police thing and 

the military thing.  I asked him what rank he 

was trying to -- and I, I -- he was just nothing, 

as I was trying this.  It, it wasn’t, it wasn’t 

working.  He wasn’t --.   
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 So I got on the air, I remember asking for -- I’d 

seen Sergeant Sample with the Clark County 

Sheriff’s Office earlier in the evening and he’s 

the team leader for the negotiators. 

WS: You mean like during the evening, like away 

from this incident or before this incident? 

JS: Before this incident. 

WS: Okay.   

JS: I’m sorry.  Before, earlier in the shift.  At the 

beginning of the shift I’d seen him. 

WS: All right. 

JS: Saw that he was working.  So I called him.  I 

remember getting on the air and asking for 

Sergeant Sample to respond to the scene, 

because his -- the subject’s -- his agitation, his, 

he was just not responding.  And I, I want -- I 

don’t want to -- anything that I did, like I said, 

he was -- it was just like take what I saw and 

throw it back and nothing was being -- it didn’t 

appear like it was processing or anything or, 

or, he didn’t -- the only thing he wanted to do 

was, whenever I said something he just 

wanted to throw it back on me.  And I 

remember him giving me two fingers, “F**k 

you, too.”  “F**k you.”   

WS: And that’s how you’re talking about giving it 

back to you? 

JS: Yeah, he would throw it back.  What I had 

talked about trying to discuss about the police 

thing, that he’s not in trouble, he would just 



 

 

 

 

 

 

App. 66 

 

start, “Don’t use your f**king sh*t on me.  

It’s -- did he say it’s not going to work?  “Your 

sh*t’s --” “Don’t use your sh*t on me.”  And I 

was trying to tell him, “Hey, I just want to talk 

to you.”   

 And in negotiator training one of the things 

that we, you learn is sometimes people 

respond to authority more than talking.  And 

I, I remember telling him, I remember 

thinking, “Okay,” talking to him about the 

military, trying to just talk to him.  He would 

rant.  That wouldn’t work.  The police thing, I 

would try to -- and I, I thought, “I’m going to 

try the authority thing as well right now.”  

And I told him, “Nicholas, I want you to put 

your hands out at your side, leave them there 

and look away from the officers.”   

 And I don’t remember specifically what he 

said, but I’m -- it, it must have been -- I don’t 

know if that’s when he gave me the fingers to, 

“F**k you,” or --.  I, I remember during this, at 

one point he put his hands out at his side, like 

he was going to comply, and he, “Okay, okay,” 

and then in a split second they were up and 

moving again.  I mean, he -- 

WS: Okay.  What happened with, you said Phil 

Sample got there? 

JS: Sergeant Sample never made it before -- 

WS: You just radioed him to talk to him? 

JS: I got on the radio.   
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WS: And this continued on, this dialogue, with him, 

or lack of dialogue?   

JS: Yeah.  He, he, he yelled.  I remember him 

yelling, “Come, come take this gun from me.” 

*            *            * 

WS: Do you know where it was on his body or on 

the ground or whatever? 

JS: Yes.  At some, at some point in his dialogue, I 

believe he was talking about having the gun in 

his, in his stomach pocket or stomach -- I don’t 

know.  Something to the effect.  And I believe, 

I’m pretty sure, I put that out on the air.  I put 

that information out, that he has a gun in his 

stomach or front waistband or front pocket.   

 He, he was like repeatedly, you know, at that 

point he was, you know, “Come get this gun 

from me.”  You know.  “Come get it.  Come get 

it.” 

WS: Enticing you guys to come get it? 

JS: Yes.  That’s what I felt that it was, definitely. 

WS: What did you think?  That it was a trap? 

JS: Yeah. 

WS: Or a threat, in other words? 

JS: Absolute -- well, and that’s -- we weren’t going 

in to get it, because his -- as agitated as he was 

and his targeting glances, that, that exactly 

what we were thinking it was an -- like a 

trying to ambush kind of thing. 
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WS: Mm-hmm. 

SS: Now, with all of the training that’s been 

mentioned, we’ve proned him out, we’ve 

turned the face, kind of like you’ve said and 

everything, and that’s for our officers’ safety 

and then an officer can approach and secure a 

person. 

JS: Yes, sir. 

SS: If a person is not cooperating and being 

agitating and being aggressive, being 

threatening like that, are you, as an officer, 

going to approach him or have your people 

approach him? 

JS: Absolutely not.  There’s -- he’s armed with a 

handgun and there’s -- it’s not safe for us to, to 

try and approach him.  I mean, it is -- if he’s 

anything but compliant like that.  We -- with a 

gun involved we couldn’t use, it wouldn’t be 

reasonable to try and start using other 

alternative means like a taser or anything.  

He’s -- it’s, it’s not safe, to try and approach 

somebody with a handgun, it’s -- 

SS: Right. 

JS: Who’s going to shoot us. 

SS: Right.  And you mentioned taser.  Was he 

within a distance for a taser? 

JS: No, we would have, we would have had to 

approach him to appropriately apply that.  

And even, even with the canine there, it’s not 

appropriate for that canine to go in.  I mean, 
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it’s -- he, he was so animated and aggressive 

that things, it just never slowed down to where 

we could even start to have -- look at other 

means at that point.  We were -- we -- it just -- 

WS: What do you mean it didn’t slow down? 

JS: He was so agitated and so aggressive with how 

he was acting.  It was, except for that split-

second that I described, he put his hands out 

at his side and, “Okay, okay,” and then like 

that -- (snaps fingers) -- he was up.  I mean, 

his hands were up and going again. 

WS: Now, is he still on his stomach raising up?  Is 

that the time you’re talking about? 

JS: Yes.  Because even, like when I described him 

flipping us off, I mean, he would get up on his 

elbows and, I mean, because he’s -- and hold 

his fingers up to where the officers were. 

SS: Did he ever use his hands to push his torso up 

off the ground more or was it just kind of his 

elbows, or just arching his back and lifting up? 

JS: You know, like what I describe him pounding 

the ground.  I mean, that was -- he was able to 

push up off of -- his chest off the ground.   

SS: Did he ever roll over onto his back or anything 

like that? 

JS: Yes.  He, at one point he’d initiated -- he kept 

telling, enticing us to come get the gun.  “Come 

on, come get it.  Come get it.  Fine.”  And he 

started a countdown.  And -- 



 

 

 

 

 

 

App. 70 

 

WS: How did that go?  What was the countdown 

from?   

WS: Was it a numerical countdown? 

JS: Yes, it was a numerical countdown, kind of 

like, you know, what they do with NASA when 

they blast a shuttle off.  I mean, it was a 

countdown.  And it was like a -- 

WS: Do you know it started from? 

JS: I think it was from 20.  I, I -- when he started 

the countdown, that is obviously an indicator 

of, even in negotiator training, there’s a -- part 

of our training is an incident in Hawaii where 

a subject starts to count down and it’s a 

hostage situation.  And when he gets to there, 

he ends up trying to shoot the hostage.  I 

mean, it’s a -- when that started it -- that -- it 

was, it was his -- he set that in motion.  He set 

that countdown.  And I remember putting that 

out on the air, that he had put this countdown, 

because, because he -- 

SS: Did he say why he was going to do a 

countdown.  Did he give you an idea of what 

the countdown -- 

JS: No. 

SS: -- was (unintelligible -- 54:42)? 

JS: It was after him enticing, trying to get us to 

come and get that gun.  And then it was -- and 

it was, I mean, it was almost like, kind of like, 

you know, “Okay.  This is going to happen.”  I 

mean, and that’s -- 
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SS: What’s going to happen? 

JS: I mean, that’s just the way he said it.  “Come 

get it, come get it, come get it.”  “Okay.  I’m 

counting down.”  And that’s -- 

SS: And what did that make you think?  What did 

you think was going to happen at the end of 

the countdown? 

JS: He was going to kill us.  He was going to 

get up grab this gun that he had and he was 

going to kill us.  I mean, he rolls on his back 

and he hadn’t done that before. 

SS: So when he rolled his back is when he did the 

countdown? 

JS: He -- I believe he, he started the countdown 

before. 

SS: Okay.  But during the countdown is when he 

rolled onto his back? 

JS: Yes. 

SS: Okay.   

JS: And he, he -- it was -- it wasn’t like he was on 

his back, angelic, or, or on his back giving up.  

He -- it was like a roll.  And he -- I just 

remember that he made this deliberate -- it 

was a deliberate movement to grab the gun.  It 

was in his front waistband.  We knew that.  

He -- and he had -- it was like his body was 

kind of arched up, and I just -- I don’t know 

where his right hand was, but I remember his 
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left hand and it was, it was just a dynamic, 

deliberate movement to grab that gun. 

WS: With which hand? 

JS: I remember seeing that left hand going down, 

because as he --  

SS: Going down to where? 

JS: To, to get the gun and then -- he -- within the 

waistband. 

SS: Okay.  He was moving it to the front? 

JS: Yeah.  He, he rolled like his shoulder rolled 

up, almost like this, kind of like a -- almost 

like the end of a, like a -- I don’t know.  It’s 

was like an arch to roll.  

WS: And what you’re showing us is -- 

JS: Yeah. 

WS: -- because you can’t see it on tape, but you’re 

showing with your left, with his left shoulder, 

is that right? 

JS: Yes.  And it’s, it’s, it’s a, it’s almost like, it’s a, 

it’s a -- I just -- it’s -- it was so dynamic and 

specific.  And -- 

SS: Well, what you’re showing us -- 

JS: And it’s rolling his shoulder to reach down.  

And what he did is he reached down to get 

that gun. 

SS: Was it a rapid movement? 

JS: Yeah, it was very dynamic and very -- 
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SS: Well, you’re trying to explain it -- 

JS: Yeah. 

SS: -- but actually, just seeing you do it, I can see 

what you’re trying to explain.  And I’ll try 

to -- as you’re moving your hand, you’ve got 

your left hand, you’re moving it, and you’re 

moving it quickly into your waistband.   

JS: Right. 

SS: But as you do that, I can see your left shoulder 

pulling forward and coming up also.  Just with 

you sitting.  So not being somebody on the 

ground, so I understand what you’re saying, 

because I can also see what you’re saying.   

JS: Yeah.  Yes, sir.  And it’s -- and I keep saying 

this, it’s so -- and I’m using the word 

“dynamic,” and I want to try to -- as -- when I 

saw that, I knew that he was going for his gun.  

I knew with his countdown and his, the 

movement of the body, it’s -- and I can only 

attribute or, it’s -- his body’s rocking forward, I 

guess, is what I’m trying to say.  He’s rocking 

up.   

SS: And you’re showing that exactly. 

JS: Okay.   

SS: So the way you’re describing it, the way you’re 

showing it, you’re looking like it’s not doing it 

well, but it is.  You’re describing it exactly, and 

you’re showing, because as you’re doing that, 

as you’re pulling your left arm forward and 

you’re doing it fast and hard, like you’re saying 
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he was doing it, it’s pulling your left shoulder 

up, I can see that your left shoulder is coming 

away from the chair, so I can envision what 

you’re saying, so you’re -- 

JS: Okay.   

SS: -- you’re doing fine. 

JS: Okay.   

SS: So as you’re seeing that, what is your thought?  

What’s happening here, what are you going to 

do?  What’s your reaction? 

JS: I -- when he did that and he, he went for his 

gun, I, I didn’t want him, I didn’t want him to 

kill me, I didn’t want him to kill my partners.  

He was, he was getting his gun to, to, to kill us 

or to shoot us and, and I fired to stop him.   

*            *            * 

 And we went in, and Officer Gomez and I 

provided cover with the rifles, and we went in 

and they secured him.  The gun was there.  It 

was a black handgun.  And, obviously, I saw 

that he was hit.  Or shot.  Once we had that 

secured, I then -- I wanted to make sure 

everybody, nobody was hurt during this time, 

and we called for the medic.   

*            *            * 

WS: Did the shooting occur right at the point that 

he got to one or zero, or was there some 

dialogue after he got to his last number?  Did 

he say anything to you, for example? 
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JS: Yeah, you know, I remember, I remember 

before, or I don’t know if it was during the 

countdown or that he was telling me, “I’m 

going to go for the gun.  I’m going to go --” “I’m 

going to get that gun.”   

 And I specifically told him, “Don’t.  Do not go 

for that gun.  Do, do not get --” and I, I even 

keyed my mike up because I thought it was 

important.  I was really scared that he was 

going to try for it, because he was saying he 

was.  And I keyed up my mike and I told him 

on the air, I just “Do not go for that gun,” and I 

think I said -- 

WS: So you broadcast that over the air? 

JS: Yes. 

WS: You were giving that instruction? 

JS: Because -- not totally for that, but I wanted, in 

case those officers on the side didn’t hear him 

talking, but also other officers, who -- there 

was a deputy who came in to block the road up 

to the north, and he may not have been 

hearing it.  I, I specifically -- and it’s so 

clear -- telling him, “Do not go for that gun.”   

*            *            * 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

Plaintiffs, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

Defendants. 

 

CASE NO. 

3:13-cv-05461-RJB 

 

DECLARATION OF 

OFFICER FRANK GOMEZ 

 

(Attached) 

OFFICER FRANK GOMEZ states and 

declares as follows: 

1. I am over the age of 18 years, and am 

competent to testify.  I am employed by the City of 

Vancouver as a police officer, and I am a named 

defendant in this lawsuit. 

2. I gave a recorded statement on September 10, 

2010, as it pertained to my actions in the early 

morning hours of September 7, 2010.  Attached as 

Exhibit 1 is a true and correct copy of a transcript of 

that statement.  At the end of Exhibit 1 is a copy of 
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the diagram I drew during the interview.  Recently, I 

listened to the audio recording of my interview while 

reviewing the transcript that is Exhibit 1 and 

confirm that the transcript is accurate except for 

what I note below: 

*            *            * 

4. I adopt all statements that I made as they 

appear in Exhibit 1 (with the changes and 

clarifications noted above) under oath as if I were 

testifying to the same in open court today.  At no 

time prior to my interview shown in Exhibit 1 did I 

discuss my observations and experiences at the scene 

of the officer-involved shooting with anyone, except 

for my attorney, Steve Meyers. 

5. My call sign on September 7, 2010 was 2 Boy 

44.  In reviewing the computer-aided dispatch (CAD) 

log from that call, I note that I arrived on scene just 

barely seven minutes before the announcement went 

out that shots were fired. 

6. In my interview on page 17, I discuss the 

sequence in which I fired my rifle, and specifically 

my decision after firing my first shots that Mr. 

Lookabill was still moving toward his gun that I re-

directed my aim.  Even though I shifted my aim at 

one point, the six rounds that I fired that night were 

all fired in rapid succession.  There was no 

significant pause at all between the shots. 

7. As a police officer, I have been in numerous 

situations both before and after the September 7, 

2010, incident where I was forced to make a split-

second decision in whether or not to fire upon a 
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subject.  In one instance prior to this shooting, I was 

on a SWAT call serving a search warrant on a large 

piece of property, when a man came out wearing a 

sweatshirt similar to what Mr. Lookabill was 

wearing on September 7, 2010.  The man had both 

hands in his pocket and refused to comply with our 

instructions to turnaround (the instructions were 

given to prevent him from pulling a weapon while 

facing us) and slowly remove his hands from his 

pocket.  More specifically, he refused our commands 

and told us “no” in response.  Rather than follow our 

command, he abruptly pulled his hands out of his 

pocket while facing us in what appeared to me to be 

an act of provocation.  Although our guns were 

drawn, we did not shoot this individual because he 

did not have a weapon in his hand.  This was 

different from Mr. Lookabill, who was armed.  In an 

incident after the shooting, I encountered an 

individual and identified myself as a police officer.  

Immediately, he shoved his hand down his pants and 

ran to the other side of the vehicle.  I believed at the 

time that he was reaching for a weapon and 

attempting to gain a tactical advantage by seeking 

cover behind the car.  I moved to get a better tactical 

standpoint, at which point I found the man fumbling 

in his pants.  I ordered him to show me his hands, 

which he then did.  I did not shoot him because his 

hands were empty.  I later learned that he was 

attempting to hide heroin in his pants. 

8. I offer these two examples of instances where 

a suspect was refusing to follow the commands of the 

police and still was not shot.  What distinguished the 

situation with Mr. Lookabill was the fact that we 
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knew he was armed and he was consistently defying 

police orders by arguing, using profanity, and 

refusing to remain totally still.  Approaching an 

armed subject under such circumstances is not a risk 

that any officer is willing to take. 

I declare under penalty of perjury that the 

foregoing is true and correct. 

EXECUTED this 19th day of November, 2013, 

in Vancouver, Washington. 

 /s/ Frank Gomez  

OFFICER FRANK GOMEZ 

 

  



 

 

 

 

 

 

App. 80 

 

(Exhibit 1) 

 

Vancouver Police Department 

Case No. V10-16268 

 

Interview Of:  Officer Frank Gomez 

Interview By: 

Detectives Scott Smith and Wally Stefan, VPD, 

Corporal Marshall Henderson, VPD, Detective 

Lindsay Schultz, CCSO, 

Steve Meyers, Attorney at Law 

Interview Date:  September 10, 2010 

Interview Time:  1327 hours 

 

Legend: SS: Detective Scott Smith 

 WS: Detective Wally Stefan 

 MH: Corporal Marshall Henderson 

 LS: Detective Lindsay Schultz 

 SM: Steve Meyers, Attorney 

 FG: Officer Frank Gomez 

*            *            * 

SS: Okay.  Frank, for the tape, would you please 

state your full name, spelling your last name. 

FG: Yes.  It’s Franklin Nelson Gomez, and my last 

name is spelled G-o-m-e-z. 

SS: Okay.  And how old are you? 

FG: I’m 32. 

SS: And where do you work right now? 

FG: I work for the City of Vancouver Police 

Department. 



 

 

 

 

 

 

App. 81 

 

SS: And your role at the Vancouver Police 

Department? 

FG: I am a police officer. 

*            *            * 

SS: Okay.  And how about continuing education or 

specialized training or specialty assignments 

in Vancouver or Clark County?  

FG: I also am a SWAT officer for the Southwest 

Regional SWAT team.   

SS: Okay.  And so for SWAT, you’ve attended some 

basic training for that program, also?   

FG: I have.  I am a -- I went to the SWAT academy 

in Washington. 

SS: About how many hours is that academy? 

FG: I don’t know.  It’s a week long. 

SS: And then how long have you been in SWAT? 

FG: Over three years. 

SS: And then SWAT gets additional training every 

month? 

FG: Yes, sir. 

SS: And how many hours or how many days of 

training do you get every month? 

FG: It depends on what month, but anywhere from 

two to three a month, and then once a year we 

do a weeklong training, where we’re there for 

five, five days. 

*            *            * 
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SS: Okay.  What were you doing when you heard 

this call and what did you hear? 

FG: I was at East Precinct, I don’t know what I 

was exactly doing when I was at East Precinct.  

I heard the tones.  We had the, on the actual 

radio, the tones we get when there’s a 

disturbance with a weapon.  That was the 

initial what I heard.  And then I heard it was 

on the west side, so -- and they talked about a 

disturbance with a weapon.   

 At that point, I don’t remember precisely what 

was said on the radio.  I heard several units 

heading that way from the west side.  Several 

with the east side.  I just waited to see what 

was going to happen. 

SS: Do you remember where you were, about 

where you were at the precinct? 

FG: I was inside the precinct itself.  I was waiting 

inside the precinct.  I don’t know how long 

later, whether it was a minute or several.  

Units are arriving.  Officer Gutierrez said over 

the air something to that effect of, “Give me 

the air.”  And then a few minutes later or a 

few seconds later, sometime in that timeframe, 

he says, “I’ve got a man out here who has a 

weapon,” or something very close or similar to 

it. 

SS: Okay.   

FG: So they gave him a Code 33, which is, you 

know, at that point he has the air, so he 
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doesn’t have to worry about anybody tripping 

up on the radio.  Other units are arriving.   

Sometime in that timeframe, it’s, it’s the, the 

call’s progressing and it’s a lot of silence on 

that radio.  So I’m still listening to it, because 

there’s nothing going on, on the other channel, 

so I’m listening to this progress.  I can hear 

other units getting there, I hear other units 

talking on the radio or talking about what 

they have.   

At that point it just doesn’t seem like things 

are, are, I want to say going right or whether 

this is going to end right away.  So at that 

point I decide to get in my car and start 

driving.   

I hear something over the radio, that he has a 

gun, he’s not compliant.  Someone keys the 

radio and he’s -- someone’s telling him, you 

know, to be compliant, and then I hear some 

chatter from him or him speaking.  I don’t 

know exactly what was being said.  I do know 

that there was mention of a man with a gun 

and that he’s being noncompliant or semi-

compliant.   

At that point I call Sergeant Chylack on the 

radio or on the, on his phone from Nextel to 

Nextel, and I ask him, “Do you want some 

more cars to start heading down that way,” 

because he’s on scene and he’s not -- he’s there.  

So he says, “Yes.  Do you have a long rifle?”  I 
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said, “Yes.”  He’s like, “Bring your long rifle.”  

So at that point I go Code 3 toward the call. 

SS: Okay.  And Code 3 would be lights and siren? 

FG: Correct. 

*            *            * 

SS: And where do you go on the scene?  Do you see 

the cars now and do you pick a direction to go?  

What happens? 

FG: As I’m walking towards the scene, I can see 

that the vehicles are positioned in a manner 

that they’re facing the fence line, the way the 

cars are.  And at that point I can see that 

Sergeant Chylack, or excuse me, Sergeant 

Schultz and a canine unit are on the west side 

of the roadway behind a vehicle, or excuse me, 

the east side of the roadway behind a vehicle.  

Then I see several officers next to a vehicle 

somewhat in the middle of the roadway facing 

the direction of where the subject was. 

 And then I also see Officer Gutierrez by 

himself on the west side on the roadway and 

all these cars are facing -- well, Gutierrez’s car 

is facing northbound and the other vehicle is 

facing in a northwestern direction.  So I see 

Officer Gutierrez by himself. 

SS: Okay.   

FG: I made a decision that there’s two officers at 

one car, there’s several other officers at 

another car and he’s by himself, so I go to 

Officer Gutierrez.   
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SS: And which side of the car do you go on with 

Officer Gutierrez? 

FG: It’s on the driver’s side, which is facing the 

west-hand side on the roadway. 

SS: Okay.  So when you get to the car, what do you 

do there? 

FG: I tell Officer Gutierrez I’m behind him.  At this 

point in time I make a decision, I see that the 

subject is laying in the roadway.  I ask Officer 

Gutierrez what he has.  I said, “What do you 

have?”  He tells me, “There’s a man with a 

gun.  He’s got it in his right-hand pocket.”  

And he reiterates to me, “He has a gun.  It’s in 

his right-hand pocket.” 

SS: Okay.   

FG: At this point I tell him I have my long rifle, 

that I’ll start covering.  I stay to the left of 

him, take my rifle and I start covering down 

on the subject and providing cover for the 

incident.  At this point I’m looking around at 

the subject.  I can see the gun in his right-

hand pocket.  It’s like a gray sweatshirt. 

SS: Okay.   

FG: I can see the handgun in his pocket.  Black, 

what appeared to be semiautomatic, in his 

pocket. 

SS: Okay.  Now, when you’re there and you’re 

talked with Officer Gutierrez, is anybody 

talking with the man? 
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FG: Yes. 

SS: Who’s talking with the man? 

FG: Sergeant Schultz. 

SS: Okay.  And what is Sergeant Schultz saying to 

the subject? 

FG: He’s telling him to keep his hands out in front 

of him.  The subject is yelling back, “F**k 

you.”  I can’t remember exactly the dialogue 

between, or all of the dialogue, but there is a 

lot of -- he’s very agitated and he is giving the 

finger, lifting his middle finger up toward the 

officers on that side.  Sergeant Chylack is still 

talking to him, telling him, “Calm down, keep 

your hands out in front of you,” and those 

things. 

SS: So what is the subject doing during this, 

besides the flipping you off?  How is he 

behaving?   Is he reacting to this?  Is he 

complying? 

FG: No, he’s telling, telling us, “F**k you, you don’t 

care about me.”  He’s flexing his body, so his 

hands out in front of him and he’s lifting his 

upper body off the ground and looking around 

and then bringing himself back down.  Very 

tense, agitated.  He just was not compliant.  

Anything that he was asked to do he wasn’t 

doing.   

*            *            * 

FG: At this point I’m still focusing on the subject.  I 

have, I can hear Officer Ray Reynolds also tell 
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him something like, “Calm down.”  And then 

at the same time Sergeant Schultz is still 

asking him to keep his hands out in front of 

him and just comply.   

 There’s a -- he tells, the subject says, you 

know, tells us, “You don’t care about me,” tells 

Sergeant Schultz to “shut up,” “Shut the f**k 

up.”  He says something to the effect of -- and I 

can’t quote him -- “Either you’re going to kill 

me or something else is going to happen.”  Or 

something to, something in that realm.  Um -- 

SS: It’s okay. 

FG: Um, he’s still there, he’s -- his feet are moving 

up and down, he’s breathing heavily.  He then 

suddenly rolls up on his back and so people 

were like, “Don’t do it.”  Somebody yells, “Don’t 

do it, don’t do it.”  He again is just -- at that 

point he’s not saying anything.   

 And then there’s a point in that process that 

he starts to do a countdown.  I can’t tell you 

whether he started at 1 or he started at 10, 

but there was a countdown that he started 

doing. 

SS: Did he say anything prior to the countdown 

that you recall? 

FG: I don’t.  No. 

SS: And when he rolled, did he roll towards you or 

away from you? 

FG: He rolled away from me, so his -- the gun was 

on his right-hand side, so when he rolled over, 
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one thing I can remember is seeing the gun 

even more, because he’s wearing that 

sweatshirt, so it comes out of the pocket.  It 

doesn’t come out all the way, but you can 

basically see the gun even more.   

 He rolls over and his hands are still above 

him, and he’s moving his hands.  And I can’t 

remember what he was doing with his actual 

hands, but then he, at that point, he’s either 

counting down then or rolls over right away, 

and then starts counting down.  This 

countdown happens, and then I can’t tell you 

whether -- and I can say that it wasn’t right 

away after the countdown that his hand -- he 

takes his right-hand and moves it down at a 

90 degree angle.  And then from that point, it 

was right after that where he then went 

reaching for his gun, and his hands went down 

in a sliding motion toward the gun.   

 At that point I made a decision that he posed a 

threat to myself and to the other officers on 

the scene, and so I fired my weapon.   

*            *            * 

SS: And then when the hand goes towards his 

waist and that firearm, that’s when you fire? 

FG: Correct. 

SS: Okay.  How many rounds do you think you 

fired? 

FG: Three.   
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SS: Okay.  Then after you fired three, did you fire 

again or did you stop and then assess or what 

happened then? 

FG: After I fired my first rounds, he contorted his 

body, or rolled up on his side. 

SS: When you say, “Rolled up on his side,” which 

side did he roll up on? 

FG: On his left-hand side.  He’s -- his hands, his 

right hand is still near the gun and his hand 

continued -- is -- starts -- it’s like he’s moving 

toward the gun, like he’s almost, like his 

body’s moving toward the gun.  At that point I 

made the decision that he’s not stopped, he 

hasn’t stopped moving, his hand is still near 

the weapon and that he’s -- he’s still not 

complying, so at that point I went from 

shooting center mass and then I switched my 

target to his head.   

SS: Okay.  Forgive me, as I envision, also, what 

you’re saying.  Does he roll up or over, so he’s 

rolling up back onto his left side?  Or does he 

roll in any other directions there? 

FG: No, he rolls over up on his left-hand side.  

Or -- it’s hard to explain without 

demonstrating it, but he’s laying there and he 

starts -- his hand is still near the gun, he’s still 

moving and he’s -- and he’s -- his hand is 

there.  And so he continues -- his hand 

continues towards the gun or in the area of the 

gun.  At that point he’s still moving. 
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SS: Okay.   

FG: So I switched target and go -- tell myself that 

he needs to stop moving, so I fire the last 

round. 

SS: Okay.  After your last round, now what’s his 

position? 

FG: He’s laying now, I believe, on his back. 

*            *            * 

WS: As the officers were continuing to talk to him, 

did his agitation seem to go up or go down? 

FG: He appeared to be prepping himself. 

WS: I don’t know what that means. 

FG: It -- he seemed as if he was getting himself 

ready for what he wanted to do.   

WS: What do you think that was? 

FG: That he was going to go for his gun. 

*            *            * 

SS: When you heard the countdown, what did that 

signify to you or what did -- did that mean 

anything for you? 

FG: That meant that he was preparing himself to 

go for his gun.  That’s -- as soon as he started 

counting down, I told myself he’s going to go 

for his gun. 

SS: And why?  Why did you think that?   

FG: From my experience and because he did 

the -- he just started breathing very hard as if 
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he was like pumping himself up to, for what he 

was, what he had planned in his mind that he 

wanted to do.  So once he started doing that 

and he did the countdown, in my mind, that’s 

what he was going to do.  He was going to go 

for his gun and he was going to try to get to 

his gun to shoot at one of us.   

*            *            * 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, FRANK 

WESCOM, JR., parent and 

as personal representative 

of the Estate of NIKKOLAS 

LOOKABILL, deceased, and 

GAGE WESCOM, 

Plaintiffs, 

v. 

CITY OF VANCOUVER, 

Vancouver Police Officers 

FRANKLIN N. GOMEZ, 

SERGEANT JOHN DARREN 

SCHULTZ, GERARDO 

GUTIERREZ; and DOES 1-5 

inclusive, 

Defendants. 

 

CASE NO. 

3:13-cv-05461-RJB 

 

AFFIDAVIT OF 

BRANDON PRESLER 

STATE OF WASHINGTON ) 

 )ss. 

County of Clark ) 

BRANDON PRESLER, being first duly sworn, 

deposes and says that: 

1. I am over the age of 18 years, and I am not a 

party to this lawsuit.  I witnessed Nikkolas Lookabill 

be shot to death by the police on September 7, 2010.  

I gave an interview to the investigating detectives a 

few hours after what I witnessed.  I told the truth 

when I spoke to the detectives.  I offer this affidavit 
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to add to what I said in my interview.  I make this 

statement freely, voluntarily, and have not been 

promised anything in exchange. 

2. I was sober when I witnessed the standoff 

between Nick and the officers.  I did not have 

anything to drink prior to that because, as I stated in 

my interview with the officers, I was the designated 

driver for both Kyle Tingley and Mitch Tarbutton 

that night.  During the hour-and-a-half to two hours 

we were at Mitch’s house before encountering Nick, I 

had no more than two beers.  I called 911 because 

when Kyle, Mitch, and I spotted Nick walking down 

Fruit Valley Road, he told us that he had a gun, and 

after Kyle walked across the street, I didn’t want to 

take the chance of Kyle going over there and getting 

shot by a guy that none of us knew.  I asked Mitch 

whether we should call 911 and both of us agreed 

that it was appropriate to do so.  

3. After the cops arrived, they told Nick to get on 

the ground.  At first he didn’t comply at all with 

what the police were saying, but after a while he 

started to.  That said, he never fully complied the 

cops’ orders.  He would roll around, flip off the police, 

and basically not do what the cops said.  I did hear 

Nick tell the police that he had a gun and to “come 

take it” from him.  I could not tell one way or the 

other whether he was genuinely trying to give up or 

whether he was baiting the officers.  It could have 

been that Nick was trying to give up, but maybe the 

cops were also taking extra precautions. 

4. As I stated in my interview, a while passed 

and then Nick made a quick move with his arm that 
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looked like he was trying to reach for the gun.  It’s 

hard for me to say whether he was actually reaching 

for the gun to start shooting at the officers or 

whether he was trying to tease them (i.e., fake them 

out).  The police were shouting at him to not reach 

for the gun.  When Nick did this for the third or 

fourth time, the police shot him.  I recall there being 

about eight shots or so, and they were all in rapid 

succession (i.e., one right after the other).   

5. I never saw anything that looked as though 

the police provoked or intentionally antagonized Nick 

to reach for the gun.  Basically, the cops showed up 

and told Nick to get on the ground, which he fought.  

The cops did not approach Nick until after he was 

shot.  From what I saw the police were professional 

about what happened. 

 /s/ Brandon Presler  

BRANDON PRESLER 

I certify that I know or have satisfactory evidence 

that BRANDON PRESLER is the person who 

appeared before me, and said person acknowledged 

that he signed this instrument, consisting of two 

pages and acknowledged it to be his free and 

voluntary act for the uses and purposes mentioned in 

the instrument. 

Signed and sworn to before me on Dec. 4, 2013, by 

BRANDON PRESLER. 

     /s/ D.L. Hartsoch  

Title:        Notary Public  

        [SEAL] My appointment expires: 2/3/15 
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Vancouver Police Department 

Case # V10-16268 

  

Interview of: Kyle Tingley 

Interview by: Detective Kevin Harper and 

Detective Scott Smith   

Interview date: September 7th, 2010  

Interview time:  1146 Hours 

 

Legend: KH: Detective Kevin Harper 

  KT: Kyle Tingley 

  SS: Detective Scott Smith 

 

KH: This is a tape recorded statement taken on 

September 7th, year 2010. Time is 1146 hours. 

I’m Detective Kevin Harper with the Clark 

County Sherriff’s office.  With me is Detective 

Scott Smith with the Vancouver Police 

Department and this interview view being 

made at 216 East Fourth Plain Road in 

Vancouver.   And we’re interviewing Kyle R. 

Tingley.  Is that correct sir? 

KT: Yes. 

KH: Okay Kyle, do you understand this is a tape 

recorded statement? 

KT: I do. 

KH: Okay do we have your permission to tape 

record this statement? 

KT: Yes you do. 
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KH: Has anyone made any threats or promises to 

you regarding this statement? 

KT: No. 

KH: Okay would you go ahead and state your full 

name and your date of birth for us please? 

KT: Kyle Richard Tingley.  Date of birth is 

**/**/1986. 

*            *            * 

SS: Okay.   We’re here, reference Vancouver Police 

Department case number V10-1-6-2-6-8 and 

it’s an officer involved shooting that occurred 

(inaudible) early on September 7th, 2010.  My 

understanding is that you were in the area at 

the time? 

KT: I was. 

SS: Can you explain where you were and who you 

were with?  

KT: I was with my buddy Mitch, Brandon, at 

Mitch’s house on Fruit Valley Road.  And. 

SS: Do you know the address on Fruit Valley Road 

where that house is? 

KT: Uh, I believe it was 2-9-0-1. 

SS: Okay and what were you guys doing there? 

KT: Just got done hanging out and there at the 

bars.  Um, I got in an argument with my wife 

and so I was going to stay there. 

*            *            * 
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SS: Okay.  When the first officer pulled up, walk 

me through what you saw and what happened 

there. 

KT:  Um, spot light directly on him.  Officer comes 

out, I’m guessing he knew that there was a 

gun on him cause we called it in.  Um, came 

out of his door, gun drawn, go ahead and lay 

down on the ground.  He did and hands out. 

SS: Okay when the officer pulled up, did he pull 

up on the east side of the street or the west 

side of the street?  Same side of the street as 

the guy? 

KT: Same (inaudible), same street as him, or same 

side. 

SS: Okay so the guy follows instructions and went 

down to the ground? 

KT: Mm-Hmm. 

SS: And the officer, you said, he had a weapon out.  

What kind a weapon?  Did you see, was it a 

handgun, a rifle. 

KT: It was just his handgun. 

SS: Okay just a handgun. 

KT: Mm-Hmm. 

SS: All right so then he follows instructions and 

from there more officers come or what 

happened after that? 
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KT: More, more officer’s [sic] come at the same 

time he was just yelling at the cops, barking 

up a storm saying… 

SS: Anything specific you can recall? 

KT: Saying the same stuff.  Saying I’m from Iraq, 

uh, you don’t know what I’ve been through,  

flipping em off, rolling over on his back and 

then rolling back over to his stomach.  Excuse 

me, uh, officers were still giving him orders to 

do things, uh. 

SS: Was he following the orders? 

KT: He was following em and then break em. 

SS: Okay. 

KT: Um, uh, I do remember him saying, you might 

as well shoot me, um, if not I’ll do it, you got 

thirty seconds.  He started counting from 

thirty down.  He stopped about fifteen, said 

something stupid, flipped off the cops, went 

back to counting, got to two and then he just 

stopped like he wasn’t gonna do anything.  

Um, officers kept saying no, don’t do it, don’t, 

doing what they can.  Um. 

SS: How many officers do you think were there by 

now during all that?  Estimate, I know you 

probably didn’t count. 

KT: Estimates, there’s. 

SS: You might think cars and that might help 

(inaudible). 
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KT: Cars, there was probably about six cars 

already. I. 

SS: Okay so one officer per car so maybe around 

six. 

KT: Yeah.  And their weapons were out and ready, 

rifles and handguns. 

SS: Okay.  

KT: Um, guy still just kept talking a bunch a 

smack. 

KH: (Inaudible). 

KT: Talking a bunch a crap.  

SS: Oh okay, smack. 

KT: Smack (inaudible).  Um, um. 

SS: Did he ever threaten the officers? 

KT: Not that I heard.  Not that I heard.  Um, I 

know he did say that I can pull the weapon 

out, I can throw it um, but they said no, don’t, 

don’t reach for anything, don’t do anything.  

Um, he ended up reaching with his, let’s see, 

he was laying on the ground reaching with his 

right arm, with his right hand going towards. 

SS: You’re, you’re showing, I’ll just say this for the 

tape, you said he was down on the ground, 

from what you’re showing me, he was down, 

face down on the ground. 

KT: Face down. 

SS: But you did say he was rolling kinda back and 

forth. 
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KT: He was rolling back and forth but this time he 

was down on the ground. 

SS: And then, this time you’re showing, down on 

the ground with palms down.  Then you’re 

showing as he reaches right hand… 

KT: With his right hand. 

SS: Towards your waist and you kinda turned 

your elbow in so now from the palm of the 

hand facing what would be the street… 

KT: Mm-Hmm. 

SS: You now have the back of the hand to be 

facing the street. 

KT: Yes. 

SS: So he does that… 

KT: Yes. 

SS: And what is your impression, what do you 

think he’s doing right there? 

KT: I have no idea, I mean. 

SS: Okay is it something he’d done before or? 

KT: Well he was doing a bunch a things… 

SS: Okay. 

KT: And never reaching towards his waist.  This 

was the first time he reached toward his waist. 

SS: And then what happened when he reached 

towards his waist? 
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KT: After he reached towards his waist, um, shots 

were fired. 

*            *            * 

SS: Okay.  And I don’t think the press would of 

[sic] gotten a hold of your information yet 

cause nobody’s released it.  From what you 

saw, with the officers there and everything, 

were they making an effort to resolve this 

without shooting from what you had heard?  

And this is your opinion. 

KT: I, I could say they could a done a lot better. 

SS: Okay. 

KT: I mean. 

SS: Its okay to (inaudible). 

KT: The, what, what do you call em, perp, I 

guess… 

SS: Suspect. 

KT: Suspect um, there’s, there was a good amount 

of time lapse to where they could of [sic] help 

him up but yeah I know it’s for their safety to 

not approach somebody with a weapon. 

SS: Mm-Hmm. 

KT: But they could a, I think they could a [sic] 

done something a little better. 

*            *            * 

KH: Okay.  And that officer pulled up on the same 

side of the road as this, this person… 
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KT: Yes. 

KH: With the gun? 

KT: Yeah.   

KH: And the officer, I think you said, stopped and 

had a light on him? 

KT: Yes. 

KH: Okay was that officers overhead lights on, on 

the (inaudible)? 

KT: Yes they were. 

KH: They were.  Okay. Did he identify himself as 

police officer was it obvious he was a police 

officer? 

KT: Yes he did.  It was very obvious he was a 

police officer. 

KH: Okay. 

KT: But he did say it. 

KH: I’m sorry, he did say it? 

KT: He did say it. 

KH: Okay. 

KT: Yeah. 

KH: And he had his, he had some sort of weapon 

out? 

KT: He had his pistol out. 

KH: Okay.  What, what did the guy react with 

when the officer came up and identified 

himself? 
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KT: Uh, middle finger. 

KH: Okay. 

KT: And uh. 

KH: Which hand? 

KT: Both. 

KH: So at that point he was not carrying anything.   

KT: No he was not. 

KH: Okay. 

KT: Nothing was in his hand. 

KH:  And where did it go from there?  Obviously 

that’s a friendly gesture to start off a 

conversation with. 

KT: After the conversation or? 

KH: Well… 

KT: Or with the? 

KH: With what the guy gives the officer, both 

fingers. 

KT: Um, officer just giving him orders to lay down 

on the ground, he’s on the ground. 

KH: And the guy does that? 

KT: Yes he does. 

KH: Okay. 

KT: He followed all the orders but ends up 

breaking em as well, rolling back on his, onto 

his back, flippen em all off. 
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KH: Okay now at some point, you said them all, at 

this point, first we have one officer. 

KT: Yes. 

KH: So. 

KT: And then many more show up. 

KH: Okay. 

*            *            * 

KH: Okay.  And they got this guy, he’s, I’m trying 

to remember the words you used to describe, 

he would follow orders kind of? 

KT: He’d follow orders and break em. 

KH: And break em. 

KT: Yes. 

KH: Okay and why, why do you think he was doing 

that?  Did you get a sense of, from his 

responses, what his thinking was? 

KT: No.  Um, guessing he was just doing it to 

cause a problem. 

KH: Okay. 

SS: Do you think he was trying to provoke a 

reaction? 

KT: Possibly. I know I’d get a reaction out of it, so. 

KH: How long do you think they were there talking 

to him or tying to talk to him? 

KT: I’m gonna say about twenty minutes. 

KH: So a fair length of time? 
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KT: Very, yeah, it was a good length of time.  

KH: Was it raining by that point or not raining? 

KT: Yeah it was raining. 

KH: Did the guy ask the officers for anything? 

KT: Other than you better shoot me. 

KH: He didn’t say leave me alone? 

KT: Not that I could hear. 

*            *            * 

KH: Okay.  How many officers were talking to him?  

Could you tell if there were any differences or 

just all one officer talking? 

KT: Uh, none of em at the same time.  Uh, until he 

started being dumb.  Um… 

KH: And what do you mean by? 

KT: But it was probably about three officers that 

were talking at different times. 

KH: Okay and when you say started being dumb, 

what do you mean? 

KT: Uh, started being dumb by provoking em even 

more.  Reaching for his hip. 

KH: Okay and what, how many times did that take 

place? 

KT: The provoking? 

KH: Mm-Hmm. 

KT: The whole time. 
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KH: Okay I guess I’m a little confused.  How many 

times did he reach for his, his hip area? 

KT: Only did it the one time. 

KH: Just the one time? 

KT: Yes. 

KH: Okay.  How would you describe the provoking?  

Could you explain that for me? 

KT: Uh, flipping em off, just being uh, very 

arrogant saying, it sounded like he was saying 

that he was better than em.  Um, kept 

mentioning Iraq and that’s really I could hear. 

*            *            * 

KH: Okay so fifteen minutes or excuse me, the 

countdown from thirty to zero or one or fifteen, 

he rolls on his back, flips em off.  But what, 

what’s he do then? 

KT: Uh tell him to get back onto his stomach.  He 

does. 

KH: Okay. 

KT: And still mumbles whatever he’s mumbling. 

KH: So he does get back on his belly? 

KT: Mm-Hmm. 

KH: Okay. 

KT: And he gets to two and he ends up just 

stopping. 

KH: Are they telling him to do anything with his 

hands? 
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KT: Just keep em out on the ground. 

KH: Does he do that? 

KT: For the most part. 

KH: For the most part.  What’s he do that doesn’t?  

What’s, when his hands aren’t. 

KT: When his hands are on the ground they’re up 

above his head… 

KH: Mm-Hmm. 

KT: Still away from his body. 

KH: Okay. 

KT: Flippin em off. 

KH: This is still? 

KT: Waving em doing, you know? 

KH: While on his belly? 

KT: While on his belly. 

KH: Okay.  Does he move his head around? 

KT: Yeah back and forth. 

KH: What’s he doing with his head? 

KT: Turning left to right. 

KH: Is he looking up or just keeping a flat cheek to 

the pavement or? 

KT: Looking up turning left to right. 

*            *            * 

KH: So he counts down to two, stops and what 

happens again from that point? 
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KT: Officers still just demand, orders, um, keep 

still, hands on the ground. 

KH: Uh huh. 

KT: Complies for a little bit then does his own 

thing. 

KH: Does he make any statements right before he 

makes that movement towards his waist?  

Any, any (inaudible)? 

KT: That, that happened so quick I don’t know if 

he said anything or not. 

SS: (Inaudible). 

KH: Okay does he do another count from the point 

that goes thirty to two or does he, is that the 

only time he counts down. 

KT: I believe he only did it the once. 

KH: And how much conversation is there after he 

counts down to two? 

KT: Three minutes worth. 

KH: Okay. 

KT:  I’m guessing. 

KH: Does he, does he give an impression that he’s 

waiting for something?   He’s done this 

countdown so that implies that he’s trying to 

bring something to a conclusion of some sort. 

KT: It seemed that way but I can’t really say.  I 

don’t really know. 
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KH: Did his voice change?  Did his movements 

change? 

KT: No. 

KH: What happened when he got to two?  They just 

(inaudible). 

KT: (Inaudible) He kept doing his, you know, riot 

or rant or whatever it was. 

KH: Okay so stopped at two and then just kept, but 

he didn’t change his, appear to change his 

voice or attitude? 

KT: No. 

KH: Okay. 

KT: Not that, not that I could hear.   

KH: So what, what happened next?  What do you 

think precipitated that next move? 

KT: I think he just got bored and wanted to get a 

reaction. 

KH: Okay.  Did he say anything prior to making 

that move? 

KT: Not that I heard. 

KH: Did he say anything about what he wanted the 

cops to do to him or about him? 

KT: Just when he said from counting from thirty to 

two said you better shoot me or I’ll do it.  That 

was it.   

SS:  How many times did he say, I’ll, you know, you 

better shoot me? 
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KT: You better do it or I’ll do it?  I only heard the 

once. 

SS: Okay.   

KH: Had he wanted to, could he have shot at you? 

KT: If he wanted to? 

KH: Mm-Hmm. 

KT: Yeah.  

*            *            * 

KH: ….  So if, if the guy had for some reason 

decided to start shooting, could he have shot 

you or Brandon?  

KT: No.  

KH: Okay what would have prevented that do you 

think? 

KT: The officers. 

KH: By? I mean. 

KT: Um. 

KH: By them being in between you and Brandon 

or? 

KT: No they were, they weren’t in between um, 

any of us.  There’s, he was laying on the 

ground, we were up on a hill, I’m sure it was 

pretty hard for him to see and have that much 

time to get the weapon to point at us, to fire. 

SS: Minus the officers, not being there, even with 

him on the ground, he draws his gun. 
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KT: If he took his time, yeah he could of [sic] shot 

us. 

SS: And they could still, you’re… 

KT: Yes. 

SS: If he knew where you had walked to… 

KT: If he knew exactly where I was, yes. 

SS: And the officers not being able to stop him, he 

could of [sic] drawn a gun. 

KT: He could of [sic]. 

SS: And he could have fired over towards you 

guys… 

KT: Yes. 

 

*            *            * 
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Vancouver Police Department 

Case # V10-16268 

  

Interview of: Brandon Presler 

Interview by: Detective Kevin Harper   

Interview date: September 7th, 2010.  

Interview time:  1306 Hours 

 

Legend: KH: Detective Kevin Harper 

  BP: Brandon Presler 

  SS: Detective Scott Smith 

KH: This is a tape recorded statement done on 

September 7th, the year 2010. Time is 1306 

hours.  This statement is being recorded at 2-

7-1-9 apartment B like boy Neals Lane in the 

city of Vancouver Washington. I’m Detective 

Kevin Harper with the Clark County Sherriff’s 

Office, Major Crimes Unit.  With me, with me 

is Detective Scott Smith, the Vancouver Police 

Department Major Crimes Unit.  And we’re 

interviewing Brandon Presler.  Brandon do 

you understand that this is a recorded 

statement? 

BP: Yes sir I do. 

KH: Okay do I have your permission to record this 

statement? 

BP: Yes sir. 

KH: Anyone made any threats or promises to you 

regarding a statement?  

BP: Nope. 
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KH: Okay Brandon would you go ahead and, and 

state your full name please and give us your 

date of birth? 

BP: Brandon Tyler Presler.  **/**/83. 

*            *            * 

BP: And he was walking down the street talking 

on his phone and he said I’m not worried about 

out it cause I have a gun.  That’s exactly what 

he said. 

SS: Did you see one?   (Inaudible). 

BP: Not at that time. 

SS: Okay. 

BP: No.  No.  And Kyle overheard it and kinda 

went out there to see what was going on and 

he confronted the guy , you know, like hey, 

what’s going on?  And that’s where the guy’s 

like are you friendly or uh, an enemy?  He said 

it a couple times, kinda squinting looking 

down, you know, like he couldn’t get a good 

view and Kyle goes I’m a friendly, I’m a 

friendly and the guy goes well I gotta gun.   

And Kyle’s all, you know, kinda steps back a 

little bit, little hesitation and he, he looks at 

me an [sic] I’m like hey don’t, don’t go over 

there.  So what’s he do?  He ends up going over 

there and as he walking closer the guy pulls 

his gun out, (inaudible) out of his hoodie 

pocket.  He had a hoodie on. 

*            *            * 
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BP: And the officer told him, get down on the 

ground, get down on the ground, get down on 

the ground.  Finally he got on the ground. 

SS: All right. 

BP: And then after that all, I don’t know, probably 

ten, fifteen cars showed up.  So, and there was 

cops everywhere.  I didn’t see them pull their 

guns out but from what I heard it sounded like 

a clip going in the gun.  And they had em, they 

had guns on em I’m sure, you know. 

SS: (Inaudible). 

BP: I, I don’t know if they were pointed at him, at 

the moment, but they did have their guns out 

of their holsters. 

SS: What did, what were you able to see?  You said 

you were by this hedge, so did you have a clear 

view of him?   

BP: I had a. 

SS: (inaudible) view of the cops or? 

BP: I had a clear view of the guy. 

*            *            * 

BP: And we were out there smoking cigarettes so 

we just kinda stepped back, you know, and got 

out of the way and they, they sat out there for 

a while and the guy, they told him hands out 

at your side, hands out at your side.  He’s 

cussing and swearing at the cops, flip, flippin 

em off and he’s rolling around on the ground 
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uh, you know, like laying down and then 

rolling cause they told him to get on his belly. 

SS: So when they, that’s what I was gonna get to 

next, is when they first told him to get on the 

ground, he go down to the ground on his belly. 

BP: Mm-Hmm. 

SS: And you said he was kinda rolling around… 

BP: Yeah. 

SS:  moving his hands lifting his head up or 

anything?  What’s he doing? 

BP: Oh yeah he couldn’t hold still to save his life. 

He couldn’t so, you know, and then he kept 

giving the cops problems, you know. 

SS: What sort of problems? 

BP: He, like, lifting his head up, trying to get up, 

rolling over, putting his hands and feet in the 

air um, you know, flippin em off. 

SS: What was he saying? 

BP: Uh, let’s see, he was saying, I remember him 

saying that, “just shoot me”, “just shoot me 

right in the head”, you know, “go ahead and do 

it,” “it doesn’t matter, my girlfriend doesn’t 

want me anymore” and then he started talking 

about, “I’m military, this is gonna ruin me so 

don’t do this” and he’s just telling the cops F 

you, you know, stop like that, a lot of 

profanity, flip em off and then that went on for  

a while. 
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SS: How long do you think this went on? 

BP: I, I would say probably about a half hour. 

SS: Okay. 

BP: Just that and then uh, the guy was laying on 

the ground and the cops were still over by 

their cars, you know, they had the road 

blocked off and everything and the guy, he 

said, I’ll give you the count of thirty, I’ll give 

you thirty seconds to come and get my gun.  

He kept telling the cops, he said, come and get 

my gun, I’m not gonna pull it, I’m not gonna 

use it, come and get my gun.   And they didn’t 

do anything but he finally said I, (inaudible) 

I’m gonna count from thirty down and then 

I’m gonna shoot myself in the head if I get to 

zero if you guys don’t take my gun.  And he 

counted and he got to twenty and then skipped 

down to thirteen and then counted down from 

thirteen and he got to two and he said, what, 

you guys don’t F’n care about me, you don’t 

care if I do it or not?  And after that he rolled 

around again and then he laid out flat like this 

with his hands flat out on the ground. 

SS: With the palms down on the ground? 

BP: Yep. Yeah. 

SS: Okay. 

BP: Kinda out above his head a little bit. 

SS: Uh huh. 
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BP: And then he, he brought his arm up, his right 

arm. 

SS: Right. 

BP: Up kinda like by his ear. 

SS: Okay. 

BP: And then he was going like he was gonna 

reach for a gun. 

SS: So he moved his right arm down to his waist? 

BP: Kinda down, yeah.  Almost down to he middle 

of his stomach. 

SS: So now his palm wasn’t down now.  He kinda 

had his… 

BP: Yeah. 

SS: Back of his hand down now more towards the 

ground going towards his stomach? 

BP: It, it was kinda, his arm was kinda bent. 

SS: All right. 

BP: And he was, you know? 

SS: So he had it raised up off the ground and he 

had it bent and it was coming … 

BP: Yeah. 

SS: Down towards his waist? 

BP: Exactly. 

SS: Okay was that the first time he had done that 

or he done that before? 
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BP: That was the first time he did that, he did it 

about two or three times, and that’s when they 

shot him. 

SS: Did he say anything while he was doing that? 

BP: No not that I know of.  I didn’t hear him 

anyways. 

SS: Okay.  What were the cops telling him while 

this was all going on? 

BP: Nothing much except they were asking him 

questions, what his name was uh, what, what, 

what he was in the army and just telling him 

to stay on the ground, stay on the ground, you 

know, keep your hands to like,  keep your 

hands flat on the ground.  They didn’t, they 

didn’t attempt to go and do anything. 

SS: Right. 

BP: They all just held back and, you know, I’m not 

telling em how to do their job but they got 

procedures they have to go by but they, they 

didn’t make any attempt to go over and 

restrain him. 

SS: Okay. 

BP: So. 

SS: But he was kinda up and down with his 

cooperation?  Did he ever cooperate or not or? 

BP: He did, I mean, he did stay on the ground. He 

didn’t stand up and walk off. 

SS: Okay. 
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BP: So I mean, he cooperated with staying on the 

ground but other than that he was just kinda 

flailing.  

*            *            * 

KH: Okay.  You called 9-1-1. 

BP: Mm-Hmm. 

KH: What was your concern?  What do think of this 

guy? 

BP: Well he’s, you know, he said he had a gun so 

I’m thinking, whether it, whether it was a 

water pistol or not.  A gun’s a gun, you know, 

you just, it’s an automatic threat to me. I ain’t 

gonna take no chances with that and him 

walking down the street, better off not to be on 

the street with a gun. 

KH: Okay. 

BP: And especially, to me, it looked like he was 

drinking so. 

KH: Okay. 

BP: Cause the two don’t mix I don’t think. 

KH: He might not been using his best judgment? 

BP: No. 

*            *            * 

KH: Now you mention that the guy gave the officer 

a little bit a problems at first. 

BP: Mm-Hmm. 

KH: He, he appeared kinda confused? 
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BP: Yeah. 

KH: I don’t wanna put words in your mouth but 

you said he was kinda like backing up and. 

BP: Yeah like he didn’t know what to do almost. 

KH: Okay. 

BP: You know, it kinda came like a shock to him. 

KH: Okay and the officer gave him commands. 

BP: Mm-Hmm. 

KH: Did you understand what the officer was 

saying? 

BP: Oh yeah, loud and clear. 

KH: Okay did you, did the officer communicate in a 

way that, that was confusing? 

BP: No. 

KH: Okay. 

BP: Told him lay down on the ground and put your 

hands out to your side.  Told him that three 

times. 

KH: Okay did the guy (inaudible) do that on the 

first time? 

BP: No.  

KH: Second time? 

BP: No, took him a couple times. 

KH: Okay but eventually the guy, when he got 

down on the ground was he on his belly or on 

his back? 
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BP: Belly. 

KH: Okay did he stay there? 

BP: Kinda.  He was rolling around kinda flailing.    

KH: What do think of that? 

BP: (Inaudible). 

KH: What was he, what was he doing at that? 

BP: I, I, I think he was just being stubborn.  I 

think he was just trying to give the cop a hard 

time. 

KH: Okay. 

BP: You know, kind of a cocky attitude, but I don’t 

have to do what you say, kinda thing. 

KH: Okay I think you mentioned he was making 

gestures. 

BP: Mm-Hmm. 

KH: What kind a? 

BP: Yeah he was flippin em off and calling names, 

F you. 

*            *            * 

KH: If he had, for instance, produced this pistol 

could he have pointed it at you? 

BP: Yeah. 

KH: Okay.  How far away do you think you were 

from this guy? 

BP: Well he was, he was touching the curb on the 

other side of the street. 
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KH: So we’re talking the width of the road apart? 

BP: To he [sic] width of the road plus I’d say 

another half a road. 

SS: Length of the driveway that way? 

BP: We were, yeah we were, yeah.  We were up 

there a little ways, up by the porch of the 

house. 

*            *            * 

KH: Okay.  So I think you said he was kinda rolling 

around and I think you mentioned he couldn’t 

stay still… 

BP: Mm-Hmm. 

KH: to save his life, I think was your comment.  Is 

he, does he challenge them or (inaudible) just 

yelling, calling names, what? 

BP: Yeah he was just being very uncooperative. 

KH: Okay. 

BP: You know what I mean?   He didn’t wanna, he 

didn’t wanna do anything he was told to do 

except for lay on the ground.  He, he did lay on 

the ground.  He may of [sic] rolled around but 

he didn’t stand up or get up on his knees, so. 

*            *            * 

KH: Okay and at some point, so this goes on for 

like a half an hour and finally he says 

something like I’ll give you thirty seconds to 

come and get my gun. 

BP: Mm-Hmm. 
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KH: Is that the first time he offered to. 

BP: No he said it throughout the whole half hour.  

He kept saying, he’s like, come get my gun I’m 

not gonna use it, I don’t, I’m not gonna pull it, 

I’m not, you know, but nobody’d do anything 

about it. 

KH: Okay so finally what, what is he, are they 

asking him to do anything else with his 

hands? 

BP: Just keep em at, keep em at his side, you 

know, straight out. 

*            *            * 

KH: Okay when was that during the course of this 

half hour? 

BP: Uh it was constantly. They’d tell him to get on 

his belly, he’d roll over on his back then roll 

over on his belly and raise his hands and arms 

up then roll back over on his belly.  

KH: Was he looking around?  What was he doing 

with his head? 

BP: Uh, he was mainly looking at the cops. 

KH: Okay.  So at some point it comes to a head.  

What, what, what precipitated this?  He does 

his countdown to two and then. 

BP: And he said, what, “you guys don’t F’n care 

about me, you don’t care if I do it” and then 

after that it got quiet and then that’s when 

(inaudible) he raised his hand up, his right 

hand… 
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KH: Mm-Hmm. 

BP: Up by his head and kinda reached back like he 

was gonna grab his gun. 

KH: Okay. 

BP: That’s what it looked like to me anyways. 

KH: Okay. 

BP: And he did that about two or three times and 

the third time doing it, when he was bringing 

his arm back up, that’s when they, that’s when 

they fired. 

KH: Okay but the motion he was making led you to 

believe that he was gonna reach for the gun? 

BP: I would a [sic] thought so, yes, if I was an 

officer. 

SS: Even if you weren’t an officer.  Is that what 

you thought? 

BP: Yeah that’s what, that’s what it looked like. 

*            *            * 

SS: With all of this guy’s behavior, you know he 

had the gun and is, is he a threat to you or the 

officers?  

BP: The way he’s acting I would a [sic] taken it as 

a threat, yeah.  

KH: Not to, not to put you on the spot her but if, if 

for some reason Kyle had said something 

dumb and said I’m and enemy instead of I’m a 

friend, what do think guy might a done?  You 

have any sense of that or? 
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BP: I don’t know. 

KH: Okay. 

BP: I mean it’s kinda, the way he was talking and 

the way he was being is kinda hard to gauge 

him.  You know what I mean?  

SS: Unpredictable?  

BP: Yeah, kinda.  I mean, (inaudible) he could a 

[sic] pulled and shot and then he could not of 

[sic], you know.  You never know. 

*            *            * 
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Clark County Sheriff’s Office 

Vancouver, Washington 

Major Crimes Unit 

Tape Recorded Interview 

Case No. V10-16268 

 

Person Interviewed:   Mitch Tarbutton 

Date/Time of Interview:   September 7, 2010/ 

1136 hours 

  

TB: = Detective Todd Barsness 

LS: = Detective Lindsay Schultz 

MT: = Mitch Tarbutton  

TB: Okay.  Today is Tuesday September 7th, 2010. 

The time is 1136 hours.  This is Detective 

Todd Barsness with the Clark County Sheriff’s 

Office.  This will be a taped interview with 

[Mitchell Tarbutton], conducted in his home at 

2901 Fruit Valley.  Also present in the room is 

Detective Lindsay Schultz.   

 Mitch, for the purpose of tape voice 

identification, could you just please state and 

spell your last name, please? 

MT: Sure.  My name is Tarbutton.  T-a-r-b-u-t-t-o-

n. 

TB: And we talked about the fact that we’re going 

to record this interview.  Do we have your 

permission to record the interview? 

MT: Yes. 

*            *            * 
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TB: How did you first become aware that 

something was going on? 

MT: A couple of buddies of mine were at the bar, 

and we came back, and we were standing 

outside smoking.  And the dog started barking 

over here and the guy, whoever it was, he 

went over to the dog and started yelling at the 

dogs or something.  And stuff like that 

happens a lot, like tweakers and things, like, 

you know, crazy people.   

 So I was going to try to scare him off, so I 

threw -- I had a beer bottle in my hand, so I 

threw the beer bottle at him, and -- or, not at 

him, but in the general direction.  And he then 

said, “Friend or foe?”  And we were like, 

“Friend, but leave.  We’re going to call the cops 

if you don’t go.”  Said that a few times.   

 And then my one friend Kyle went over to talk 

to him and the guy kept saying, “Friend or 

foe?”  And then he said, “I have a gun,” at 

which point Kyle started to back off.  He shook 

the guy’s hand, but then the guy pulled 

out -- started to pull out the gun.   

 So my other friend Brandon called the cops.  

That’s when Kyle came back across the street, 

a patrol came up and then started -- I don’t 

know, is “a standoff” appropriate?  Yeah, so --.  

And then came back inside.  Officers asked us 

to come back inside.  Kyle and Brandon stayed 

out on the side of the house, I came inside and 
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opened up that door right there and watched 

the guy lay down on his stomach.   

 The police told him to spread his arms and 

legs out and everything.  He was 

argumentative.  He was flipping them off, that 

type of thing.  He did told [sic] them three or 

four times to come and get the gun from him, 

and he said that it was in his center pocket, 

his chest pocket.  He had like a hoody on. 

TB: Okay.   

MT: He did tell them three or four times to come 

get it, but they didn’t.  So then Devin, my 

roommate, came downstairs and he was 

asking what was going on, because he had just 

gotten woken up.  He just wanted to know 

what all the shouting was about.   

 I was talking to him, he went around -- the 

bathroom is in this hallway, so he went around 

and I was just watching him walk away, and 

then he just started to come back.  And that’s 

when he heard the shots and I looked out and 

he saw some -- well, I saw the body and 

everything, so --. 

*            *            * 

TB: How does his voice, I mean, is he agitated?  Is 

he -- 

MT: Yeah.  Agitated, angry. 

TB:  Okay.   
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MT: So I remember saying to Kyle that, after the 

cop pulled up when he started arguing with 

the police, my actual quote was like, “He’s got 

a rage in him,” like there was something really 

angry, very agitated about him.  So I 

remember him yelling to the police something 

about a girlfriend or something like that, so --.   

*            *            * 

TB: Okay.  Tell me about the conversation that’s 

going on between the police officer and the 

guy. 

MT: The officer, they exchanged names.  He kept 

telling him to put his hands up the side, at his 

sides, and everything.  The guy mentioned 

that he had been, that he had just gotten back 

from Iraq.  He was talking about how they 

should not arrest him, because he wanted to 

become a police officer.   

 And then eventually, after a few minutes, he 

kept saying, “Just come,” probably after about 

ten or fifteen minutes, “Come get the gun from 

me.  It’s in my center pocket.  Come get the 

gun from me.  Come get the gun from me.”  

And then he just started talking about 

wanting to throw it out into the road.  Then he 

was asking if they were going to shoot him if 

he threw it out into the road.   

 He said at one point, “I’m going to countdown 

from thirty, and then if you don’t come take 

the gun from me, I’m going to start smashing 

my head into the sidewalk,” or into the street.  
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And then he proceeded to count down.  He 

never started hitting his head on the street or 

anything, but --  

TB: Did he get to zero? 

MT: Yes. 

TB: Okay.   

MT: But yeah, he never, yeah, started hitting his 

head or anything like that.  And then about 

three or four minutes later, that’s when Devin 

came downstairs and I turned, and it was 

about a minute or two later is when I heard 

the shots.   

*            *            * 

MT: It was enough that, yeah, I picked up that he 

was drunk and angry and had a gun, so --. 

TB: Okay.  What were your thoughts about the 

situation?  Were you concerned about it? 

MT: Yeah.  I was.  Actually, as soon as -- when the 

first police car rolled up, they had a spotlight 

in there and like he actually had gone like 

this -- (gestures) -- and then started yelling at 

them.  And at that point was when I made the 

statement that, “He’s got a rage in him,” and 

he’s actually, this guy actually does need to be 

arrested. 

*            *            * 

TB: Okay.  And you described at some point that 

Devin came downstairs.   
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MT: Yes. 

TB: And kind of asked you what’s going on. 

MT: Mm-hmm. 

TB: Okay.  What position is Nicholas in at this 

point? 

MT: He had been laying on his stomach for 

probably fifteen minutes. 

TB: Okay.  And you’re talking to Devin? 

MT: Mm-hmm. 

TB: Okay.  What’s the next thing that you near? 

MT: So I was talking to Devin, he was asking why 

it was taking so long and everything.  And 

then he walked around to the bathroom, I 

looked back out, kept watching.  It was still 

the same, you know, “Don’t reach for the gun, 

keep your hands spread,” and he was still 

shouting like, “Come take the gun.”  Then I 

remember Devin come out of the bathroom 

and I turned to look, and that’s when I heard 

the start -- the shots start. 

*            *            * 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, et al., 

 

Plaintiffs, 

v. 

 

CITY OF VANCOUVER, et al., 

 

Defendants. 

CASE NO. 

3:13-cv-05461-RJB 

 

DECLARATION OF 

DARRYL PARKER IN 

SUPPORT OF PLAINTIFFS’ 

OPPOSITION TO 

DEFENDANTS GOMEZ’S, 

SCHULTZ’S & 

GUTIERREZ’S MOTION 

FOR SUMMARY 

JUDGMENT RE: 

QUALIFIED IMMUNITY 

 

I, Darryl Parker, hereby declare under penalty 

of perjury that: 

1. I am a member of the Bar of the State of 

Washington and am admitted to practice before this 

Court. I am a partner at Premier Law Group, PLLC 

and one of the attorneys of record for plaintiffs in 

this matter. I submit this declaration in opposition to 

defendant officers’ motion for summary judgment 

regarding qualified immunity and in support of 

plaintiffs’ motion for a continuance to allow plaintiffs 

to conduct discovery as to the facts of the event. 

2.  Since Lookabill’s death prevents us from 

submitting a declaration with his version of what 

happened, it is critical for us to be able to depose the 
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defendants and test their veracity under cross-

examination.  Plaintiff also needs time to have 

forensic experts compare the officer’s testimony to 

the physical evidence and the ballistic reports. 

3. Some of the interview testimony of 

witnesses is confusing and contradictory. The 

interviewer of the officers is throwing softballs and 

does not probe some very disturbing testimony by the 

three shooters. 

4. Additional information that we hope to 

gain through discovery include knowing the total 

number of officers who responded, how long they had 

been on duty at the time of the shooting; where they 

were located at the time of the shooting, the weapons 

they carried, any objects that allowed them to see 

better (ie. night/fog goggles), etc; what, if anything 

that was used to illuminate the area. 

5. Once plaintiffs know the exact spacing of 

the officers and the distance each was with respect to 

Lookabill’s position on the ground, plaintiff can 

employ the services of experts to determine whether 

the professed fear of these presumably well trained 

officers was reasonable or justified. In addition, 

plaintiffs would like to have experts explore if it is 

even possible for Lookabill to have reached into his 

sweater pocket while lying on the ground on his 

belly, pull his hand gun out, locate a target, aim and 

get off a somewhat accurate shot before a sharp 

shooter with a rifle and a scope could get off an 

accurate shot to stop him. 
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6. Plaintiffs need to depose all three 

defendant officers to find out exactly what they saw, 

the sequence of events, what they said, and what 

they did. 

7. We need to also depose the dispatcher(s) 

and obtain all call records, including cell phone 

activity by all officers on the scene and any available 

audio and video from any source. 

8. We need to know whose voice is on the 

audio telling Lookabill to not put his hands in his 

pocket and then depose that person to gain more 

clarification on why the person said that, what they 

meant, and what they saw. 

9. We also want to depose Kyle Tingley and 

Brandon Presler, who we believe witnessed part of 

the event, because their testimony will likely give a 

more neutral version of what happened on 

September 7, 2010.  Presler’s affidavit submitted 

with defendants’ pending summary judgment motion 

is scarce and does not provide a detailed version of 

everything he saw or heard that night.  There also 

appears to be a dispute as to whether Lookabill put 

the gun away before the police arrived and then 

never displayed or even touched it again. 

10. There is no evidence from any source that 

Lookabill ever withdrew his gun from his sweatshirt 

pocket. In fact, there is no evidence that Lookabill 

even touched his gun after he put it away before 

Gutierrez arrived at the scene. 

11. It is imperative that we depose the 

psychiatrist at the Portland VA Medical Center who 
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called the Vancouver Police Department to 

determine whether an assessment had been done on 

Lookabill after he was taken to the hospital by 

ambulance for exhibiting bizarre behavior in July, a 

couple of months prior to his being killed. 

12. We also want to find out what training 

each officer had in dealing with veterans and 

mentally ill or disturbed people as well as intoxicated 

people, when the training was given, who conducted 

the training and what that training consisted of. 

13. We believe that only by doing more 

discovery will the truth of what happened on the 

tragic night of September 7, 2010 come to light, 

especially when Lookabill himself is not with us to 

provide us his version of the facts. 

DATED this 23rd day of December, 2013. 

 

/s/ Darryl Parker  

Darryl Parker, WSBA No.30770 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

 

NIKKOLAS WREN KENNETH 

LOOKABILL, et al., 

 

Plaintiffs, 

v. 

 

CITY OF VANCOUVER, et al., 

 

Defendants. 

CASE NO. 

3:13-cv-05461-RJB 

 

DECLARATION OF 

MITCHELL TARBUTTON 

I, Mitchell Tarbutton, declare: 

1. I am a 27 year-old male citizen and 

resident of Washington State. I am currently 

working as a bar manager at Jimmy’s on First in 

Seattle. I was a bartender at Gustafs Pub and Grill 

2. On September 7, 2010, I lived at 2901 Fruit 

Valley Road, Vancouver, Washington, which was the 

approximate location of the shooting death of 

Nikkolas Lookabill.  

3. At about 2:00 a.m on that date, Kyle 

Tingley, Brandon Presler, and I went to my home 

after leaving a local bar.  Around 3:00 or 3:30 a.m., 

we heard dogs barking across the street.  A young 

male, later identified to be Nikkolas Lookabill, who 

was heading south on Fruit Valley Road, went over 

to the dogs and started yelling at the dogs about two 

or three houses down on the opposite side of the 

street.  We did not think much about it because there 
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were weird and crazy people; this behavior was not 

unnecessarily abnormal for that area. Lookabill was 

wearing gray sweatpants and a sweatshirt. 

4. I wanted to scare Lookabill off so I threw 

the beer bottle I had in my hand in his general 

direction. Lookabill then said, “Friend or foe?” I 

responded, “Friend, but leave. We’re going to call the 

cops if you don’t go.” We said that a few times. 

5. Then Tingley went over to talk to Lookabill 

and told him to keep going and to just go. Lookabill 

kept asking, “Friend or foe?”  Tingley said that he’s a 

friend and that he just wanted him to go and stop 

trying to cause trouble basically.  Lookabill then said 

that he had a gun and Tingley started to back off.  

Tingley shook Lookabill’s hand but then Lookabill 

started to pull out the gun.  So Presler called 9-1-1. 

That was when Tingley came back across the street 

and a patrol officer came up and stopped Lookabill.  

The interaction between Tingley and Lookabill lasted 

about two or three minutes and the officers started 

showing up.  I saw about five or six police cars on the 

scene and probable [sic] seven or eight officers with a 

dog or two.  

6. The first police officer that showed up on 

the scene had a spotlight on Lookabill.  Lookabill had 

a hand on his stomach and stated that he had been 

in Iraq and it seemed as though he was in a 

defensive motion and was confused on who had a 

spotlight on him.  The officer and Lookabill 

exchanged names.  The officer told Lookabill to get 

down on the ground.  Lookabill complied and laid 
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down on his stomach with his arms and legs spread 

out.  Four of five officers showed up seconds later. 

7. Tingley, Presler, and I went back inside my 

house because the officers asked us to go back inside.  

However, Tingley and Presler stayed out on the side 

of the house as I came inside and opened up the door 

and saw Lookabill lay down on his stomach.  I was 

looking out of the window of my front door that faces 

Fruit Valley Road and could see Lookabill.  Tingley 

and Presler looked outside from the north side of the 

house. 

8. Lookabill appeared to be angry and 

agitated and he was yelling to the officers about his 

girlfriend or something.  More and more officers and 

police cars showed up.  

9. I heard the officers tell Lookabill to spread 

his arms and legs out.  Lookabill complied with the 

request.  Lookabill then told the officers at least 

three or four times to come and get the gun from 

him.  Lookabill said that it was in his center pocket, 

like he had a sweater hoodie on.  However, the 

officers did not go get the gun from Lookabill, nor did 

they even appear to have made such an attempt.  

10. I heard the officer tell Lookabill to put his 

hands up and Lookabill mentioned that he had just 

gotten back from Iraq and was talking about how 

they should not arrest him because he wanted to 

become a police officer. 

11. After about ten or fifteen minutes of the 

officers arriving, Lookabill kept saying “Just come,” 

and to “Come get the gun from me. It’s in my center 
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pocket.  Come get the gun from me.  Come get the 

gun from me.”  The officers did not make any such 

attempt.  So Lookabill started talking about wanting 

to throw it out into the road and asked if they were 

going to shoot him if he threw it out into the road.  At 

one point, Lookabill said, “I’m going to countdown 

from thirty and then if you don’t come take the gun 

from me, I’m going to start smashing my head into 

the sidewalk,” or into the street.  Lookabill counted 

down but he never started hitting his head on the 

street.  Lookabill moved his arms up to flip the 

officers off but then he would move them over his 

head.  I did not see him ever reach for his gun.  The 

officers kept on telling Lookabill to spread his legs 

out and around.  Lookabill kicked his legs but never 

stood up or attempted to stand up.  Lookabill 

appeared to be intoxicated but kept his body on the 

floor and his arms above his head.  Lookabill 

sounded as though he was slurring his words.  

12. About three or four minutes later, my 

roommate, Devin Sailor came downstairs and asked 

what was going on because he had just woken up.  

He wanted to know what all the shouting was about.  

I talked to Sailor and he went to the bathroom and 

then came back.  

13. A minute or two later, I then heard 

gunshots and looked out and saw Lookabill roll over 

to his back and his hands kind of came up.  About 

twenty to thirty minutes lapsed between the officers 

first started talking to Lookabill and when I first 

heard the gunshots.  There were shots fired then a 
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half a second pause and then another round of shots 

were fired.  

14. When Lookabill first got shot, he was faced 

down on the floor.  He then turned over after he was 

shot.  I heard shots coming from the same direction 

within a couple seconds.  

15. After the shots were fired, I watched and 

then started pacing around the house and called my 

brother shortly after that, which was around 4:13 

a.m., because he is a counselor in mental health.  

About a couple minutes after the gunshots, I saw 

three or four officers roll Lookabill over and handcuff 

him.  They then patted him down and took out his 

wallet and gun. 

16. I did not understand why the officers did 

not take the gun away from Lookabill.  I remember 

saying to myself a few times, “Why aren’t you guys 

going to go take the gun from him? Just go get it. 

Like, you can go get it right now, his hands are out.” 

The entire time, Lookabill was flat on his stomach 

and his arms, legs, and hands were spread out. I felt 

that the [sic] 

17. I had never met or talked to Lookabill 

before that incident. 

I certify under penalty of perjury under the laws 

of the State of Washington that the foregoing is true 

and correct.  

DATED this 22nd day of November, 2013. 

/s/ Mitchell Tarbutton  

Mitchell Tarbutton 


