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INTEREST OF AMICI CURIAE1

Amici curiae Public Counsel and Loyola Law
School Project for the Innocent both advocate for
people facing unfair outcomes in the legal system.
Death Penalty Focus sponsors research projects and
outreach programs that support its mission to abolish
the death penalty.

Founded in 1970, Public Counsel is the public
interest law firm of the Los Angeles County and
Beverly Hills Bar Associations and the Southern
California affiliate of the Lawyers' Committee for
Civil Rights Under Law. Every year, Public Counsel
works with law firms and corporations to assist over
30,000 children, youth, families, and community
organizations. Public Counsel provides legal services
to foster youth who are preparing to exit or who have
exited the foster care system to help them access
education, housing and other benefits necessary for
their successful transition from foster care to self-
sufficient adulthood. These services and benefits are
designed to end the "dependency to delinquency"
pipeline tragically illustrated by the life of Petitioner

Pursuant to Rule 37(6), counsel for amici certify that no
counsel for a party authored this brief in whole or in part, and
no counsel or party made a monetary contribution intended to
fund the preparation or submission of this brief. No person other
than amici curiae or their counsel made a monetary contribution
to its preparation or submission. Pursuant to Rule 37(3)(a),
counsel for amici certify that both parties consented to the filing
of this brief, as shown in the electronic communications submit
ted to the Court concurrently with the filing of this brief.



Bishop, who lived in foster care and group homes
before committing his crime. Pet. 12 n.ll ("In 1981,
when he was six, Petitioner and his brother were
removed from their mother and placed in more than
a dozen foster or group homes in as many years,
but they continued to be victims of violence and in
stability.") (citing Habeas Transcript ("H.T.") 456-57).

Loyola Law School's Project for the Innocent
represents individuals who challenge their convic
tions and sentences as unconstitutional. Loyola Law
School students investigate cases of incarcerated men
and women who claim to be wrongfully convicted. If,
after a thorough investigation, the petitioner's claims
are supported, clinic students help draft habeas
petitions so that the cases can be litigated in court. In
addition to screening cases, conducting legal re
search, and drafting memos, students chase down
leads, interview witnesses, and visit inmates under
the close supervision of experienced attorneys and
investigators. Students also attend a weekly seminar
designed to complement their fieldwork and hone
their advocacy skills. Students learn about ineffective
assistance of counsel and other "gateway to inno
cence" issues, and they receive an overview of habeas
practice, with an emphasis on the basic legal
knowledge required to draft a petition. In November
2013, a Los Angeles Superior Court judge threw out
the conviction of Kash Delano Register, who spent 34
years in prison for a murder he did not commit, after
a team of lawyers and law students from the Project
for the Innocent successfully argued that Register, 53,
was wrongfully convicted of the murder in 1979.



Founded in 1988, Death Penalty Focus brings to
gether more than 80,000 supporters to work for the
abolition of capital punishment. Death Penalty Focus
organizes year-round public education and pro
fessional media campaigns; provides speakers for
schools, faith communities, and community organiza
tions; conducts outreach to key constituents; mobilizes
supporters to address death penalty related legisla
tion; sponsors research projects and opinion polls; and
submits amicus curiae briefs on important cases.

SUMMARY OF ARGUMENT

Petitioner Joshua Bishop has a seventh grade
education and a verbal IQ score of 77.2 He experi
enced a home life that was saturated with violence,
drugs, and alcohol. As a result, Bishop was shuffled
between sixteen different foster and group home
placements as a child, beginning when he was five or
six years old.3 In 1994, Bishop was nineteen years old
and homeless when he was arrested in connection

with Leverett Morrison's death.4 He fully disclosed to
the police his participation in the events leading to
Morrison's death.5 Bishop's account was consistent

H.T. 760. Letter from Dr. Jerold Lower to Superior Court
Judge Hulane George (trial judge), dated January 29, 1996 ("Mr.
Bishop attained a Verbal IQ Score of 77, which falls in the
borderline range of intelligence.").

3 H.T. 456-57, 563; Trial Transcript ("T.T.") 2764.
4 H.T. 455.

5 T.T. 1879, 1912; H.T. 96.



with the evidence at trial. He told police that both he
and Mark Braxley, his mother's thirty-five-year-old
ex-boyfriend, assaulted Morrison, but Braxley was
responsible for killing Morrison. Braxley lied to the
police from the moment he was arrested, eventually
admitting only to minor involvement and contending
that Bishop killed Morrison.6 Braxley's self-serving
account to police was the only evidence suggesting
that Bishop was the more culpable party. However,
Bishop was convicted and sentenced to death, while
Braxley reached a plea agreement with the State of
Georgia and was sentenced to life imprisonment.

In his state habeas proceeding, Bishop presented
evidence that Chief Deputy Sheriff Howard Sills, one
of the lead investigators, arrested and interviewed
both Bishop and Braxley7 Based on his many years in
law enforcement, Sills believed Bishop when he
stated that Braxley killed Morrison after Bishop
initiated the attack at Braxley's direction. Sills stated
that the physical evidence was consistent with Bish
op's account. Sills believed that Braxley was lying
when he blamed everything on Bishop. A strong
supporter of capital punishment, Sills stated that he
wanted to see Braxley get the electric chair.8

Chief Detective Ricky Horn, also a lead investi
gator, testified in the state habeas proceeding that he

H.T. 470.

H.T. 468-72.

H.T. 472.



too believed Bishop told law enforcement the truth
about his participation in the crimes.9 Believing
Bishop was remorseful, Horn favored a sentence of
life without parole for him. Horn stated that he
believed Bishop's account of the crimes because he
had known Bishop his entire life and had seen the
miserable, abusive upbringing he had endured. He
thought Braxley had primary culpability in instigat
ing and perpetrating the crimes and believed Braxley
had lied to police about his own role. Horn also stated
that he had never seen a case involving a teenager
and a man in his mid-thirties where the teenager was
"the leader," as Braxley contended.10

Although Chief Detective Horn and Chief Deputy
Sills conveyed this information to trial counsel,
counsel did not present any of the information as
mitigation evidence during the penalty phase of
Bishop's trial, nor did they ask the officers about their
views on cross-examination during the guilt phase.

The state court concluded that Bishop failed to
present evidence sufficient to overcome the presump
tion that trial counsel acted reasonably, or that he
suffered any prejudice as a result of his counsel's
failure to present the testimony of these law enforce
ment officers.11 In analyzing prejudice, the state court
weighed the potential mitigating effect ofthe officers'

9 H.T. 464-67.

10 H.T. 465-67.

11 Pet'r App. 47-48.



testimony against the aggravating evidence and
concluded that Bishop was not prejudiced.

The Eleventh Circuit acknowledged that the
officers' testimony may have been helpful to Bishop
but erroneously concluded that it "need not address
counsel's performance, because . . . the state court's
prejudice determination was not an unreasonable one
[since] the officers' testimony would not have under
cut in any way the conduct that Bishop himself
admitted to . .. [and] also would not have under
mined in any way the statutory aggravator found by
the jury - that Bishop committed the murder of
Morrison during the course of an armed robbery."12
Bishop v. Warden, GDCP, 726 F.3d 1243, 1255-56
(11th Cir. 2013) (emphasis added).

Thus, even though this case arises from Georgia,
a non-weighing state, the Eleventh Circuit weighed
the evidence and applied the same prejudice analysis
under Strickland v. Washington, 466 U.S. 668 (1984),
that it applies when reviewing death sentences from
"weighing" states, such as Florida. See, e.g., Reed v.
Sec'y, Fla. Dep't of Corn, 593 F.3d 1217, 1240-41 (11th
Cir. 2010) (applying weighing analysis in reviewing
death sentence imposed in Florida). In weighing
states, the jury is instructed to weigh aggravating

12 At Braxley's direction, Bishop was attempting to take
Morrison's car keys from him as he was sleeping. Morrison
awoke and "popped" Bishop. Braxley handed Bishop a portion of
a curtain rod that had been cut in half, which Bishop used to hit
Morrison in an effort to "knock him out." T.T. 1915.



and mitigating factors in determining whether a
defendant should be sentenced to death. It therefore
makes sense for a court reviewing a death sentence
imposed in a weighing state to re-weigh the evidence
when determining whether a defendant was preju
diced by trial counsel's failure to present mitigating
evidence. In non-weighing states like Georgia, how
ever, the Sixth Amendment demands a different test.

Respondent argues that Bishop's petition need
not be granted because "there is no precedent from
this Court holding that a different prejudice analysis
must be used in non-weighing states." Opp'n at 29.
But that is not the case. In Tuggle v. Netherland, 516
U.S. 10 (1995) (per curiam), this Court addressed the
potential prejudice flowing from improperly withheld
mitigation evidence in a capital sentencing proceed
ing in Virginia, another non-weighing state. There,
the Court held that neither the state court nor the
Fourth Circuit had "considered] whether, or by what
procedures, the sentence might be sustained or
reimposed," in view of evidence improperly withheld
during the penalty phase. Id. at 14.

The constitutional imperative that capital juries
be permitted to consider as mitigating factors any
aspect of a defendant's character or record and any of
the circumstances of the offense applies with special
force in non-weighing states like Georgia and Virgin
ia, where any mitigating evidence erroneously with
held from the jury could have been the one piece of
evidence to persuade at least one juror to opt for a life
sentence over a death sentence. Here, the Eleventh
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Circuit acknowledged that the officers' testimony
could have been helpful to Bishop.

In a non-weighing state, the omission of mitigat
ing evidence that "could have been helpful" to a
petitioner should be sufficient to require a new sen
tencing hearing. Indeed, in close cases such as Bish
op's, where a conviction rests on a single statutory
aggravating factor, and where the jury - visibly
upset, with many in tears, during the penalty phase -
first deadlocked and ultimately deliberated for more
than nine hours over two days before reluctantly
reaching a unanimous verdict, the prejudice resulting
from trial counsel's erroneous failure to present
mitigating evidence should be presumed. The Elev
enth Circuit's unreasonable application of Strickland
in its review of Bishop's death sentence violates the
Sixth Amendment, and it also violates the Eighth and
Fourteenth Amendments because it fails to adhere to

the constitutional mandate that sentencing be indi
vidualized, as this Court expressed in Lockett v. Ohio,
438 U.S. 586, 606 (1978) (plurality) and Eddings v.
Oklahoma, 455 U.S. 104, 105, 110-15 (1982).



ARGUMENT

THE SDCTH AMENDMENT REQUIRES THAT
FEDERAL COURTS TAILOR THEIR STRICK
LAND MITIGATION PREJUDICE ANALYSIS TO
A STATE'S NON-WEIGHING CAPITAL SEN
TENCING STATUTE.

A. The Eleventh Circuit Erred By Analyzing
The Prejudicial Effect Of Counsel's Failure
To Present Mitigating Evidence As If This
Georgia Case Arose In A "Weighing" State.

"Death penalty statutes have been identified as
being either 'weighing' or 'non-weighing.'" demons v.
Mississippi, 494 U.S. 738, 745 (1990). In weighing
states, juries are required to weigh aggravating
circumstances against mitigating circumstances in
determining whether to impose a death sentence.

Georgia is a non-weighing state. Capital juries in
Georgia are instructed to tt'take[] into consideration
all circumstances before [them] from both the guilt-
innocence and the sentence phases of trial.'" Zant v.
Stephens, 462 U.S. 862, 872, 889 n.25 (1983) (quoting
the Georgia Supreme Court). Under Georgia law,
sentencing juries in capital cases have complete
discretion to choose between life imprisonment or
death, after a finding of one statutory aggravating
circumstance.13 Drake v. Kemp, 762 F.2d 1449, cert.

13 In Furman v. Georgia, 408 U.S. 238 (1972), this Court
forbade the imposition of capital punishment by means of

(Continued on following page)
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denied, 478 U.S. 1020 (1986). The jury can impose a
life sentence, rather than death, for any reason or no
reason at all. Heidler v. State, 273 Ga. 54 (2000), cert,
denied, 532 U.S. 1029 (2001), reh'g denied, 533 U.S.
965 (2001). Indeed, in Georgia, a jury may recom
mend a life sentence without finding that any miti
gating circumstances exist. See Curry v. State, 255
Ga. 215 (1985), cert, denied, 475 U.S. 1090 (1986).

To prevail under Strickland, Bishop must show
that his counsel's deficient performance prejudiced
him. To establish deficiency, Bishop must show his
"counsel's representation fell below an objective
standard of reasonableness." Strickland, 466 U.S.
668, 688 (1984). To establish prejudice, he "must show
that there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the
proceeding would have been different." Id. at 694.
Here, the Eleventh Circuit addressed only the preju
dice prong of Strickland's ineffective assistance test.
Bishop, 726 F.3d at 1255-56. As we now show, the
Eleventh Circuit erred - and highlighted an issue

statutory schemes that give juries and judges "unfettered
discretion ... to impose the death sentence." Pulley v. Harris,
465 U.S. 37, 55 (1984). In Gregg v. Georgia, 428 U.S. 153 (1976),
this Court approved Georgia's revised sentencing statute, which
permits juries to consider any appropriate aggravating or
mitigating circumstances. Id. at 196-97; see id. at 197 ("The jury
is not required to find any mitigating circumstance in order to
make a recommendation of mercy that is binding on the trial
court but it must find a statutory aggravating circumstance
before recommending a sentence of death." (citations omitted)).
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I
that requires this Court's review - because it applied I
an inappropriate prejudice standard. f

In a "weighing state," a reviewing court deter- j
mining whether a defendant has been prejudiced by
his counsel's failure to present mitigating evidence f

i

weighs the aggravating factors against the mitigating f
factors, including any mitigating evidence that was |
erroneously withheld from the jury's consideration. \
But in a non-weighing state, it is virtually impossible [
to determine what impact the omitted mitigating I
evidence would have on a jury that has been given I
absolute discretion to impose a life sentence, rather |
than a death sentence, for any reason, or no reason. I

i;

I.

It is, therefore, critically important that capital |
juries in non-weighing states like Georgia not be I
precluded from considering as a mitigating factor any f
aspect of a defendant's character or record and any of —
the circumstances of the offense that the defen- f

dant proffers as a basis for a sentence less than I
death. See Sears v. Upton, 561 U.S. 945, 130 S. Ct. [
3259, 3261 (2010) (reversing Georgia state habeas f
court for failing to apply the proper prejudice inquiry |
under Strickland in a capital case where the state
court found constitutionally deficient attorney per
formance but no prejudice because "it could not I
speculate as to what the effect of additional evidence
would have been"); Williams v. Taylor, 529 U.S. 362, |
398 (2000) (Virginia Supreme Court erred in applying
the Strickland prejudice analysis because it "failed to
accord appropriate weight to the body of mitigation
evidence available to trial counsel" and thus rendered
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a decision that was contrary to established federal
law). In Sears, the Court noted that "we . . . have
found deficiency and prejudice [under Strickland] in
. . . cases in which counsel presented what could be
described as a superficially reasonable mitigation
theory during the penalty phase." Sears, 130 S. Ct.
3266 (citing cases). "We certainly have never held
that counsel's effort to present some mitigation evi
dence should foreclose an inquiry into whether a
facially deficient mitigation investigation might have
prejudiced the defendant." Id.

Petitioner correctly asserts that this Court has
never squarely addressed whether a federal court is
required to differentiate between the capital sentenc
ing laws of weighing and non-weighing states when
analyzing the prejudicial impact of trial counsel's
failure to present mitigating evidence.

However, in Tuggle v. Netherland, 516 U.S. 10
(1995), this Court indirectly addressed the issue.
There, the Court reversed the Fourth Circuit in a
capital case from Virginia - as the Court noted, a
non-weighing state - for failing to recognize that the
defendant had been denied the opportunity to present
mitigating evidence, whose absence "may well have
affected the jury's ultimate decision, based on all the
evidence before it, to sentence [him] to death rather
than life imprisonment." Id at 12 n.l, 13-14. The
death sentence in Tuggle rested on two aggravators.
The Virginia Supreme Court later invalidated one
of the aggravating factors but nevertheless affirmed
the death sentence. The Fourth Circuit upheld the
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sentence on habeas review, construing Zant, 462 U.S.
862, as holding that in non-weighing states a death
sentence may be upheld based on one valid aggravat
ing circumstance, regardless of the reason that an
other aggravating factor was found invalid. Tuggle,
516 U.S. at 11. This Court reversed, holding that the
Fourth Circuit misread Zant. The Court explained
that in Zant, "there was no claim . . . that the defen
dant had been precluded from adducing relevant
mitigating evidence." Id. at 13. By contrast, the
defendant in Tuggle was unable to present psychiatric
evidence in mitigation, so the prosecution's "psychiat
ric evidence went unchallenged, which may have
unfairly increased its persuasiveness in the eyes of
the jury." Id.

Tuggle was not a Sixth Amendment case. It
involved the denial of a defendant's right to the
assistance of an independent psychiatrist to rebut the
State's argument that defendant's future dangerous-
ness supported a sentence of death. But the Court's
reasoning in Tuggle applies with equal force in a case
where a defendant has been denied his constitutional

right to present mitigating evidence during the
penalty phase of his capital trial due to the ineffec
tiveness of his trial counsel. In such cases, the re

viewing court should not be permitted to conduct a
Strickland prejudice analysis by "weighing" the
aggravating and mitigating factors against each other
to determine whether the jury would have rendered a
different verdict had the evidence been presented,
where the state statute underlying the crime of
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conviction expressly provides the jury with the au
thority to render a verdict of life imprisonment for
any reason, or no reason.

Here, that is precisely what occurred. The Elev
enth Circuit determined that Bishop was not preju
diced under Strickland by applying the same "re-
weighing" of the evidence standard it applies when
reviewing sentences imposed in "weighing" states like
Florida. See, e.g., Porter v. McCollum, 558 U.S. 30
(2009) (per curiam). When reviewing death sentences
imposed in "weighing" states, the federal courts may
"re-weigh" the mitigating and aggravating evidence.
But review ofdeath sentences imposed bythe State of
Georgia and other "non-weighing" states requires a
different analysis.

B. The Performance Of Bishop's Trial Counsel —
Was Deficient.

Bishop's trial counsel testified at the state habeas
proceeding that the mitigation strategy was "three
fold": (1) use ofresidual doubt from the guilt phase to
establish again that Braxley was the more culpable
actor; (2) Bishop's tragic upbringing; and (3) a psychi
atric diagnosis regarding Bishop's mental disability.
Bishop, 726 F.3d at 1250. But trial counsel did not
present any residual doubt evidence during the
penalty phase because they did not call Officers Sills f
and Horn to testify; the only discussion of residual f
doubt was trial counsel's opening argument urging
the jury to "consider what is known in the law as
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residual or lingering doubt that you may have as to
who actually took the life of Leverett Lewis Morri
son.'"14 Id. Thus, the "threefold" strategy collapsed,
reducing the mitigation case to a showing that Bishop
had a tragic upbringing.

Trial counsel testified in the state habeas pro
ceeding that their sole reason for failing to present
the critical testimony of Officers Sills and Horn was
that they believed there was "pressure" onthe officers
not to testify truthfully15 However, the state habeas
court found no evidence or reason to believe the
officers would have testified falsely16 The state habe
as court thus negated the only basis for counsel's
purported decision not to present the officers' testi
mony In Ferrell v. Hall, 640 F.3d 1199 (11th Cir.
2011), the Eleventh Circuit found that trial counsel's
performance was deficient where they stated they
were pursuing a "residual doubt" strategy at sen
tencing but, in fact, did not present much evidence
supporting residual doubt at all. Ferrell, 640 F.3d at
1231 (citing Smith v. Spisak, 130 S.Ct. 676, 691
(2010) (Stevens, J., concurring) ("[SJurely, a strategy

4During the guilt phase, evidence was presented that
pointed out the age difference between the nineteen year old
Bishop and the thirty-five-year-old Braxley, and Bishop's
statements to law enforcement that Braxley was the one who
administered the fatal blow. However, the jury was instructed to
disregard Braxley's involvement and focus solely on Bishop's
conduct. H.T. 633-36.

15 H.T. 215-16.
16

Pet'rApp. 45-47.
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can be executed so poorly as to render even the most
reasonable of trial tactics constitutionally deficient
under Strickland").

C. Trial Counsel's Deficient Performance Prej
udiced Bishop.

This was an extraordinarily close case. The only
statutory aggravating factor the jury found was that
the murder of Leverett Morrison was committed
while Bishop was engaged in the commission of an
other capital felony, armed robbery, i.e., Bishops
taking of Morrison's car.17 Baxter v. Thomas, 45 F.3d
1501 1515 (11th Cir. 1995) (reviewing a Georgia
death sentence and holding that a finding of "only one
aggravating circumstance" is one of "the factors
suggesting prejudice"). Here, the mitigation testimo
ny involving Bishop's horrific childhood had many
jurors in tears. After several hours, the jury an
nounced that it was deadlocked, but it continued
deliberating the next day. The jury ultimately delib
erated nine and a half hours before returning adeath
sentence.

At the state habeas proceeding, multiple jurors
came forward with affidavits expressing their frustra
tion and discomfort with the sentence in this case.
See Jackie Dixon Affidavit (several of the jurors did
not want to give the death sentence; she had to take

17 T.T. 3005-06.
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time off work to recover from the emotional trauma
she experienced from sitting on the jury; she believes
the fair result would be that Braxley and Bishop both
get LWOP);18 Reginald Burney Affidavit (based on
evidence, he was not sure that Josh was the person
who committed the murder)f Jeremy Foston Affidavit
(sentencing Josh to death was "incredibly difficult";
most jurors did not want to sentence Josh to death;
initial vote showed only two jurors wanted a death
sentence; those two refused to deliberate; several
jurors wanted to vote for life or LWOP; the ten other
jurors got tired of deliberating and realized the two
who wanted death would not budge so they gave in;
wants to reduce Josh's sentence to LWOP).

There can be little doubt, given how close this
case was, that the singularly authoritative and pow
erful testimony of veteran homicide investigators
Sills and Horn would have had a powerful impact on
Bishop's sentencing jurors, who clearly struggledwith
the decision whether to impose a death sentence and
were particularly concerned with imposing a propor
tionate sentence in line with the relative culpability
of Bishop and his co-defendant. The testimony also
would have supported the defense theory of Bishop's
lesser culpability and undermined the persuasiveness
of the State's argument to the jury that Bishop's

18 H.T. 611-14.

19 H.T. 615-18.

20 H.T. 619-27.
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tearful demeanor at trial was a disguise and that
Bishop was not remorseful for his participation in the
crimes. Tuggle, 516 U.S. at 14.

There is every reason to believe that had the
jurors heard the testimony of the veteran detectives,
at least one the jurors who wanted to vote for life over
death would have stood his or her ground and voted
for life imprisonment for Bishop.

Should this Court conclude that reviewing courts
are to re-weigh the evidence in performing a Strick
land prejudice analysis in death cases from all
jurisdictions, including death sentences based on a
non-weighing statute, the Court should still require a
new sentencing hearing here because the Eleventh
Circuit erred in analyzing the prejudice caused by
counsel's failure to present mitigating evidence.

In Porter, the defendant's trial counsel failed to
present mitigating evidence of Porter's background,
including the testimony of Porter's former military
commanders regarding his military service, which
would have provided the jury a fuller picture of
Porter's character. Porter, 558 U.S. at 41. Reversing
the Eleventh Circuit, the Court held that this failure
to present mitigating evidence constituted ineffective
assistance of counsel and was prejudicial under
Strickland. Id. at 40-44. The Court explained that a
defendant is not required to show that trial counsel's
deficient conduct "'more likely than not altered the
outcome'" of his penalty proceeding, but rather he
is required to establish "'a probability sufficient to
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undermine confidence in [that] outcome.'" Id. at 44
(quoting Strickland, 466 U.S. at 693-94).

Here too, the Eleventh Circuit erred in conclud
ing that Bishop was not prejudiced by his counsel's
failure to present the testimony of the two experi
enced lead investigators - longtime supporters of the
death penalty - who investigated his case and each
concluded that Bishop played a smaller role than
Braxley in the attack on Morrison and that Bishop's
death sentence was not appropriate.

II.

INEFFECTIVE ASSISTANCE OF COUNSEL
THAT PREVENTS THE JURY FROM CONSID
ERING MITIGATING EVIDENCE IS PREJU
DICIAL IN NON-WEIGHING STATES UNDER
LOCKETT V. OHIO, WHICH BARS RULES AND
PRACTICES THAT PRECLUDE CONSIDERA
TION OF MITIGATING FACTORS.

This Court has long held that a State may not
preclude a capital jury from considering any mitigat
ing evidence in deciding whether to return a sentence
of death or life. In Lockett v. Ohio, 438 U.S. 586
(1978), the Court invalidated an Ohio death penalty
statute that permitted consideration of only three
mitigating circumstances, with Chief Justice Burger
writing for a plurality that "[T]he Eighth and Four
teenth Amendments require that the sentencer . . .
not be precluded from considering, as a mitigating
factor, any aspect of a defendant's character or record
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and any circumstances of the offense that the defen
dant proffers as the basis for a sentence less than
death." Id. at 604. Chief Justice Burger explained:

[A] statute that prevents the sentencer in all
capital cases from giving independent miti
gating weight to aspects of the defendant's
character and record and to circumstances of
the offense proffered in mitigation creates
the risk that the death penalty will be im
posed in spite of factors which may call for a
less severe penalty. When the choice is be
tween life and death, that risk is unacceptable
and incompatible with the commands of the
Eighth and Fourteenth Amendments.

Id. at 605.

In Eddings v. Oklahoma, 455 U.S. 104, 112
(1982), the Court applied Lockett's rule and held that
"QJust as the State may not by statute preclude the
sentencer from considering any mitigating factor,
neither may the sentencer refuse to consider, as a
matter of law, any relevant mitigating evidence." Id.
at 113-14. The Court therefore vacated a death sen
tence imposed after the state trial court refused to
consider in mitigation the circumstances of the de
fendant's unhappy upbringing and emotional dis
turbance. See id. at 115 (evidence of"turbulent family
history, of beatings by a harsh father, and of severe
emotional disturbance is particularly relevant" where
defendant was 16 years old at time of offense).

The rule stated in Lockett and applied in Eddings
flows from the Eighth Amendment's mandate that
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"the individual be given his due: 'the fundamental
respect for humanity underlying the Eighth Amend
ment . . . requires consideration of the character and
record of the individual offender and the circum

stances of the particular offense as a constitutionally
indispensable part of the process of inflicting the
penalty of death.'" Eddings, 455 U.S. at 112 (quoting
Woodson v. North Carolina, 428 U.S. 280, 304 (1976)
(plurality)).

This Court should apply the rule of Lockett here
as well. If the Eighth Amendment is violated when a
sentencer is precluded from or refuses to consider
mitigating evidence, it is equally violated when - as a
result of ineffective assistance of counsel - a jury in a
non-weighing state is deprived of mitigating evidence
that might well cause at least one juror to vote for life
instead of death. See Zant, 462 U.S. at 871-72 (under
Georgia's non-weighing scheme, jurors have "absolute
discretion" to reject a death sentence after consider
ing "all the facts and circumstances of the case"). In
each situation, the defendant does not receive "'the
type of individualized consideration of mitigating
factors . . . required by the Eighth and Fourteenth
Amendments in capital cases.'" Eddings, 455 U.S. at
105 (quoting Lockett, 438 U.S. at 606).

Here, because of counsel's ineffective assistance,
the jury did not hear mitigating evidence about
Bishop's "character and record . . . and the circum
stances of the particular offense. . . ." Eddings, 455
U.S. at 112. Specifically, the jury did not hear the
officers' testimony regarding Bishop's truthfulness,
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remorsefulness, and limited role in the crimes. As a
result, there is a genuine "risk that the death penalty
[was] imposed in spite of factors which .. . call for a
less severe penalty" Lockett, 438 U.S. at 605, a risk
that is "unacceptable and incompatible with the
commands of the Eighth and Fourteenth Amend
ments." Id. This Court should grant review to decide
whether ineffective assistance of counsel deprived
Bishop of the individualized consideration the Consti
tution requires.

CONCLUSION

For the reasons stated above and in the Petition
for a Writ of Certiorari, amici respectfully request
that this Court grant the Petition.
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