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QUESTION PRESENTED 
 

 Whether section 510 of the Employee 
Retirement Income Security Act (ERISA), 29 U.S.C. 
§ 1140, prohibits retaliation against an employee 
who makes unsolicited complaints to management 
regarding possible ERISA violations. 
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PARTIES TO THE PROCEEDING 

 The plaintiff in this case is Petitioner Brian 
Sexton.  The defendants are Respondents Panel 
Processing, Inc. and Panel Processing of Coldwater, 
Inc. 
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CORPORATE DISCLOSURE STATEMENT 
 

 Petitioner Brian Sexton is not affiliated with 
any corporate entity. 
  



iv 

 

TABLE OF CONTENTS 

PAGE: 

QUESTION PRESENTED ........................................ i 

PARTIES TO THE PROCEEDING ......................... ii 

CORPORATE DISCLOSURE STATEMENT ......... iii 

TABLE OF CONTENTS ......................................... iv 

TABLE OF AUTHORITIES .................................... vi 

OPINIONS BELOW ................................................. 1 

JURISDICTION ....................................................... 1 

STATUTORY PROVISION INVOLVED ................. 1 

STATEMENT OF THE CASE ................................. 2 

REASONS FOR GRANTING THE PETITION ....... 8 

I. THE SIXTH CIRCUIT’S DECISION 
DEEPENS A CIRCUIT SPLIT ...................... 9 

II. THE QUESTION PRESENTED IS 
IMPORTANT ............................................... 14 

III.THE SIXTH CIRCUIT’S DECISION 
CONFLICTS WITH THIS COURT’S 
CASE LAW ................................................... 16 

IV. THIS CASE PRESENTS AN IDEAL 
VEHICLE FOR RESOLVING THE 
QUESTION PRESENTED .......................... 19 

CONCLUSION ....................................................... 20 

  



v 

 

APPENDIX 
 
Opinion, 
United States Court of Appeals 
for the Sixth Circuit, 
 entered May 19, 2014 ........................................ 1a 
 
Opinion and Order,  
Granting In Part Defendants'  
Motion for Summary Judgment and  
Declining Jurisdiction over  
Plaintiff's State Law Claim of 
The Honorable Thomas L. Ludington  
United States Court of Appeals Eastern 
District of Michigan Northern Division 
 entered October 30, 2012 ................................ 45a 
 

  



vi 

 

TABLE OF AUTHORITIES 

PAGE(S): 

CASES: 

Anderson v. Elec. Data Sys. Corp.,  
11 F.3d 1311 (5th Cir. 1994) ......................... 9, 11 

Burlington N. & Santa Fe Ry. Co. v. White,  
548 U.S. 53 (2006) ............................................... 6 

Crawford v. Metro. Gov’t of Nashville,  
555 U.S. 271 (2009) ............................. 8, 9, 16, 18 

Edwards v. A.H. Cornell and Son, Inc.,  
610 F.3d 217 (3d Cir. 2010)............. 11, 12, 13, 14 

Garcetti v. Ceballos,  
547 U.S. 410 (2006) ........................................... 14 

George v. Junior Achievement of Cent. Ind.,  
694 F.3d 812 (7th Cir. 2012) ..................... passim 

Hashimoto v. Bank of Hawaii,  
999 F.2d 408 (9th Cir. 1993) ................... 9, 11, 15 

Hill v. Mr. Money Fin. Co. &  
First Citizens Banc Corp,  

309 F. App’x 950 (6th Cir. 2009) ....................... 14 

Ingersoll-Rand Co. v. McClendon,  
498 U.S. 133 (1990) ........................................... 15 

Inter-Modal Rail Employees Ass’n v.  
Atchison, Topeka & Santa Fe Ry. Co.,  

520 U.S. 510 (1997) ........................................... 15 

Kasten v. Saint- 
Gobain Performance Plastics Corp.,  

131 S. Ct. 1325 (2011) ............................... passim 

King v. Marriott Int’l Inc.,  
337 F.3d 421 (4th Cir. 2003) ....................... 12, 13 



vii 

 

Maracich v. Spears,  
133 S. Ct. 2191 (2013) ......................................... 6 

McBride v. PLM Int’l, Inc.,  
179 F.3d 737 (9th Cir. 1999) ....................... 14, 15 

Nicolaou v. Horizon Media, Inc.,  
402 F.3d 325 (2d Cir. 2005) ............. 11, 12, 14, 18 

Sexton v. Panel Processing, Inc.,  
912 F. Supp. 2d 457 (E.D. Mich. 2012) ............... 6 

Skidmore v. Swift & Co.,  
323 U.S. 134 (1944) ....................................... 7, 17 

Smiley v. Citibank (South Dakota), N.A.,  
517 U.S. 735 (1996) ............................................. 8 

STATUTES: 

18 U.S.C. § 2721  
   (Driver’s Privacy Protection Act of 1994).............. 7 

28 U.S.C. § 1254(1) ................................................... 1 

29 U.S.C. Ch. 8  
   (Fair Labor Standards Act (FLSA)) .............. 16, 17 

29 U.S.C. § 301 et seq. 
   (Welfare Pension Plan Disclosure Act) ............. 1, 2 

29 U.S.C. § 1140 (ERISA) ............................... passim 

42 U.S.C. § 2000d et seq. 
   (Title VII of the Civil Rights Act of 1964) ... passim 

  



viii 

 

OTHER: 

Adam B. Gartner, Note,  
Protecting the ERISA Whistleblower:  
The Reach of Section 510 of ERISA,  

80 Fordham L. Rev. 235 (2011) ........................ 15 

Adam Reinke, Comment, Reversing the 
Perversion: Interpreting ERISA to  
Protect Employees who Report Violations of 
Federal Law to Their Managers,  

61 Emory L.J. 1287 (2012) ................................ 15 

Emily M. Balch, Note, Blowing the Whistle: 
Protection for Employees who Informally  
Report ERISA Violations,  

37 J. Corp. L. 675 (2012) ................................... 15 

Stacey L. Wagner, Note, Martyrs for a Cause:  
How ERISA’s Anti-Retaliation Provision has been 
Misinterpreted to Disadvantage Those who  
Properly Report Employer Wrongdoing,  

38 J. Legis. 128 (2012) ...................................... 15 
 



1 

OPINIONS BELOW 

 The decision of the United States Court of 
Appeals for the Sixth Circuit (Pet. App. 1a-44a) is 
reported at 754 F.3d 332. The decision of the United 
States District Court for the Eastern District of 
Michigan (Pet. App. 45a-81a) is reported at 912 F. 
Supp. 2d 457. 

JURISDICTION 

 The Sixth Circuit issued its opinion on May 9, 
2014.  Pet. App. 1a.  This Court has jurisdiction 
under 28 U.S.C. § 1254(1). 

STATUTORY PROVISION INVOLVED 

 The provision of the Employee Retirement 
Income Security Act (ERISA) at issue in this case 
states in full: 

29 U.S.C. § 1140 – Interference with protected rights 

 It shall be unlawful for any person to discharge, 
fine, suspend, expel, discipline, or discriminate 
against a participant or beneficiary for exercising 
any right to which he is entitled under the provisions 
of an employee benefit plan, this subchapter, section 
1201 of this title, or the Welfare and Pension Plans 
Disclosure Act [29 U.S.C. 301 et seq.], or for the 
purpose of interfering with the attainment of any 
right to which such participant may become entitled 
under the plan, this subchapter, or the Welfare and 
Pension Plans Disclosure Act. It shall be unlawful 
for any person to discharge, fine, suspend, expel, or 
discriminate against any person because he has 
given information or has testified or is about to 
testify in any inquiry or proceeding relating to this 
chapter or the Welfare and Pension Plans Disclosure 
Act. In the case of a multiemployer plan, it shall be 
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unlawful for the plan sponsor or any other person to 
discriminate against any contributing employer for 
exercising rights under this chapter or for giving 
information or testifying in any inquiry or 
proceeding relating to this chapter before Congress. 
The provisions of section 1132 of this title shall be 
applicable in the enforcement of this section. 

STATEMENT OF THE CASE 

 A. This case concerns the second sentence of 29 
U.S.C. § 1140 and the scope of protection it affords, 
specifically whether it protects employees who make 
unsolicited complaints to management about 
violations of ERISA. 

 In 1982, Respondents created an employee stock 
ownership plan (ESOP) and accompanying pension 
trust. Pet. App. 50a. The trust agreement states that 
a committee of fiduciaries (the ESOP Committee) 
controls the ESOP’s assets and that the ESOP 
Committee controls how company stock held by the 
trust is voted:  “All Company Stock held by the Trust 
shall be voted by the Trustee in accordance with 
instructions from the Committee [and] each 
Participant and/or Beneficiary shall be entitled to 
direct the voting of any voting shares of Company 
Stock allotted to his Company Stock Account.” Id. 

 Respondents’ corporate bylaws required an 
annual shareholders meeting at which Respondents’ 
seven-member board of directors would be elected. 
Pet. App. 49a. Each share of capital voting stock, 
including each share held in the ESOP’s trust, was 
entitled to one vote. Id. 
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 Petitioner, a Panel Processing employee for 27 
years and a general manager, served both on 
Respondents’ board of directors and as a trustee on 
the ESOP Committee. Pet. App. 47a. At the 2011 
shareholder meeting, board of director seats held by 
George LaFleche and Alan Kelsey were up for 
election. Pet. App. 51a. A March 2011 letter 
informed ESOP participants that LaFleche and 
Kelsey were nominated for re-election by the board 
of directors, their names would appear on the ballot, 
and “[b]y placing an (X) next to the name of a 
nominee, you will be voting the full number of shares 
allocated to your ESOP account for the person that 
you have selected.” Pet. App. 51a-52a. At about the 
same time, Petitioner “learned that a ‘grass roots 
voting campaign’ was underway” to elect two of 
Respondents’ employees, Robert Fitch and Jim 
Skiba, to the board of directors as write-in 
candidates. Pet. App. 53a. 

 On Friday, April 29, 2011, shortly before the 
annual shareholder meeting and election, the board 
of directors called a meeting and voted Petitioner 
and Robert Karsten out as ESOP trustees. Pet. App. 
54a. At the meeting, Respondents’ CEO and 
Chairman of the Board, Eric Smith, stated that 
Petitioner and Karsten’s attempt to seat two 
employees as directors (Fitch and Skiba) violated the 
bylaws requirement that the board consist of at least 
three nonemployee directors. Id. While Petitioner 
did not contest that requirement, the district court’s 
review of the bylaws revealed no such requirement. 
Id. n.5. 
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 By a 4 to 3 vote, Smith’s recommendation to 
remove Petitioner and Karsten as ESOP Committee 
members and trustees was approved. Id. The 
shareholder meeting and election soon followed. Pet. 
App. 55a. Write-in candidates Fitch and Skiba each 
received more votes than incumbents LaFleche and 
Kelsey. Id. Though Fitch and Skiba won the election, 
the board refused to seat them. Pet. App. 2a-3a. 

  On the following Monday, May 2, 2011, 
Petitioner emailed Smith: 

I believe that your actions on Friday in 
refusing to seat Bob Fitch and Jim Skiba as 
directors of the company and removing Rob 
Karsten and me as Trustees of the ESOP are 
violations of ERISA and the Michigan 
Corporations Business Act and other state 
and federal laws. I plan to bring these 
violations to the U.S. Department of Labor 
and Michigan Department of Licensing and 
Regulatory affairs unless they are 
immediately remedied. 

Pet. App. 55a. Petitioner met with several different 
attorneys but did not bring his complaints to state or 
federal authorities. Pet. App. 56a. 

 Respondents terminated Petitioner six months 
later, on October 30, 2011. Pet. App. 57a. Petitioner 
filed a two-count complaint against Defendants in 
state court in January 2012, asserting claims under 
Michigan’s Whistleblower’s Protection Act and for 
breach of an implied employment contract. Pet. App. 
58a. Respondents removed the case to federal 
district court under the complete preemption 
doctrine, subsequently moved for summary 
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judgment, id., and admitted for now that they fired 
Petitioner because of his email. Pet. App. 4a-5a. 

 B. The district court held that Petitioner’s state 
law whistleblower claim was preempted by ERISA. 
Pet. App. 59a-64a. The court then concluded that, 
even if Petitioner’s state law claim were 
recharacterized as an ERISA section 510 
whistleblower claim, Respondents were entitled to 
summary judgment because Petitioner failed to state 
a valid section 510 claim. Pet. App. 64a-67a. 

 The court noted that section 510 prohibits 
retaliation against a person for giving information 
“in any inquiry or proceeding relating to [ERISA].” 
Pet. App. 65a. Relying on dictionary definitions of 
“proceeding” and “inquiry,” the court reasoned that 
“[b]y its plain terms, § 510 does not apply to 
unsolicited information given by an employee [or] 
cover an isolated accusation” unless the unsolicited 
information is connected to a request for 
information. Pet. App. 66a. 

 Aligning itself with the three circuit courts that 
had ruled unsolicited complaints are not protected, 
the district court stated that the three circuit courts 
holding to the contrary are unconvincing and held 
that Petitioner’s email to Smith did not qualify for 
protection under section 510’s plain language. Pet. 
App. 67a-80a. The court reasoned that Petitioner’s 
email did not ask for information, section 510 
therefore did not apply, and Petitioner’s claim should 
be dismissed. Pet. App. 80a. 

 The district court then declined to exercise 
supplemental jurisdiction over Petitioner’s state law 
breach of implied contract claim, id., and later 
denied Respondents’ motion for reconsideration 
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asking the court to hold that ERISA preempted that 
claim as well. Sexton v. Panel Processing, Inc., 912 F. 
Supp. 2d 457, 475-78 (E.D. Mich. 2012). 

 C. A divided panel of the Sixth Circuit affirmed. 
Pet. App. 2a. The majority, in an opinion authored 
by Judge Sutton, held that section 510 protection is 
limited to employees who provide information in an 
official investigation or in response to a request. Pet. 
App. 5a-8a. 

 The court relied heavily on other anti-retaliation 
statutes, noting that “Congress has enacted roughly 
forty anti-retaliation laws.” Pet. App. 8a. The court 
stated that these laws “tend to include two distinct 
types” of clauses, protections for employees who 
oppose unlawful practices, and protections for 
employees who participate in investigations. Pet. 
App. 6a. While some statutes contain one and not 
the other, the court found it significant that section 
510 contains only a participation clause and does not 
contain a clause protecting people who oppose, 
report or complain about unlawful practices. Pet. 
App. 7a-8a. Therefore, according to the majority, 
interpreting section 510 to protect employees who 
give unsolicited information would mean that 
“dozens of opposing/reporting/complaining clauses 
across the United States Code would serve no 
purpose.” Pet. App. 8a. In support, the majority cited 
this Court’s decisions in Burlington N. & Santa Fe 
Ry. Co. v. White, 548 U.S. 53, 63 (2006) and 
Maracich v. Spears, 133 S. Ct. 2191, 2205 (2013), but 
neither involved a comparison of provisions 
contained in separate statutes. See 548 U.S. at 63 
(contrasting anti-discrimination and anti-retaliation 
provisions within Title VII); 133 S. Ct. at 2205 
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(comparing subsections within the Driver’s Privacy 
Protection Act of 1994). 

 The court also rejected the contention of 
Petitioner and the Secretary of Labor (appearing as 
amicus curiae in support of Petitioner) that the 
purpose of section 510 is to protect whistleblowers 
from retaliation. Pet. App. 12a. The court “instead 
start[ed] with the premise that Congress passed § 
1140 to prevent interference with inquiries and 
proceedings,” Pet. App. 10a, and later repeated “that 
Congress may have enacted the provision not so 
much to protect the jobs of whistleblowers as to 
protect the integrity of inquiries.” Pet. App. 12a-13a. 

 Next, the court distinguished decisions of this 
Court and other circuits that Petitioner and the 
Secretary had relied on. Pet. App. 15a-19a. Finally, 
the court refused to accord the Secretary’s position 
weight under Skidmore v. Swift, 323 U.S. 134, 140 
(1944), on the ground that the Secretary’s 
contentions were unpersuasive. Pet. App. 20a. 

 Judge White dissented. Pet. App. 22a-44a. The 
dissent did not agree that the plain meaning of 
section 510 “is easily ascertained,” did not agree that 
this Court’s decision in Kasten v. Saint-Gobain 
Performance Plastics Corp., 131 S. Ct. 1325 (2011) is 
inapposite, and would have followed the most recent 
circuit court decision construing section 510, George 
v. Junior Achievement of Cent. Ind., Inc., 694 F.3d 
812 (7th Cir. 2012). Pet. App. 22a. 

 On the “threshold question” of “whether § 510 is 
reasonably susceptible of different interpretations,” 
Pet. App. 40a (citing Kasten, 131 S. Ct. at 1330-31), 
the dissent stated that “[s]ection 510 is susceptible of 
several interpretations” and that only one of them 
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limits an employee’s protection to giving information 
at the employer’s initial request or in something 
more formal than written or oral complaints. Pet. 
App. 43a. The dissent reasoned in part that “[t]he 
circuit split and divergent opinions regarding 
whether § 510 protects an employee’s unsolicited 
internal complaints suggest an ambiguity.” Pet. App. 
40a (citing Smiley v. Citibank (South Dakota), N.A., 
517 U.S. 735, 739 (1996)). 

 The dissent further reasoned that this Court’s 
decisions in Kasten and Crawford v. Metro. Gov’t of 
Nashville, 555 U.S. 271 (2009) “demonstrate the 
trend of the Court to interpret anti-retaliation 
provisions to afford broad protection of employees.” 
Pet. App. 23a. 

 The dissent also took issue with the district court 
and majority’s reasoning that Petitioner’s email was 
not technically an inquiry. Pet. App. 43a. The 
dissent agreed with the Secretary that, depending on 
the context, a complaint may be an inquiry; further, 
the dissent agreed that Petitioner’s email clearly 
asserted that Respondents had violated ERISA and 
inquired whether the board would take action. Id. 
The dissent concluded by stating that it would have 
followed George, “the only circuit court decision 
issued after Kasten.” Id. 

REASONS FOR GRANTING THE PETITION 

 This case is worthy of certiorari because there is 
a deep circuit split on the question presented, the 
question presented is important, the reasoning of the 
court below is inconsistent with this Court’s analysis 
of other anti-retaliation statutes, and this case 
presents an ideal vehicle for resolving the question 
presented. 



9 

I. THE SIXTH CIRCUIT’S DECISION 
DEEPENS A CIRCUIT SPLIT.   

 The Court should grant Sexton’s petition for a 
writ of certiorari because several federal circuit 
courts have reached contrary conclusions on the 
question of whether 29 U.S.C. § 1140 prohibits 
retaliation against an employee who makes 
unsolicited complaints to management regarding 
possible ERISA violations. 

 A. On the one hand, the Fifth, Seventh, and 
Ninth Circuits have held that section 510 protects 
employees who make unsolicited complaints to 
management. See Anderson v. Elec. Data Sys. Corp., 
11 F.3d 1311 (5th Cir. 1994); George v. Junior 
Achievement of Cent. Ind., 694 F.3d 812 (7th Cir. 
2012); Hashimoto v. Bank of Hawaii, 999 F.2d 408 
(9th Cir. 1993). 

 The Seventh Circuit, in George, has provided the 
most thorough analysis. In an opinion authored by 
Judge Easterbrook, the Seventh Circuit determined 
that the interpretation of section 510’s “given 
information” language “is not straightforward” 
because “[t]he provision is a mess of unpunctuated 
conjunctions and prepositions.” 694 F.3d at 814. The 
court concluded that the language was ambiguous 
and noted that “[w]hen dealing with ambiguous anti-
retaliation provisions, we are supposed to resolve the 
ambiguity in favor of protecting employees.” Id. 
(citing Kasten, 131 S. Ct. at 133-35; Crawford, 555 
U.S. at 278-79)). 
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 The court reasoned that the statute’s reference to 
“giv[ing] information” covers informal 
communications and that, if informal 
communications are covered, then “inquiry” is not 
limited to formal proceedings. Id. Structurally, the 
court observed that section 510 can be parsed in two 
different ways, and that one way is to split the 
provision into two parallel tracks, an “informal” and 
a “formal” track, so that it protects an employee who 
has given information in any informal inquiry or 
who has testified or is about to testify in any formal 
proceeding. Id. at 815. The court’s parsing of section 
510 thus differed from the court below, which only 
construed the phrase “in any inquiry or proceeding 
relating to [the Act]” as a whole. See Pet. App. 8a-
10a. The Seventh Circuit also agreed with the 
Secretary of Labor’s position that, even if “inquiry” 
refers to formal inquests, an employee’s initial 
grievance can be considered the first part of the 
process. 694 F.3d at 816-17. 

 The court noted that dictionaries include both 
formal and informal definitions of “inquiry” and that 
“inquiry” is commonly used to mean “question.” Id. 
at 815.  The court concluded: “There is no linguistic 
reason why ‘inquiry’ cannot refer to the employee’s 
questions as well as the employer’s. . . . Treating § 
510 as covering only half of the dialogue would not 
make sense. Because § 510 refers to inquiries 
without specifying who is doing the inquiring, it 
logically covers employees’ inquiries.” Id.  The 
employer’s argument, in contrast, depended on 
adding words to the text, such as “formal,”  
“solicited,” or “in response to” before “inquiry.” Id. at 
815-16. 
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 In Hashimoto, the Ninth Circuit held that the 
plaintiff had a claim under section 510 based on 
several complaints she made to her employer bank’s 
management about the bank’s potential or actual 
ERISA violations. 999 F.2d at 409. After quoting the 
operative “given information . . . in any inquiry or 
proceeding” language, the court concluded: 

This statute is clearly meant to protect 
whistle blowers. It may be fairly construed to 
protect a person in Hashimoto’s position if, in 
fact, she was fired because she was protesting 
a violation of law in connection with an 
ERISA plan. The normal first step in giving 
information or testifying in any way that 
might tempt an employer to discharge one 
would be to present the problem first to the 
responsible managers of the ERISA plan. If 
one is then discharged for raising the problem, 
the process of giving information or testifying 
is interrupted at its start: the anticipatory 
discharge discourages the whistle blower 
before the whistle is blown. 

Id. at 411. See also Anderson, 11 F.3d at 1314 
(“Section 510 addresses discharges for exercising 
ERISA rights or for the purpose of interfering with 
the attainment of ERISA rights, as well as 
discharges for providing information or testimony 
relating to ERISA.”). 

 B. In contrast, the Second, Third, and Fourth 
Circuits have held that section 510 does not protect 
an employee’s unsolicited complaints to management 
about ERISA violations. See Nicolaou v. Horizon 
Media, Inc., 402 F.3d 325 (2d Cir. 2005); Edwards v. 
A.H. Cornell and Son, Inc., 610 F.3d 217 (3d Cir. 
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2010); King v. Marriott Int’l Inc., 337 F.3d 421 (4th 
Cir. 2003). 

 The Second Circuit, in Nicolaou, first construed 
“inquiry” broadly to conclude that section 510 
protects the “informal gathering of information.” 402 
F.3d at 328-29. The majority, however, applying the 
facts of that case, went on to hold impliedly that an 
employee must give information at management’s 
request. Id. at 329-30. A concurring judge expressed 
concern that the court had not given the employee, a 
plan fiduciary, the full scope of section 510 
protections. Id. at 330 (Pooler, J., concurring). The 
concurrence reasoned that section 510 protection 
began with the employee’s first inquiry and “not 
merely from the point” at which she met with 
management. Id. at 332 (Pooler, J., concurring). 

 In Edwards, the Third Circuit held that an 
employee’s voluntary complaint relaying information 
to management “was not part of an inquiry under 
the term’s plain meaning.” 610 F.3d at 223. The 
court reasoned in part that because section 510 
“protects employees that have ‘given information,’ 
not employees that have ‘received information,’ a 
plain reading of the provision indicates that ‘inquiry’ 
includes only inquiries made of an employee, not 
inquiries made by an employee.” Id. The court 
further reasoned that Congress, if it intended for the 
statute to cover inquiries by an employee, could have 
used broader language similar to the anti-retaliation 
provision in Title VII. Id.  

 A dissenting judge stated that “the majority’s 
interpretation leaves totally unprotected a certain 
category of conduct (as well as the employees who 
may engage in such conduct) that this remedial 
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statutory provision was enacted to protect in the 
first place.” Id. at 226 (Cowen, J., dissenting). The 
dissent further stated that “the majority’s narrow 
interpretation of the specific term ‘inquiry’ appears 
questionable at best” and that the majority’s 
approach leaves unprotected an entire class of 
employees who need protection from retaliation even 
more than employees who merely answer questions. 
Id. at 227-28 (Cowen, J., dissenting). 

 The Fourth Circuit held in King that the phrase 
“inquiry or proceeding” in section 510 is limited to 
legal or administrative proceedings, “or at least to 
something more formal than written or oral 
complaints made to a supervisor.” 337 F.3d at 427. 
The court stressed that “the anti-retaliation 
provision in section 510 is much narrower than the 
equivalent anti-retaliation provisions in such 
statutes as Title VII of the Civil Rights Act of 1964.” 
Id. 

 The Sixth Circuit’s fractured decision below has 
deepened this circuit split, with the majority joining 
the Second, Third, and Fourth Circuits’ side of the 
debate and the dissent joining the side of the Fifth, 
Seventh, and Ninth Circuits. Three of the four 
circuit decisions limiting section 510’s protections, 
including the Sixth Circuit below, contain separate 
opinions that construe the statute more broadly (two 
with dissents and one with a concurrence), further 
showing the lower court divide. Only this Court can 
resolve this clear circuit split. 
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II. THE QUESTION PRESENTED IS 
IMPORTANT. 

 In addition to the need for uniformity in ERISA 
application, which is frustrated by the circuit split 
described above, the question presented is important 
for other reasons. First, the question presented is a 
recurring one. Three reported circuit opinions since 
2010, for example, show that the issue arises 
regularly. 

 Second, the Secretary of Labor’s participation as 
amicus curiae in this case and others presenting the 
same question shows that the issue is important. 
See, e.g., George, 694 F.3d at 816-17 (stating that a 
contention in Secretary’s amicus curiae brief “has 
force”); Edwards, 610 F.3d at 219 (noting Secretary 
filed amicus curiae brief in favor of employee); 
Nicolaou, 402 F.3d at 332 (Pooler, J., concurring) 
(quoting Secretary’s amicus curiae brief with 
approval). 

 Third, the question presented is important in the 
broader context of whistleblower protection and 
ERISA compliance. Whistleblower protection laws 
are available to “those who seek to expose 
wrongdoing.” Garcetti v. Ceballos, 547 U.S. 410, 425 
(2006). These laws, together with labor codes and 
rules of conduct, “protect employees and provide 
checks on supervisors who would order unlawful or 
otherwise inappropriate actions.” Id. at 426. Broad 
or ambiguous federal whistleblower statutes tend to 
be construed “in favor of protecting the 
whistleblower.” Hill v. Mr. Money Fin. Co. & First 
Citizens Banc Corp, 309 F. App’x 950, 961 (6th Cir. 
2009); George, 694 F.3d at 814. Section 510 “is 
clearly meant to protect whistle blowers.” McBride v. 
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PLM Int’l, Inc., 179 F.3d 737, 742 (9th Cir. 1999) 
(quoting Hashimoto, 999 F.2d at 411). As a “crucial 
part of ERISA,” section 510 protects employees from 
termination in violation of the statute. Ingersoll-
Rand Co. v. McClendon, 498 U.S. 133, 143 (1990). 
The purpose of section 510 is to ensure the integrity 
of the ERISA scheme, “to make [its] promises 
credible.” Inter-Modal Rail Employees Ass’n v. 
Atchison, Topeka & Santa Fe Ry. Co., 520 U.S. 510, 
515 (1997). 

 Fourth, the question presented has generated a 
significant amount of commentary, underscoring the 
question’s importance. See, e.g., Emily M. Balch, 
Note, Blowing the Whistle: Protection for Employees 
who Informally Report ERISA Violations, 37 J. Corp. 
L. 675 (2012); Adam Reinke, Comment, Reversing 
the Perversion: Interpreting ERISA to Protect 
Employees who Report Violations of Federal Law to 
Their Managers, 61 Emory L.J. 1287 (2012); Adam 
B. Gartner, Note, Protecting the ERISA 
Whistleblower: The Reach of Section 510 of ERISA, 
80 Fordham L. Rev. 235 (2011); Stacey L. Wagner, 
Note, Martyrs for a Cause: How ERISA’s Anti-
Retaliation Provision has been Misinterpreted to 
Disadvantage Those who Properly Report Employer 
Wrongdoing, 38 J. Legis. 128 (2012). 

 Finally, due to ERISA preemption, the question 
presented is important because it affects all 
employees with retaliation claims related to 
retirement plans. That is, any employee 
whistleblower claim related to a pension plan faces 
complete ERISA preemption. Therefore, the 
interpretation of section 510 affects all pension plan 
whistleblowers whether they file a claim under 
ERISA or, as here, file a state law claim in state 
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court that is removed to federal court and subject to 
ERISA preemption. 

III. THE SIXTH CIRCUIT’S DECISION 
CONFLICTS WITH THIS COURT’S CASE 
LAW. 

 The Sixth Circuit’s decision also conflicts with 
this Court’s reasoning in Kasten and Crawford, 
which construed anti-retaliation provisions in other 
statutes in favor of protecting employees. 

 In Kasten, the Court rejected a narrow 
interpretation of the anti-retaliation provision of the 
Fair Labor Standards Act (FLSA) that would have 
limited the phrase “filed any complaint” to written 
complaints. This Court reasoned that, while “filed” 
considered alone could suggest an employee’s 
complaint had to be in writing, “any complaint” 
suggested a broad interpretation including oral 
complaints. 131 S. Ct. at 1332. The phrase “filed any 
complaint” taken by itself was subject to multiple 
interpretations and could not conclusively answer 
the interpretive question. Id. at 1332-33. 

 This Court further reasoned that the use of 
broader language in the anti-retaliation provisions 
in other statutes did not indicate whether Congress 
intended to leave oral grievances unprotected in 
FLSA. Id. at 1332-33. 

 This Court then turned to “functional 
considerations” indicating Congressional intent, 
including that a more limited interpretation of the 
anti-retaliation provision “would undermine the 
Act’s basic objectives” of prohibiting labor conditions 
detrimental to health, efficiency, and general well-
being. Id. at 1333. 
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 Finally, this Court noted that the Secretary of 
Labor’s views were entitled to a degree of weight and 
added force to the Court’s conclusion, because the 
views were reasonable, consistent with the statute, 
and held for a length of time. Id. at 1335 (citing 
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). 

 Here, in contrast, the Sixth Circuit narrowly 
interpreted the phrase “given information . . . in any 
inquiry” to protect employees only if they respond to 
an inquiry. Unlike this Court’s interpretation of “any 
complaint” in Kasten, the Sixth Circuit overlooked 
the broad interpretation suggested by “any inquiry.” 
And unlike the Seventh Circuit in George, which 
specifically relied on Kasten, the Sixth Circuit failed 
to acknowledge that the operative sentence in 
section 510 can logically be parsed into an informal 
“given in an inquiry” track as well as a formal “has 
testified or is about to testify” track. See George, 694 
F.3d at 814-15. The Sixth Circuit also failed to 
accord any weight to the Secretary’s position under 
Skidmore, unlike this Court in Kasten. 

 The Sixth Circuit’s heavy reliance on the 
language of anti-retaliation provisions in other 
statutes directly conflicts with this Court’s reasoning 
in Kasten. Compare Pet. App. 6a-8a with Kasten, 131 
S. Ct. at 1332-33. In addition, contrary to Kasten’s 
“functional consideration” of whether a narrow 
interpretation of FLSA’s anti-retaliation provision 
would undermine that Act’s objectives, the Sixth 
Circuit posited that “Congress may have enacted 
[section 510] not so much to protect the jobs of 
whistleblowers as to protect the integrity of 
inquiries.” Pet. App. 12a-13a. The Sixth Circuit’s 
speculation is unsupported, for section 510 plainly 
protects “people” who are discharged or otherwise 
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discriminated against, not the institutional integrity 
of inquiries in the abstract. 

 In Crawford, this Court interpreted the 
“opposition” clause in Title’s VII’s anti-retaliation 
provision and resolved the flipside of the question 
presented here: whether the provision protected an 
employee who spoke out about sexual harassment 
not on her own initiative but in answering questions 
during the employer’s investigation. Unanimously 
reversing the Sixth Circuit, which had held that 
answering questions in an investigation could not 
constitute opposition to sexual harassment, this 
Court reasoned that “nothing in the statute requires 
a freakish rule protecting an employee who reports 
discrimination on her own initiative but not one who 
reports the same discrimination in the same words 
when her boss asks a question.” 555 U.S. at 277-78. 

 The Court in Crawford also noted the “real 
dilemma” that the Sixth Circuit’s rule in that case 
would create. If an employee who reported 
discrimination could be penalized with no remedy, 
“prudent employees would have a good reason to 
keep quiet about Title VII offenses against 
themselves or against others.” Id. at 279.  

 In the ERISA context, the Sixth Circuit’s rule in 
this case puts fiduciaries such as Petitioner in the 
same dilemma this Court identified in Crawford. 
Fiduciaries have an obligation to give management 
information about possible violations of the Act, but 
if they can be penalized with no remedy, they will 
have every reason to keep quiet. See Nicolaou, 402 
F.3d at 332 (Pooler, J., concurring) (describing 
dilemma facing ERISA employee fiduciaries, stating 
section 510 protection should therefore apply when 
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employee begins own inquiry, and quoting 
Secretary’s position with approval). 

IV. THIS CASE PRESENTS AN IDEAL 
VEHICLE FOR RESOLVING THE 
QUESTION PRESENTED. 

 Finally, this case presents an ideal vehicle for 
resolving the question presented. There are no 
factual or legal impediments to reaching the 
question. The record is small. Both parties agreed for 
purposes of Respondents’ summary judgment motion 
that Petitioner sent the unbidden email to 
Respondents’ CEO and Respondents fired Petitioner 
because of it. The only issue on appeal below was the 
question presented here, and the question is clearly 
outcome determinative. Thus there are no disputed 
issues of fact or separate legal issues to complicate 
the question presented. An important, discrete 
question, on which there is a 4-3 circuit split and 
eminent jurists such as Judge Easterbrook and 
Judge Sutton have reached opposite conclusions, is 
primed for resolution by this Court. 
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CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 

Respectfully submitted, 

William A. Pfeifer 
ISACKSON, WALLACE  
   & PFEIFER, P.C. 
114 S. Second Avenue 
Alpena, MI  49707 
(989) 354-8242 
bill@alpenalegal.com 
 
John J. Korzen 
Counsel of Record 
WAKE FOREST UNIVERSITY  
   SCHOOL OF LAW 
Appellate Advocacy Clinic 
P.O. Box 7206 Reynolda Station 
Winston-Salem, NC  27109 
(336) 758-5832 
korzenjj@wfu.edu 
 
Counsel for Petitioner 

AUGUST 7, 2014 

 



ia 

APPENDIX 
TABLE OF CONTENTS 

 
 

Opinion, 
United States Court of Appeals 
for the Sixth Circuit, 
 entered May 19, 2014 ...................................... 1a 
 
Opinion and Order,  
Granting In Part Defendants' Motion for  
Summary Judgment and Declining  
Jurisdiction over Plaintiff's State Law Claim of 
The Honorable Thomas L. Ludington  
United States Court of Appeals 
Eastern District of Michigan Northern Division 
 entered October 30, 2012 .............................. 45a 
 
 



1a 

RECOMMENDED FOR FULL-TEXT 
PUBLICATION 

Pursuant to Sixth Circuit I.O.P. 32.1(b) 

File Name: 14a0095p.06 

UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 

_________________ 

BRIAN SEXTON, 

 Plaintiff-Appellant,   No. 13-1604 

v. 

PANEL PROCESSING, INC. and  
PANEL PROCESSING OF COLDWATER, INC., 

 Defendants-Appellees. 

Appeal from the United States District Court 
for the Eastern District of Michigan at Bay City. 

No. 1:12-cv-10946—Thomas L. Ludington,  
District Judge. 

Argued: January 28, 2014 

Decided and Filed: May 9, 2014 

BEFORE: SUTTON, McKEAGUE and  
WHITE, Circuit Judges. 

_________________ 

COUNSEL 

ARGUED: William A. Pfeifer, ISACKSON, 
WALLACE & PFEIFER, P.C., Alpena, Michigan, for 
Appellant. Donald H. Scharg, BODMAN PLC, Troy, 
Michigan, for Appellees. Stephen A. Silverman, 
UNITED STATES DEPARTMENT OF LABOR, 



2a 

Washington, D.C., for Amicus Curiae. ON BRIEF: 
William A. Pfeifer, ISACKSON, WALLACE & 
PFEIFER, P.C., Alpena, Michigan, for Appellant. 
Donald H. Scharg, Steven J. Fishman, David A. 
Malinowski, BODMAN PLC, Troy, Michigan, for 
Appellees. Stephen A. Silverman, UNITED STATES 
DEPARTMENT OF LABOR, Washington, D.C., for 
Amicus Curiae. 

 SUTTON, J., delivered the opinion of the court, in 
which McKEAGUE, J., concurred. WHITE, J. (pp. 
16-29), delivered a separate dissenting opinion. 

_________________ 

OPINION 
_________________ 

 SUTTON, Circuit Judge. The Employee 
Retirement Income Security Act prohibits an 
employer from retaliating against an employee 
“because he has given information or has testified or 
is about to testify in any inquiry or proceeding 
relating to [the Act].” 29 U.S.C. § 1140. When Brian 
Sexton made a one-time unsolicited complaint to his 
employer about alleged violations of the Act, did that 
amount to “giv[ing] information . . . in any inquiry?” 
We think not and hence affirm. 

I. 

 Panel Processing makes floor panels. Brian 
Sexton worked as a general manager in its facility in 
Coldwater, Michigan, and served as a trustee for the 
company’s employee retirement plan. In 2011, 
Sexton and another trustee, Robert Karsten, 
campaigned on behalf of two employees running for 
the company’s board of directors. The employees won 
the election, but the board refused to seat them on 
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the ground that it would violate the company’s 
bylaws, which limited the number of inside directors. 
At the same time, the board removed Sexton and 
Karsten as trustees of the retirement plan. 

 Two days later, Sexton emailed the 
chairman of the board: 

I believe that your actions . . . in refusing to 
seat [the employees] as directors of the 
company and removing Rob Karsten and me 
as Trustees of the [retirement plan] are 
violations of ERISA and the Michigan 
Corporations Business Act and other state 
and federal laws. I plan to bring these 
violations to the attention of the U.S. 
Department of Labor and Michigan 
Department of Licensing and Regulatory 
Affairs unless they are immediately remedied. 

R. 9-13 at 2. Neither the chairman nor anyone else 
responded to the email, and Sexton took no further 
action. About six months later, the company fired 
Sexton from his job as a general manager. 

 Sexton sued the company in Michigan state court 
for violating the State’s Whistleblower Protection 
Act and for breaching his employment contract. One 
might think that, when a Michigan plaintiff sues a 
Michigan defendant under Michigan law in a 
Michigan court, the case would stay there. But the 
company invoked complete preemption, a doctrine 
that converts state law claims “within the scope of 
[ERISA’s] civil enforcement provisions” into federal 
claims. Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 66 
(1987). Under this banner, the company 
recharacterized Sexton’s state whistleblower claim 
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as an ERISA claim. See 29 U.S.C. § 1140. It then 
removed the transfigured lawsuit to federal court. 

 Once in federal court, Sexton did not challenge 
the company’s removal of the case or its use of 
complete preemption. Sexton and Panel Processing 
instead litigated the case as though Sexton had 
raised a claim under ERISA. The district court 
granted summary judgment to the company on this 
ERISA claim, and it declined supplemental 
jurisdiction over Sexton’s breach-of-contract claim. 

II. 

 On appeal, Sexton does not contest the district 
court’s application of complete preemption to 
Sexton’s claim or otherwise attempt to resurrect his 
claim under Michigan’s Whistleblower Protection 
Act. Under our case law, true enough, the doctrine of 
complete preemption goes to the subject matter 
jurisdiction of the court. Mikulski v. Centerior 
Energy Corp., 501 F.3d 555, 565 (6th Cir. 2007) (en 
banc). But we are satisfied, just as the parties and 
the district court were satisfied, that the company 
properly invoked the doctrine here. 

III. 

 Sexton (supported by the Secretary of Labor) 
instead takes aim at the district court’s rejection of 
his claim under ERISA. The relevant law says in 
relevant part: “It shall be unlawful for any person to 
discharge, fine, suspend, expel, or discriminate 
against any person because he has given information 
or has testified or is about to testify in any inquiry or 
proceeding relating to [the Act].” 29 U.S.C. § 1140. 
Both parties take as a given (for now) that the 
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company fired Sexton because of his email to the 
chairman of the board. 

 All matters of interpretation begin with text; 
some end there. The text of this provision takes us 
well down the way of ending this dispute. No one 
claims that Sexton sent the email in the context of a 
“proceeding.” And no one claims that the email 
amounted to testimony—that he “testified” or was 
“about to testify” in an “inquiry” or “proceeding” by 
sending the email. That leaves the possibility that 
the email amounted to “giv[ing] information . . . in 
any inquiry.” We have no problem with the idea that, 
by sending the email, Sexton was “giv[ing] 
information.” But, as Sexton and the Secretary 
concede, the statute demands not just the limitless 
“giv[ing]” of “information.” It requires that the 
information be given in an “inquiry”—“any” inquiry, 
to be sure, but an inquiry all the same. “Inquiry” 
might mean an official investigation, as in “Earl 
Warren led an inquiry into the assassination of 
President Kennedy.” Or it might mean a question or 
a request for information, as in “The advocate 
answered the judge’s inquiry.” See Bryan A. Garner, 
A Dictionary of Modern Legal Usage 317 (2d ed. 
1995). We need not decide whether § 1140 uses 
“inquiry” in the former sense, in the latter sense, or 
in both senses. Under either definition, no inquiry 
occurred. Sexton did not send the email in 
connection with an official investigation. And he did 
not send the email in response to a question or 
request for information. Even what we might call a 
nunc pro tunc theory of “giv[ing] information . . . in 
any inquiry” would not aid Sexton. For even after he 
sent the email, no one asked him any questions 
about the subject of the email, and no investigation 
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involving him ever occurred. As the text of the email 
confirms, this was nothing more than a complaint 
accompanied by a threat: Sexton demanded that the 
company change course and threatened action if it 
did not. The email neither asks nor answers a 
question. That is not “giv[ing] information . . . in any 
inquiry.” 

 This interpretation not only respects the 
meaning—indeed accounts for the broadest possible 
meaning—of these terms, but it also respects the 
different ways Congress has dealt with retaliation in 
the work place. Congress has enacted roughly forty 
anti-retaliation laws, see Jon O. Shimabukuro et al., 
Cong. Research Serv., R43045, Survey of Federal 
Whistleblower and Anti-Retaliation Laws (2013), and 
they tend to include two distinct types of 
prohibitions. The first protects employees who 
oppose, report or complain about unlawful practices. 
See, e.g., 29 U.S.C. § 218c(a) (Consumer Financial 
Protection Act) (“provided . . . information relating to 
any violation”); id. § 215(a) (Fair Labor Standards 
Act) (“filed any complaint”); 42 U.S.C. § 2000e-3(a) 
(Title VII) (“opposed any . . . unlawful employment 
practice”). The second protects employees who 
participate, testify or give information in inquiries, 
investigations, proceedings or hearings. See, e.g., 29 
U.S.C. § 218c(a) (Patient Protection and Affordable 
Care Act) (“assisted or participated . . . in . . . a 
proceeding”); id. § 2615(b) (Family and Medical 
Leave Act) (“given . . . any information in connection 
with any inquiry or proceeding”); 42 U.S.C. § 
12203(a) (Americans with Disabilities Act) 
(“participated in any manner in an investigation, 
proceeding, or hearing”). 
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 Most anti-retaliation laws include both types of 
clauses. See, e.g., 6 U.S.C. § 1142(a) (National 
Transit Systems Security Act); 7 U.S.C. § 26 
(Commodity Exchange Act); 15 U.S.C. § 78-
u6(h)(1)(A) (Securities Exchange Act); id. § 2087(a) 
(Consumer Product Safety Act); 29 U.S.C. § 215(a) 
(Fair Labor Standards Act); id. § 218c(a) (Patient 
Protection and Affordable Care Act); id. § 623(d) 
(Age Discrimination in Employment Act); id. § 
660(c)(1) (Occupational Safety and Health Act); id. § 
2615(b) (Family and Medical Leave Act); 30 U.S.C. § 
815(c) (Federal Mine Safety and Health Act); 42 
U.S.C. § 12203(a) (Americans with Disabilities Act); 
42 U.S.C. § 2000e-3(a) (Title VII); 49 U.S.C. § 
31105(a) (Commercial Motor Vehicle Safety Act); id. 
§ 60129(a) (Pipeline Safety Improvement Act). Many 
of these laws were in existence before 1974, when 
Congress enacted ERISA. See the Age 
Discrimination in Employment Act, the Fair Labor 
Standards Act, the Occupational Safety and Health 
Act, and Title VII. 

 By contrast, a few laws include only the first type 
of clause, the sort that protects employees who 
report unlawful practices. See, e.g., 15 U.S.C. § 2651 
(Asbestos Hazard Emergency Response Act); 46 
U.S.C. § 80507(a) (International Safe Container Act). 
And a few laws include only the second type of 
clause, the sort that protects employees who 
participate in inquiries, proceedings or hearings. 
See, e.g., 33 U.S.C. § 948a (Longshore and Harbor 
Workers’ Compensation Act); 42 U.S.C. § 7622(a) 
(Clean Air Act). 

 In enacting this provision of ERISA, Congress 
included only a clause protecting people who give 
information or testify in inquiries or proceedings. 
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Unlike most of the other laws just cited, ERISA thus 
does not contain a clause protecting people who 
oppose, report or complain about unlawful practices. 
“[W]here words differ as they differ here, Congress 
acts intentionally and purposely in the disparate 
inclusion or exclusion.” Burlington N. & Santa Fe 
Ry. Co. v. White, 548 U.S. 53, 63 (2006). A contrary 
interpretation would parody the presumption 
against redundancy. See Maracich v. Spears, 133 S. 
Ct. 2191, 2205 (2013). If clauses protecting 
involvement in investigations automatically protect 
even complaints outside investigations, dozens of 
opposing/reporting/complaining clauses across the 
United States Code would serve no purpose. 

 Sexton, the Secretary and the dissent insist that 
§ 1140 covers an employee’s complaints to his 
employer about violations of the Act, no matter 
whether the employee speaks during an 
investigation or in response to an inquiry. Yet this 
argument spurns both plausible meanings of 
“inquiry,” whether the narrow one (an investigation) 
or the broader one (a question). This interpretation 
instead reads “in any inquiry or proceeding relating 
to [the Act]” out of the statute. Only then will the 
law protect every complaint about a violation of the 
Act, regardless of when and where the employee 
makes it. Accepting Sexton’s invitation thus means 
rejecting a foundational principle of interpretation: 
“It cannot be presumed that any clause in [a legal 
text] is intended to be without effect; and therefore 
such a construction is inadmissible, unless the words 
require it.” Marbury v. Madison, 1 Cranch 137, 174 
(1803). 

 Subtracting words from the law is bad enough, 
but Sexton’s theory also requires us to add words in 
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their place. As written, § 1140 does not distinguish 
reports of unlawful practices from other statements. 
The law covers any information or testimony, so long 
as it is given in an inquiry or proceeding relating to 
the Act. The law protects not only the witness who 
testifies in a criminal prosecution that corporate 
executives defrauded employees of their pensions, 
but it also protects the witness who testifies at a 
benefits hearing that an employee has a disability. 
By proposing a special rule for ERISA-related 
complaints, Sexton and the Secretary draw a 
distinction between information about violations of 
the Act and other information—a distinction found 
nowhere in the statute. 

 Sexton and the Secretary propose a textual 
detour around these problems: Because 
“complaining” sometimes means “challenging,” 
“challenging” sometimes means “questioning,” and 
“questioning” sometimes means “inquiring,” it 
follows that a complaint is an inquiry. But this line 
of reasoning could transform all manner of things 
into inquiries—everything from the Peloponnesian 
War (the Spartans challenged, hence questioned, 
Athenian supremacy) to the Boston Tea Party (the 
protesters challenged, hence questioned, British 
taxes). And it could transform complaints into all 
manner of things—everything from a whisper 
(complaining means grumbling, grumbling means 
murmuring, murmuring means whispering) to a 
shout (complaining means bewailing, bewailing 
means crying, crying means shouting). Not unlike 
the children’s game of telephone, this approach risks 
converting the ultimate message into something 
quite different from the original message—indeed 
sometimes into the opposite message. An approach 
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to interpretation that exponentially blurs meaning is 
not apt to help in the fair interpretation of statutes. 
In the end, the overlap between “complain” and one 
meaning of “question” and the overlap between a 
different meaning of “question” and “inquiry” do not 
transform “complain” into “inquiry.” 

 Sexton persists that it would be strange for the 
law to protect an employee who reports a violation 
when asked a question in the context of an inquiry or 
proceeding but not an employee who reports a 
violation on his own initiative. Yet this result looks 
strange only if one assumes that Congress passed § 
1140 in order to protect people who disclosed 
violations of the Act. If one instead starts with the 
premise that Congress passed § 1140 to prevent 
interference with inquiries and proceedings, the 
distinction between statements made in an inquiry 
and statements made outside an inquiry makes 
sense. As shown, Congress opted to protect 
employees in many ways in the context of 
investigations and unprompted complaints, some 
that may appear underinclusive and some that may 
appear overinclusive. When Congress picks one 
approach or the other in a given statute, that does 
not give a court license to rewrite the law—here by 
crossing “in any inquiry or proceeding” out of § 1140. 
Denying this point means condemning as absurd 
dozens of federal anti-retaliation clauses that limit 
their attention to inquiries, proceedings or 
investigations. 

 The Secretary offers a variation on this theme. 
Section 1140, he says, at least protects an employee 
whose complaint prompts an investigation, because 
giving information that leads to an inquiry counts as 
giving information “in” that inquiry. And it would be 
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odd, he adds, for the law to deny an employee 
protection from retaliation merely because the 
employer later chooses not to conduct an 
investigation—meaning that § 1140 must cover all 
complaints, whether prompted by an inquiry or not. 
The first problem with this argument is that a 
disclosure that prompts an inquiry does not occur 
“in” that later inquiry. Deep Throat’s disclosures led 
to a congressional investigation of Watergate, but 
one would not say that Deep Throat gave 
information in Senator Ervin’s inquiry. Otherwise, 
all disclosures or complaints would occur “in” an 
inquiry or proceeding, so long as the employee 
subsequently filed a lawsuit—the later “proceeding” 
or “inquiry” in which the disclosure would occur. The 
second problem with this argument is that, even if 
we could bend the statute this far, we could bend it 
no farther. Saying that § 1140 covers complaints 
that lead to an inquiry at least leaves some role for 
the phrase “in any inquiry or proceeding.” Saying 
that it covers all complaints whatsoever—even when 
no inquiry results, as in this case—erases words 
from the statute. 

 The risk of unusual results, moreover, would not 
disappear even if we adopted the theory offered by 
Sexton and the Secretary. The law as written 
contains a sensible limitation on the information 
that enjoys federal protection: The information must 
be conveyed “in any inquiry or proceeding relating to 
[the Act].” Erasing that limit leaves a law that 
protects anyone who has “given information”—a 
boundless phrase that covers everything from giving 
tax advice to giving score updates on a World Cup 
soccer match. We could try to overcome this problem 
by limiting our reconfigured statute’s coverage to 
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information that relates to the Act. But that does not 
help much, because a law protecting anyone who has 
“given information relating to the Act” would still 
protect the professor denied tenure because all of his 
law review articles concern ERISA. We could try to 
sidestep this problem too by limiting our doubly 
reconfigured statute’s coverage to disclosures about 
violations of the Act. But this takes us too far in the 
opposite direction, because now we have taken away 
federal protection from the witness who testifies at a 
benefits hearing about an employee’s disability. All 
of these problems disappear if we honor the 
boundaries that the statute already contains. 

 Sexton and the Secretary argue that their 
interpretation advances § 1140’s purpose of 
protecting whistleblowers from retaliation. One 
might quibble with Sexton’s self-portrait as a 
whistleblower: He did not disclose violations of the 
law to the public or to the authorities but threatened 
to sue his employer unless it did as he demanded. 
But even on its own terms, this argument falls short. 
A court must discern the purpose of a law “chiefly 
from its words,” Sturges v. Crowinshield, 4 Wheat. 
122, 202 (1819), and the words of this law—
particularly when examined in the context of other 
federal anti-retaliation laws—do not show that 
Congress meant to protect whistleblowers in the 
abstract. Section 1140 does not single out 
information about violations of the law; it covers 
information of any genre. The claim that Congress 
passed § 1140 to protect people who complain about 
violations of the law rests on nothing more than 
Sexton and the Secretary’s say-so. 

 Keep in mind, moreover, that Congress may have 
enacted this provision not so much to protect the jobs 
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of whistleblowers as to protect the integrity of 
inquiries. Section 1140’s reference to “inquir[ies] or 
proceeding[s]” suggests that Congress had the latter 
objective in mind. We have attributed a similar 
purpose to a similar clause in another anti-
retaliation law. See Booker v. Brown & Williamson 
Tobacco Co., 879 F.2d 1304, 1313 (6th Cir. 1989) 
(discussing Title VII’s participation clause). A sense 
of how ERISA works shows why Congress would 
pursue that objective here. The Act requires 
retirement plans to provide for administrative 
review of employees’ claims. See 29 U.S.C. § 1133. 
Employees must usually exhaust internal remedies 
before heading to federal court, see Miller v. Metro. 
Life Ins. Co., 925 F.2d 979, 986 (6th Cir. 1991), and 
courts often must defer to decisions made during the 
internal review process, see Firestone Tire & Rubber 
Co. v. Bruch, 489 U.S. 101, 111 (1989). Given the 
centrality of hearings to the administration of 
retirement plans, one would expect Congress to 
protect these and other inquiries and proceedings. 
Instead of supporting Sexton’s claim, this 
understanding of congressional purpose defeats it. 

 Turning to the Congressional Record, the 
Secretary unearths a snippet of Senate debate that 
(he claims) analogizes ERISA’s prohibition against 
retaliation to Title VII’s prohibition. The relevant 
statement explains that § 1140 “would provide a 
remedy for any person fired such as is provided for a 
person discriminated against because of race or sex.” 
119 Cong. Rec. 30044 (1973). The Secretary infers 
that, because Title VII protects complaints, so too 
does § 1140. But he overlooks the reality that Title 
VII includes both an opposition clause and a 
participation clause. Read alongside the text of § 
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1140, the legislative history at most shows that the 
drafter modeled § 1140’s language about inquiries on 
the participation clause, not the opposition clause. 
That does nothing to advance Sexton’s claim, 
because Title VII’s participation clause does not 
protect unsolicited complaints. Abstract appeals to 
purpose and legislative history at any rate have little 
value in interpreting a “precise and reticulated” 
statute, Carter v. Welles-Bowen  Realty, Inc., 736 
F.3d 722, 729 (6th Cir. 2013), a description that fits 
ERISA to a tee. In ERISA, of all statutes, we should 
hesitate to add a provision the statute does not 
contain (a clause protecting any employee who 
opposes allegedly unlawful practices) and to 
eliminate a limitation that the statute does contain 
(“in any inquiry or proceeding”). 

 Shifting from purpose to policy, Sexton and the 
Secretary claim that their interpretation encourages 
employees to report violations to their employers, 
and that enforcement of the Act depends on such 
reports. This last claim is debatable. The Act already 
requires an employer to keep records and file reports 
about retirement plans, 29 U.S.C. § 1059, and backs 
up these requirements with criminal penalties, id. § 
1131(a). Also debatable is whether the benefits of a 
broader anti-retaliation rule (more reporting) 
outweigh the costs (more litigation and a greater 
likelihood that employers will refrain from even 
legitimate discharges for fear of getting sued). The 
prospect of improved enforcement at any rate does 
not by itself allow us to add new liabilities to a 
statute. Cf. Alexander v. Sandoval, 532 U.S. 275 
(2001); Central Bank of Denver, N.A. v. First 
Interstate Bank of Denver, N.A., 511 U.S. 164 (1994). 
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 Moving on to precedent, Sexton and the Secretary 
argue that case law requires an expansive 
interpretation of federal anti-retaliation laws and 
undercuts our focus on the text. Not so. When faced 
with “clear language,” the Supreme Court recently 
explained—in a retaliation case no less—a court may 
not “conclude that what Congress omitted from the 
statute is nevertheless within its scope.” Univ. of 
Texas Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2528 
(2013). That is this case. 

 Nor does Kasten v. Saint-Gobain Performance 
Plastics Corp. change things. 131 S. Ct. 1325 (2011). 
The Fair Labor Standards Act prohibits discharging 
an employee because he has “filed any complaint” 
alleging a violation of the Act, 29 U.S.C. § 215(a)(3), 
and the Court had to decide whether this provision 
covered oral as well as written complaints. The 
Court examined dictionaries, then legislation, 
regulations and judicial opinions using the word 
“file,” then other appearances of “file” in the Fair 
Labor Standards Act, then the texts of other anti-
retaliation provisions. 131 S. Ct. at 1331–33. Only 
because these indicators of meaning failed to yield a 
“conclusive answer” did the Court turn to “functional 
considerations,” such as the importance of oral 
complaints to the law’s administration. Id. at 1333–
34. Far from licensing free-form interpretation of 
anti-retaliation laws, Kasten confirms the primacy of 
the statutory text. 

 Crawford v. Metropolitan Government of 
Nashville is of a piece. 555 U.S. 271 (2009). It held 
that Title VII’s opposition clause protects employees 
who oppose unlawful practices, regardless of 
whether they speak on their own initiative or in 
response to employer questions. The result does not 



16a 

help Sexton, because (unlike the law invoked in this 
case) Title VII’s opposition clause does not 
distinguish inquiries and proceedings from other 
settings. Nor does the reasoning help him, because 
Crawford turned on the “ordinary meaning” of the 
opposition clause, id. at 276, not on any special 
interpretive rule for anti-retaliation statutes. The 
dissent for its part takes up Crawford’s observation 
that “nothing in [Title VII’s opposition clause] 
requires a freakish rule protecting an employee who 
reports discrimination on her own initiative but not 
one who reports the same discrimination in the 
words when her boss asks a question.” Id. at 277–78. 
The dissent reasons that it makes no sense to 
distinguish complaints made during questioning 
from complaints made without questioning, 
prompting the conclusion that § 1140 protects all 
complaints whatsoever. But the conclusion does not 
follow from the premise. The dissent overlooks 
another possibility, one that both avoids odd results 
and stays within the words of the text: Interpret 
“inquiry” to mean “formal investigation” rather than 
“question.” That indeed is what the Fourth Circuit 
does. See King v. Marriott Int’l, Inc., 337 F.3d 421, 
427 (4th Cir. 2003). 

 Sexton, the Secretary and the dissent also cast 
about for support in our circuit’s precedents. The 
decisions they reel in, see, e.g., EEOC v. Ohio Edison 
Co., 7 F.3d 541 (6th Cir. 1993); EEOC v. Romeo 
Cmty. Sch., 976 F.2d 985 (6th Cir. 1992), do not help 
them. Each case interprets a statute that already 
contains an opposition clause to protect a form of 
opposition. None authorizes a court to create an 
opposition clause out of nothing. 
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 The same is true of out-of-circuit decisions. Every 
relevant holding hurts Sexton’s position. The Third 
and Fourth Circuits have both held that § 1140 does 
not cover complaints like Sexton’s. See Edwards v. 
A.H. Cornell & Son, 610 F.3d 217, 225–26 (3d Cir. 
2010) (concluding that “unsolicited internal 
complaints are not protected under [§ 1140] based on 
a plain reading of that provision’s terms”); King v. 
Marriott Int’l, Inc., 337 F.3d 421, 428 (4th Cir. 2003) 
(concluding that “the most compelling interpretation 
of the statutory language” excludes workplace 
complaints). The Second Circuit has reasoned the 
same way. Nicolaou v. Horizon Media, Inc., 402 F.3d 
325, 329 (2d Cir. 2005) (per curiam) (reasoning that 
§ 1140 covers a complaint only if the employee made 
it in response to a “request for information”). 

 As for Sexton’s citation of cases from the Fifth, 
Seventh and Ninth Circuits, they offer less than 
advertised. In the case from the Fifth Circuit, an 
employee sued his employer under state law for 
wrongful discharge, alleging that it fired him for 
refusing to carry out orders violating ERISA. 
Anderson v. Elec. Data Sys. Corp., 11 F.3d 1311 (5th 
Cir. 1994). The Fifth Circuit held that federal law 
preempts this state claim—a holding that has 
nothing to do with the present debate. The court 
observed along the way, to be sure, that § 1140 
“addresses . . . discharges for providing information 
or testimony relating to ERISA.” Id. at 1314. But the 
court immediately added a footnote that quoted § 
1140 in full. Id. at 1314 n.2. The Fifth Circuit’s 
passing remark amounts to a shorthand description 
of § 1140, not a holding (or for that matter even a 
considered dictum) that § 1140 covers every 
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complaint about a violation, even complaints 
delinked from an inquiry or proceeding. 

 The Ninth Circuit’s decision follows a similar 
pattern. Hashimoto v. Bank of Hawaii, 999 F.2d 408, 
411 (9th Cir. 1993). An employee sued her employer 
under a state whistleblower law, alleging that it 
fired her for complaining about violations of ERISA. 
The Ninth Circuit held that the doctrine of complete 
preemption converted the state claim into a federal 
ERISA claim. Id. at 409. This holding does not cover 
the issue at hand, which concerns the validity of a 
claim under federal law, not the propriety of 
recharacterizing a state claim as a federal one. 
Sexton and the Secretary persist that, according to 
the Ninth Circuit’s opinion, § 1140 “may be fairly 
construed to protect a person . . . fired because she 
was protesting a violation of law in connection with 
an ERISA plan.” Id. at 411. But this statement was 
likely dictum. Even if it were a holding, this drive-by 
construction of the law—hinged on the self-fulfilling 
prophecy that “[t]his statute is clearly meant to 
protect whistle blowers,” id. at 411, and unhinged 
from the text of the provision—is not convincing. 

 That leaves the Seventh Circuit. It held that § 
1140 covers any complaint about the Act that either 
asks or answers a question. George v. Junior 
Achievement of Cent. Ind., Inc., 694 F.3d 812, 817 
(7th Cir. 2012). But that decision does not help 
Sexton because his email did neither. 

 According to the dissent, the Fifth, Seventh and 
Ninth Circuit decisions prove at least that § 1140 
contains an ambiguity sufficient to trigger Chevron 
deference and sufficient to require a liberal 
interpretation in favor of the employee. But as 
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shown below and as the Secretary concedes, this case 
does not involve Chevron. And as just shown, the 
Ninth Circuit did not hold that § 1140 protects 
people like Sexton, and the Fifth and Seventh 
Circuits did not even suggest it. None of these 
circuits, moreover, evaluated § 1140 against the 
backdrop of other federal antiretaliation laws. Not 
one of them acknowledges the distinction these laws 
make between opposition and participation clauses, 
and not one of them explains why § 1140 should 
protect all opposition to unlawful practices even 
though its text mentions only some participation in 
inquiries and proceedings. No less importantly, 
disagreements between judges at most suggest 
ambiguity. They do not prove it. If they did, the 
agency would win every circuit split about whether a 
federal law authorizes its regulation, but see, e.g., 
Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81 
(2002) (agency loses); the State would win every 
circuit split about whether a federal law preempts 
its statute, but see, e.g., Northwest, Inc. v. Ginsberg, 
134 S. Ct. 1422 (2014) (State loses); and the criminal 
defendant would win every circuit split about 
whether a federal law punishes his conduct, but see, 
e.g., United States v. Castleman, 134 S. Ct. 1405 
(2014) (criminal defendant loses). 

 The Secretary urges us to defer to his 
interpretation of the statute. He (correctly) does not 
claim deference under Chevron v. Natural Resources 
Defense Council, which requires courts to accept an 
agency’s reasonable interpretation of a statute that 
the agency administers. 467 U.S. 837 (1984). The Act 
does not give the Secretary any authority to 
administer § 1140, instead contemplating 
enforcement through private causes of action. 
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Chevron has no place where Congress entrusts 
enforcement of a statute to the courts rather than to 
an agency. Adams Fruit Co. v. Barrett, 494 U.S. 638, 
649–50 (1990). The Secretary’s interpretation, 
moreover, appears not in a regulation but in a 
friend-of-the-court brief filed in this case and in 
similar briefs filed in other circuits. Briefs do not 
receive Chevron deference. United States v. Mead 
Corp., 533 U.S. 218, 238 n.19 (2001). All of this 
explains why the Secretary appeals instead to 
Skidmore v. Swift & Co., which entitles an agency’s 
views to respect proportionate to its persuasive 
power. 323 U.S. 134, 140 (1944). As shown, we find 
the Secretary’s arguments unpersuasive. 

 For what it is worth, our decision has few if any 
consequences beyond this Act. Most federal statutes 
that prohibit retaliation, like Title VII and the Fair 
Labor Standards Act, do include separate clauses 
protecting employees who complain about or oppose 
unlawful practices. 29 U.S.C. § 215(a); 42 U.S.C. § 
2000e-3(a). Congress chose not to include a similar 
clause in ERISA, and we should respect that choice. 

 For these reasons, we affirm. 
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APPENDIX 

29 U.S.C. § 1140. Interference with protected 
rights 

 It shall be unlawful for any person to discharge, 
fine, suspend, expel, discipline, or discriminate 
against a participant or beneficiary for exercising 
any right to which he is entitled under the provisions 
of an employee benefit plan, this subchapter, section 
1201 of this title, or the Welfare and Pension Plans 
Disclosure Act, or for the purpose of interfering with 
the attainment of any right to which such 
participant may become entitled under the plan, this 
subchapter, or the Welfare and Pension Plans 
Disclosure Act. It shall be unlawful for any person to 
discharge, fine, suspend, expel, or discriminate 
against any person because he has given information 
or has testified or is about to testify in any inquiry or 
proceeding relating to this chapter or the Welfare 
and Pension Plans Disclosure Act. In the case of a 
multiemployer plan, it shall be unlawful for the plan 
sponsor or any other person to discriminate against 
any contributing employer for exercising rights 
under this chapter or for giving information or 
testifying in any inquiry or proceeding relating to 
this chapter before Congress. The provisions of 
section 1132 of this title shall be applicable in the 
enforcement of this section.  
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_________________ 

DISSENT 
_________________ 

 HELENE N. WHITE, Circuit Judge (dissenting). 
I respectfully dissent. 

 The question whether section 510 protects 
unsolicited employee complaints has split the 
circuits. The Fifth, Seventh, and Ninth Circuits have 
interpreted § 510 to protect an employee’s 
“unsolicited internal complaint.” In contrast, the 
Second, Third, and Fourth Circuits have interpreted 
§ 510 as only protecting employees when the 
employer asks the first question/initiates the 
inquiry.  

 I do not agree that § 510’s “plain meaning” is 
easily ascertained; nor do I agree that the Supreme 
Court’s most recent guidance in interpreting anti-
retaliation provisions, Kasten v. Saint- Gobain 
Performance Plastics Corp., 131 S. Ct. 1325 (2011), is 
inapposite here. I would follow the most recent 
circuit court opinion on point, George v. Junior 
Achievement of Central Indiana, Inc., 694 F.3d 812 
(7th Cir. 2012). There, the Seventh Circuit observed 
that § 510 “is a mess of unpunctuated conjunctions 
and prepositions. Although the district court 
concluded that the language is unambiguous, it is 
anything but.” Id. at 814 (internal citations omitted). 
George, the only post-Kasten circuit court decision, 
applied Kasten’s interpretive guidance, observing 
that that the term “inquiry” “sometimes means 
nothing more than a question,” and that § 510 
protects unsolicited internal employee grievances 
regardless whether the employer or employee 
initiated the “inquiry.” Id. at 815, 817. 



23a 

I. Supreme Court Guidance on the 
Interpretation of Anti-Retaliation Provisions - 

Kasten (2011) and Crawford (2009) 

 Two relatively recent Supreme Court decisions 
construed anti-retaliation provisions, Kasten, and 
Crawford v. Metropolitan Government of Nashville & 
Davidson County, Tennessee, 555 U.S. 271 (2009) 
(reversing the Sixth Circuit). Neither involved § 510 
of ERISA, but both demonstrate the trend of the 
Court to interpret anti-retaliation provisions to 
afford broad protection of employees. 

A. Crawford’s Interpretation of Title VII 

 The Crawford Court interpreted Title VII_s 
opposition clause, 42 U.S.C. § 2000e-3(a), which 
makes it “unlawful . . . for an employer to 
discriminate against any . . . employe[e] . . . because 
he has opposed any practice made . . . unlawful . . . 
by this subchapter.”). Crawford, 555 U.S. at 276. The 
issue was whether protection should be extended to 
an employee who “speaks out about discrimination 
not on her own initiative, but in answering questions 
during” an investigation. Id. at 273. The Court held 
that the protection afforded by Title VII’s opposition 
clause extends to an employee who answers 
questions during an employer’s internal 
investigation. Id. In holding that the employee’s 
actions were protected, the court rejected the Sixth 
Circuit’s view that the opposition clause required an 
employee to actively instigate or initiate a complaint 
to be protected. Id. at 277. Although the Sixth 
Circuit’s interpretation of the word “opposition” 
“obviously exemplified” the word “as commonly 
understood,” the Supreme Court nevertheless 
determined that this court’s interpretation did not 
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represent “the limits of [the word]” and that “nothing 
in the statute requires a freakish rule protecting an 
employee who reports discrimination on her own 
initiative but not one who reports the same 
discrimination in the same words when her boss 
asks a question.” Id. at 277-78. 

B. Kasten’s Interpretation of the FLSA 

 In Kasten, 131 S. Ct. 1325 (2011), the Supreme 
Court considered the anti-retaliation provision of 
the Fair Labor Standards Act (FLSA), 29 U.S.C. § 
201 et seq., which forbids employers from retaliating 
“against any employee because such employee has 
filed any complaint . . . ” 29 U.S.C. § 215(a)(3). 
The issue in Kasten was whether the phrase “filed 
any complaint” includes oral as well as written 
complaints. 131 S. Ct. at 1329. 

 Kasten worked for Saint-Gobain Performance 
Plastics Corporation. Id. Saint-Gobain had placed 
employee timeclocks between the area where 
employees put on and took off their work-related 
protective clothing and the area where the 
employees actually worked. The location of the 
clocks prevented workers from getting credit for the 
time they spent changing their clothes. Kasten 
claimed Saint-Gobain discharged him because he 
orally complained to company officials that the 
location of the timeclocks violated the FLSA. Id. 

 The district court granted summary judgment in 
favor of Saint-Gobain, concluding that the FLSA’s 
anti-retaliation provision did not protect oral 
complaints. Id. The Seventh Circuit affirmed. Id. 
The Supreme Court granted certiorari to resolve a 
circuit split on the question whether oral complaints 
are protected under the FLSA § 215(a)(3) and 
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reversed, holding that “the statutory term ‘filed any 
complaint’ includes oral as well as written 
complaints.” Id. at 1329. Interpreting the phrase 
“filed any complaint,” the Court noted that the 
interpretation “depends upon reading the whole 
statutory text, considering the purpose and context of 
the statute, and consulting any precedents or 
authorities that inform the analysis.” Id. at 1330 
(citing Dolan v. Postal Service, 546 U.S. 481, 486 
(2006) (emphasis added)). The Court observed that 
while “the language of the provision, considered in 
isolation, may be open to competing interpretations. 
. . considering the provision in conjunction with the 
purpose and context leads us to conclude that only 
one interpretation is permissible.” Id. at 1330-31. 

 The Kasten Court first considered the text of the 
statute, noting that “the word ‘filed’ has different 
relevant meaning in different contexts.” Id. at 1331. 
In considering other possible interpretations of the 
word “filed,” the Court examined dictionaries, 
regulations promulgated by other federal agencies, 
caselaw, other appearances of the word “filed” in the 
FLSA, and other statutes’ anti-retaliation provisions. 
Id. at 1331-33. In looking beyond the FLSA to other 
statutes containing antiretaliation provisions, the 
court noted:  

Those statutes, however, use somewhat 
different language. See, e.g., § 158(a)(4) 
(protecting an employee who has “filed 
charges or given testimony”); § 623(d) 
(protecting those who “opposed any [unlawful] 
practice” (emphasis added)); 42 U.S.C. §§ 
2000e-3(a), 12203(a) (same); 29 U.S.C. § 
2615(a)(2) (similar). See also, e.g., 15 U.S.C. § 
2087(a)(1) (2006 ed., Supp. III) (“provided . . . 
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to the employer . . . information relating to 
any violation” (emphasis added)); § 2651(a) 
(similar); 30 U.S.C. § 815(c)(1) (“filed or made 
a complaint” (emphasis added)); 42 U.S.C. § 
5851(a)(1)(A) (“notified his employer” 
(emphasis added)); 49 U.S.C. § 42121(a)(1) 
(“provided . . . information” (emphasis added)); 
§ 60129(a)(1) (same). 

 Kasten, 131 S. Ct. at 1332-33. Given the use of 
broader language in other anti-retaliation statutes 
and the fact that the use of the word “filed” in § 
215(a)(3) “lends itself linguistically to [a] broader, 
‘oral’ interpretation,” the Court concluded that the 
use of the broader language in other anti-retaliation 
statutes could mean 1) that Congress wanted to limit 
the scope of “filed” in § 215(a)(3) of the FLSA to 
writings, or 2) that Congress did not believe a 
different use of “filed” in anti-retaliation provisions 
outside of the FLSA made a significant interpretive 
difference. Id. The Court noted that “[t]he bottom 
line is that the text, taken alone, cannot provide a 
conclusive answer to our interpretive question.” Id. 

 The Kasten Court looked further into “functional 
considerations” and decided that limiting § 215(a)(3) 
to written complaints would undermine the basic 
objectives of the FLSA. Kasten, 131 S. Ct. at 1333. 
Limiting the scope of § 215(a)(3) to the filing of 
written complaints would “prevent Government 
agencies from using hotlines, interviews, and other 
oral methods of receiving complaints.” Id. at 1334. 
Such a limitation would also “discourage the use of 
desirable informal workplace grievance procedures 
to secure compliance with the Act.” Id. 
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 The need for effective enforcement of the FLSA 
led the Court to compare it to the National Labor 
Relations Act (NLRA), 29 U.S.C. § 158(a)(4). Kasten, 
131 S. Ct. at 1334. The Court noted that it had 
“broadly interpreted the language of the NLRA’s 
antiretaliation provision” because of the need for 
effective enforcement of the NLRA.1 Id. The similar 
enforcement needs of the NLRA and FLSA require 
an interpretation that provides “broad rather than 
narrow protection to the employee.” Id. (citing NLRB 
v. Scrivener, 405 U.S. 117, 122 (1972)).2 Based on 
these functional considerations, the Court 
determined that oral complaints are within the scope 
of FLSA _ 215(a)(3) so long as the complaint is 
“sufficiently clear and detailed for a reasonable 
employer to understand it, in light of both content 
and context, as an assertion of rights protected by 
the statute and a call for their protection.” Id. at 
1335. The Court further observed that “[g]iven 
Congress’ delegation of enforcement powers to 
federal administrative agencies, we also give a 
degree of weight to their views about the meaning of 
this enforcement language.” Id. 

  

                                           
1 The Court “broadly interpreted the language of the NLRA’s 
antiretaliation provision-‘filed charges or given testimony,’ 29 
U.S.C. § 158(a)(4)Cas protecting workers who neither filed 
charges nor were ‘called formally to testify’ but simply 
‘participate[d] in a National Labor Relations Board 
investigation.’” Kasten, 131 S. Ct. at 1334 (emphasis added by 
the Court). 

2 In addition, the Scrivener Court declined to read strictly the 
NLRA’s reference to an employee who “has filed charges or 
given testimony,” or confine “in its reach to formal charges and 
formal testimony.” Scrivener, 405 U.S. at 122. 
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II. Sixth-Circuit Interpretation of Anti-
Retaliation Provisions 

 Sixth Circuit precedent analyzing anti-retaliation 
provisions has not taken as restrictive a view as the 
majority does here. In EEOC v. Ohio Edison Co., 7 
F.3d 541, 545 (6th Cir. 1993), this court broadly 
construed the opposition provision of Title VII. See 
42 U.S.C. § 2000e-3(a) (prohibiting retaliation 
against any employee or applicant for employment 
“because he has opposed any practice made an 
unlawful employment practice by this subchapter, or 
because he has made a charge, testified, assisted, or 
participated in any manner in an investigation, 
proceeding, or hearing under this subchapter.”) 
(emphasis added). This court read the phrase “he 
has opposed any practice” to mean “he or his 
representative has opposed any practice.” Id. A 
broad reading of the provision was necessary, this 
court stated, because it was consistent with the 
purpose of the Act, which was to prohibit retaliation 
against protected activity. Id. This court also noted 
that other courts have “routinely adopted 
interpretations of retaliation provisions in 
employment statutes that might be viewed as 
outside the literal terms of the statute in order to 
effectuate Congress’s clear purpose in proscribing 
retaliatory activity.” Id. 

 This court has also liberally interpreted anti-
retaliation provisions in other statutes similar to 
ERISA. In EEOC v. Romeo Community Schools, 976 
F.2d 985, 989-90 (6th Cir. 1992), this court held that 
the FLSA’s anti-retaliation provision, the precise 
provision at issue in Kasten, can be triggered by 
unsolicited internal complaints. See 29 U.S.C. § 
215(a)(3) (prohibiting employers from retaliating 
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“against any employee because such employee has 
filed any complaint or instituted or caused to be 
instituted any proceeding under or related to this 
Act.”). The plaintiff, a female teacher, informally 
complained to the school district that she believed it 
was “breaking some sort of law” by providing higher 
wages to her male counterparts. 976 F.2d at 990. 
This court held the employee’s informal complaint 
was protected under the Act, rejecting the 
defendant’s argument that the FLSA § 215(a)(3) 
protects employee complaints only where the 
employer’s retaliatory action takes place after the 
employee files an official complaint. Romeo Cmty. 
Schools, 976 F.2d at 990; see also Dunlop v. Carriage 
Carpet Co., 548 F.2d 139, 142, 147 (6th Cir. 1977) 
(broadly interpreting the FLSA § 203(e) to include 
former employees, despite the FLSA amendment by 
Congress of the phrase “employee includes” to 
“employee means”); NLRB v. Retail Store Emps. 
Union, 570 F.2d 586, 590 (6th Cir. 1978) (broadly 
interpreting NLRB § 8(a)(4), which states that it is 
an unfair labor practice for an employer “to 
discharge or otherwise discriminate against an 
employee because he has filed charges or given 
testimony,” to protect employees who refuse to 
participate in an NLRB investigation). As the 
Secretary of Labor’s amicus brief points out, Sixth 
Circuit precedent favors interpretations that grant 
broad protections to employees. 
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III. The Circuit Split: Circuits That Protect 
“Unsolicited Internal Complaints” 

A. Post-Kasten Interpretation of § 510 

 In George v. Junior Achievement of Central 
Indiana, Inc., 694 F.3d 812, 815 (7th Cir. 2012), the 
Seventh Circuit explicitly held that § 510 protects an 
employee’s unsolicited internal complaint. The 
plaintiff in George noticed that his employer had 
failed to deposit money withheld from his paycheck 
into his retirement account. Id. at 813. George 
protested about this ERISA violation to various 
high-level executives of the company. Id. Eventually, 
he received checks that made up the missed deposits 
plus interest, but he was discharged within several 
months. Id. Like the Fifth and Ninth Circuits, the 
Seventh Circuit held that George’s unsolicited 
internal complaints were protected “inquiries.” 

Two other circuits have held that § 510 
applies to unsolicited informal complaints. 
Anderson v. Electronic Data Systems Corp., 11 
F.3d 1311, 1313, 1315 (5th Cir. 1994); 
Hashimoto v. Bank of Hawaii, 999 F.2d 408, 
411 (9th Cir. 1993). The ninth circuit stated 
that reporting misconduct is a necessary step 
in the commencement of any formal inquiry 
and that, unless informal beginnings are 
covered, employers would be induced to 
dismiss employees as soon as they complained 
or asked a barbed question. 

. . . . 

The statute does not specify who asks the 
question or, more generally, initiates the 
inquiry. There is no linguistic reason why 
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“inquiry” cannot refer to the employee’s 
questions as well as the employer’s. Most 
questions (or observations) will lead to 
questions in return; after George complained, 
managers at Junior Achievement asked 
questions of him. Treating § 510 as covering 
only half of the dialogue would not make 
sense. 

Id. at 814, 815. The George court rejected the Third 
Circuit’s contention that § 510’s language is 
unambiguous: 

 Both the initial clauses in § 510 and the 
prepositional phrase that modifies them 
employ the disjunctive, which implies that 
informal and formal approaches are separate 
tracks, both of which are covered. Section 510 
can be parsed this way: 

((has given information) or (has 
testified or is about to testify))  
in (any ((inquiry) or (proceeding))). 

Likewise we can group the actions and 
settings based on formality: 

((has given information) in (any 
inquiry)) 
or ((has testified or is about to testify) 
in (any proceeding)). 

This understanding about which words go 
with which other words is not compelled by 
rules of grammar—the language is 
ambiguous—but clues including the similar 
ordering of the informal and formal options  
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lend support to splitting the provision into two 
parallel tracks. 

 . . . . 

 Because § 510 refers to inquiries without 
specifying who is doing the inquiring, it 
logically covers employees' inquiries. 
Crawford provides some support for this 
understanding. .. Junior Achievement 
proposes to add modifiers such as “formal” or 
“solicited” to the word “inquiry” in § 510. Just 
as in Crawford, we must enforce the text as 
enacted, without the additions. See also 
Kasten, 131 S. Ct. at 1330. The grammatical 
structure and functions of § 510 do not 
support reading the statute as if it read: “for 
giving information . . . in response to any 
inquiry” (adding the italicized words to the 
enacted text). Crawford admonishes us to 
resist the urge to read words into statutes. 

George, 694 F.3d at 814-16 (rejecting Edwards v. 
A.H. Cornell & Son, Inc., 610 F.3d 217, 224 (3rd Cir. 
2010) (emphasis in original). George followed Kasten 
in deciding that “[w]hen dealing with ambiguous 
anti-retaliation provisions,” a court must “resolve the 
ambiguity in favor of protecting employees.” 694 
F.3d at 814 (citing Kasten, 131 S. Ct. at 1333-35). 

B. Pre-Kasten Interpretation of § 510 

 Before the Supreme Court decided Kasten, the 
Ninth Circuit considered a case involving an 
employee’s unsolicited internal complaint in 
Hashimoto v. Bank of Hawaii, 999 F.2d 408 (9th Cir. 
1993). Hashimoto was instructed by her co-workers 
to commit various ERISA violations. Id. at 409. After 



33a 

Hashimoto complained to other employees about 
“potential and/or actual violations by the Bank of the 
reporting and disclosure requirements and fiduciary 
standards of ERISA,” she was discharged. Id. 
Although the controlling issue was whether 
Hashimoto’s state claims were preempted, the Ninth 
Circuit noted that § 510 was “clearly meant to 
protect whistle blowers” in Hashimoto’s position. Id. 
at 411. The court stated that the “normal first step 
in giving information or testifying” was “to present 
the problem first to the responsible managers of the 
ERISA plan.” Id. If an employee “is then discharged 
for raising the problem, the process of giving 
information or testifying is interrupted at its start: 
the anticipatory discharge discourages the whistle 
blower before the whistle is blown.” Id. 

 The Fifth Circuit interpreted § 510 as protecting 
unsolicited internal complaints in Anderson v. 
Electronic Data Systems Corp., 11 F.3d 1311 (5th 
Cir. 1994). Anderson was asked by a specific 
employee to commit various ERISA violations. Id. at 
1312. After Anderson refused and reported the 
alleged ERISA violations to management, he was 
demoted and discharged. Id. Similar to the Ninth 
Circuit in Hashimoto, the Fifth Circuit in Anderson 
focused on the ERISA preemption issue, but noted 
that § 510 protects employees, like Anderson, who 
“provid[e] information or testimony relating to 
ERISA.” Id. at 1315. 

IV. Circuits That Do Not Protect Unsolicited 
Internal Complaints 

 Every circuit court case that interprets § 510 
protection as not protecting an employee’s 
unsolicited internal complaint was decided pre-
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Kasten. But After Kasten, the Fourth Circuit in a 
FLSA retaliation case followed the Supreme Court’s 
guidance on statutory interpretation.  

A. Pre-Kasten Interpretation of § 510 

 The Fourth Circuit in King v. Marriott Int’l, Inc., 
337 F.3d 421 (4th Cir. 2003), held that unsolicited 
internal complaints are not protected under § 510. 
King had learned of potential ERISA violations and 
reported them to her immediate supervisor. Instead 
of remedying the violations, the supervisor promoted 
King and gave her increased responsibilities 
regarding benefit plan finances. When the 
supervisor revived his potentially violative plan, 
King objected again and shared her objections with 
two in-house attorneys in addition to her supervisor. 
Id. When the supervisor revived his plan a third 
time, King objected again, orally and in writing, and 
was fired, purportedly for feuding with other 
employees. Id. The Fourth Circuit concluded that 
King’s complaints were not protected under § 510: 

In interpreting a very similar provision of the 
Fair Labor Standards Act . . . 3 we concluded 
that the term “proceeding” referred only to 
administrative or legal proceedings, and not to 
the making of an intra-company complaint. 
See Ball v. Memphis Bar-B-Q Co., 228 F.3d 
360, 364 (4th Cir. 2000). In Ball, we said that  
“the ‘proceeding’ necessary for liability . . . 
refers to procedures conducted in judicial or 

                                           
3 The provision forbids employers from retaliating “against any 
employee because such employee has filed any complaint or 
instituted or caused to be instituted any proceeding under or 
related to this Act.” 29 U.S.C. § 215(a)(3). 
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administrative tribunals,” noting that 
“proceeding,” in the Act, was “modified by 
attributes of administrative or court 
proceedings.” In particular, we explained, 
“testify” and “institute” both connote “a 
formality that does not attend an employee's 
oral complaint to his supervisor.” 

King, 337 F.3d at 427. The King court determined 
that § 510 of ERISA, like the FLSA provision 
interpreted in Ball, was “much narrower” than other 
anti-retaliation provisions, such as found in Title 
VII, and required a stricter interpretation. King, 337 
F.3d at 427 (citing Ball, 228 F.3d at 364, and Ball’s 
reference to Title VII’s anti-retaliations provision, 42 
U.S.C. § 2000e-3(a) (making it unlawful for an 
employer to discriminate against an employee 
because he has opposed any practice made unlawful 
by the Act.)) The court interpreted § 510 protections 
to be limited to the legal or administrative 
proceedings, “or at least to something more formal 
than written or oral complaints made to a 
supervisor.” Id. at 427. 

 In Edwards v. A.H. Cornell & Son, Inc., the Third 
Circuit followed King and held that § 510 of ERISA 
does not protect an employee’s unsolicited internal 
complaint. 610 F.3d 217 (3rd Cir. 2010). Edwards 
discovered ERISA violations, “objected to and/or 
complained” about them to her company’s 
“management,” and was later fired. Id. at 219. In 
holding that Edwards’ complaints were not 
protected, the Third Circuit determined that § 510 
only protects employer-initiated inquiries. Id. at 223. 
The Third Circuit held § 510 “plain and 
unambiguous,” and not “reasonably susceptible of 
different interpretations.” Id. at 222 (internal 
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citations omitted). The Edwards court interpreted § 
510 as granting protection only where there is an 
employer-initiated request for information. Id. at 
223. 

 The Second Circuit also denied § 510 protection 
to unsolicited internal complaints in Nicolaou v. 
Horizon Media, Inc., 402 F.3d 325 (2d Cir. 2005). 
Nicolaou discovered a “serious payroll discrepancy” 
that she believed put her company in violation of 
ERISA. Id. at 326. She brought the discrepancy to 
the attention of the Chief Financial Officer and 
Controller, and eventually felt compelled to inform 
“outside counsel” for the company, who conducted 
his own investigation and agreed with Nicolaou. Id. 
Nicolaou and the attorney then met with the 
President of the company, who reassigned Nicolaou, 
after which her employment was terminated. 
Because the district court record did not reflect 
whether the President of the company arranged the 
meeting, the Second Circuit remanded to the district 
court to decide whether Nicolaou could “demonstrate 
that she was contacted to meet with [the President] 
in order to give information about the alleged 
underfunding of the Plan.” Id. at 330 (emphasis 
added). The Court decided that the “informal 
gathering of information falls within the plain 
meaning of ‘inquiry,’” and was protected by § 510. Id. 
at 329. Thus, if Nicolaou could demonstrate that she 
was contacted by her employer “to give information 
about the alleged underfunding of the Plan, her 
actions would fall within the protection of Section 
510.” Id. at 330. The Court limited § 510 protection 
to employees who give information in employer-
initiated inquiries. The Nicolaou court did not 
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consider Nicolaou’s actions before her meeting with 
the President as relevant under § 510. 

 The Second Circuit based its conclusions on the 
“plain language” of § 510. Nicolaou, 402 F.3d at 328. 
The court refused to recognize any similarities to the 
FLSA, 29 U.S.C. § 215(a)(3),4 as ERISA § 510 was 
“unambiguously broader in scope.” Nicolaou, 402 
F.3d at 328. The Nicolaou court noted that its 
holding did not conflict with the Fourth Circuit’s 
King decision. Id. at 421. The court recognized King’s 
interpretation that “Section 510’s use of the phrase 
‘inquiry or proceeding’” reached only “the legal or 
administrative, or at least . . . something more 
formal than written or oral complaints made to a 
supervisor.” Nicolaou, 402 F.3d at 330 (citing King, 
337 F.3d at 427). The Nicolaou court, however, 
stated “the proper focus is not on the formality or 
informality of the circumstances under which an 
individual gives information, but rather on whether 
the circumstances can fairly be deemed to constitute 
an ‘inquiry,’” and focused on whether the employer 
initiated the inquiry. Id. 

B. Post-Kasten Statutory Interpretation in the 
Fourth Circuit 

 No circuit court interpreting § 510 of ERISA as 
failing to protect an employee’s unsolicited internal 
complaints has returned to the question post-Kasten. 
In Minor v. Bostwick Laboratories, Inc., 669 F.3d 428 
(4th Cir. 2012), however, the Fourth Circuit (post-
Kasten) broadly interpreted § 215(a)(3) of the FLSA 

                                           
4 That is the same provision of the FLSA the Court later 
interpreted in Kasten. 
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to protect an employee’s unsolicited internal 
complaint. 

 The issue in Minor was whether an employee’s 
internal complaint could trigger the protection of § 
215(a)(3). Minor, 669 F.3d at 431. Minor argued that 
Kasten requires a holding that protects 
“intracompany complaints” under § 215(a)(3). Id. 
Her employer argued that Ball, 228 F.3d 360 (4th 
Cir. 2000), was controlling, rather than Kasten, and 
that Ball “compell[ed] the conclusion that 
intracompany complaints are unprotected.” Minor, 
669 F.3d at 431. In the alternative, both parties 
argued that the plain language of § 215(a)(3) 
supported their respective positions. Id. 

 The Fourth Circuit held that “although the 
language of § 215(a)(3) is ambiguous, the remedial 
purpose of the statute requires that it protect from 
retaliation employees who file intracompany 
complaints.” Id. at 432. It explained that Kasten’s 
reasoning was “persuasive” but not “directly 
controlling,” as the Supreme Court had “expressly 
declined to address the question of whether an 
intracompany complaint could qualify as protected 
activity under the FLSA.” Id. (citing Kasten, 131 S. 
Ct. at 1336). The Fourth Circuit distinguished 
Kasten from Ball by breaking down the FLSA’s anti-
retaliation provision into three clauses, interpreting 
the phrase “filing any complaint” in § 215(a)(3) as 
the “complaint clause.” Minor, 669 F.3d at 433. The 
court stated that § 215(a)(3) protects three distinct 
types of activities; (1) filing any complaint, (2) 
instituting or causing to be instituted any 
proceeding, and (3) testifying or being about to 
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testify in any such proceeding. Id. at 433. The Minor 
court stated it had “specifically noted in Ball that 
our opinion did not purport to construe the 
‘complaint clause.’” Id. (citing Ball, 228 F.3d at n.*). 

 Determining that neither Kasten nor Ball were 
“directly controlling,” the Fourth Circuit turned “to 
an independent review of the language of § 
215(a)(3).” Minor, 669 F.3d at 434. The court noted 
that, unlike the district court, it now had “the benefit 
of the Supreme Court’s recent consideration of the 
plain meaning of ‘filed any complaint’ from Kasten.” 
Id. at 435. Using Kasten as a guide, the court 
concluded “that the language ‘filed any complaint’ is 
ambiguous with regard to whether intracompany 
complaints are protected activity under § 215(a)(3).” 
Id. The court declined to overrule its statement in 
Ball that the term “proceeding” in § 215(a)(3) 
referred only to administrative or legal proceedings 
and not to the making of an intra-company 
complaint, on the ground that Ball did not involve 
the complaint clause of § 215(a)(3) and that it was 
Congress’ intent to consider each category of 
protected activity separately. Id. at 436. 

 Because the term “filed any complaint” in § 
215(a)(3) is ambiguous, the Fourth Circuit turned to 
the “functional considerations” considered in Kasten, 
131 S. Ct. at 1333, and found that those 
considerations “dictate that intracompany 
complaints qualify as protected activity within the 
meaning of the FLSA’s antiretaliation provision.” Id. 
at 437. The Minor court considered the FLSA’s basic 
goals, including that it was enacted to combat labor 
conditions detrimental to the well-being of workers, 
that Congress had included the anti-retaliation 
provision so that employees would not have to fear 
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economic retaliation for reporting violations, and 
that limiting the provision’s coverage to complaints 
made only to an administrative or adjudicative body 
would undermine the purpose of the FLSA. Id. An  
interpretation of § 215(3)(a) that protected 
intracompany complaints, “on the other hand, 
comports with the statute’s objectives as described 
by Congress’s findings and the Supreme Court’s 
interpretation of those findings.” Id. at 437. 

V. Analysis 

 The threshold question is whether § 510 is 
reasonably susceptible of different interpretations. 
Kasten, 131 S. Ct. at 1330-31 (observing that an 
anti-retaliation provision is ambiguous if “the 
language of the provision, considered in isolation, 
may be open to competing interpretations.”); see also 
Edwards, 610 F.3d 217 at 222. If § 510 is ambiguous 
regarding whether it protects unsolicited internal 
complaints, Kasten counsels that its interpretation 
“depends upon reading the whole statutory text, 
considering the purpose and context of the statute, 
and consulting any precedents or authorities that 
inform the analysis.” Kasten, 131 S. Ct. 1325, 1330 
(citing Dolan, 546 U.S. at 486). 

 The circuit split and divergent opinions regarding 
whether § 510 protects an employee’s unsolicited 
internal complaints suggest an ambiguity. See 
Smiley v. Citibank (South Dakota), N.A., 517 U.S. 
735, 739 (1996) (in light of different interpretations 
in state supreme courts and federal circuit courts, 
the court found it difficult “to contend that the word 
‘interest’ in the National Bank Act is           
unambiguous . . .”); North Fork Coal Corp. v. Fed. 
Mine Safety & Health Review Comm’n, 691 F.3d 735, 
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740 (6th Cir. 2012) (the fact that the phrase 
“pending final order on the complaint” of 30 U.S.C. § 
815(c)(3) “does not have a plain meaning” and “is 
subject to more than one reasonable interpretation” 
was demonstrated by the competing interpretations 
offered by the parties, and noting that “the existence 
of divergent court opinions also suggests 
ambiguity.”). 

 Kasten has important implications for 
interpreting § 510. In both King and Edwards, which 
relies on King’s reasoning, § 510 protection was 
limited to employees who give information in 
“something more formal than written or oral 
complaints made to a supervisor.” King, 337 F.3d at 
427; Edwards, 610 F.3d at 223 (“even beyond the 
plain meaning of ‘inquiry’ and ‘proceeding,’ the 
phrase ‘testified or is about to testify’ implies that 
the phrase ‘inquiry or proceeding’ is limited to more 
formal actions.”) Relying on another pre-Kasten case, 
Ball,5 the King court determined that § 510 of 
ERISA, like the anti-retaliation provision of the 
FLSA interpreted in Ball, was “much narrower” 
than other anti-retaliations provisions, requiring a 
stricter interpretation of § 510. Id. King interpreted 
§ 215(a)(3) of the FLSA--the same whistleblower 
provision the Supreme Court interpreted a decade 
later in Kasten. But Kasten interpreted the provision 
to protect employees who make informal oral or 
written complaints. 131 S. Ct. at 1335. 

 The Second Circuit in Nicoloau focused less on 
the formality of the inquiry and more on the 
importance of the inquiry being “employer-initiated.” 

                                           
5 Ball, 228 F.3d 360, 364 (4th Cir. 2000). 
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402 F.3d at 330. In fact, the Nicoloau court observed 
that ERISA’s § 510 is “unambiguosly broader in 
scope” than the FLSA’s § 215(a)(3). Id. at 328. 
However, none of these statements take away from 
the fact that the court did not believe its holding 
conflicted with King’s reasoning, or that it based its 
conclusions on the “plain language” of § 510. Id. In 
fact, Nicoloau’s holding calls for a broader 
interpretation of § 510 than King and Edwards, with 
its statement that the “plain language of ERISA 
Section 510” is “unambiguously broader in scope” 
than the FLSA’s § 215(a)(3). Id. at 328. Following 
the court’s own reasoning, if Nicoloau had been 
decided post-Kasten the Second Circuit would 
interpret § 510 of ERISA to protect an employee’s 
unsolicited internal complaint, since Kasten 
interpreted § 215(a)(3) of the FLSA to afford broad 
protections for employees.  

 After the Supreme Court decided Kasten, the 
Fourth Circuit held that § 215(a)(3) of the FLSA 
protects an employee’s unsolicited internal 
complaints in Minor, 669 F.3d. at 439. The Fourth 
Circuit noted that it had adopted the majority view, 
which included the Sixth Circuit, on the same issue. 
Id. at 438 (citing Romeo Cmty. Schools, 976 F.2d at 
989). However, after Kasten the Fourth Circuit’s 
Minor and King decisions cannot be reconciled. 
Compare King, 337 F.3d at 427 (relying on Ball in its 
determination that § 510 of ERISA and § 215(a)(3) of 
the FLSA require a strict, narrow interpretation), 
with Minor, 669 F.3d at 435-37 (distinguishing Ball 
from Kasten and using Kasten as a guide in 
determining that § 215(a)(3) of the FLSA was 
ambiguous and that functional considerations 
dictated “that intracompany complaints qualify as 
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protected activity.”). Minor is noteworthy because 
the only two other circuits to interpret ERISA’s § 510 
as not protecting an employee’s unsolicited internal 
complaint relied on the Fourth Circuit’s reasoning in 
King. 

VI. 

 The district court decided this case primarily on 
the basis that Sexton’s email was not an inquiry. 
The majority makes this point as well. Initially, 
Sexton inquired of the Human Resources manager 
as to the results of the election. After confirming 
that the employees had received the most votes, he 
sent the email to the board chairman. The majority 
concedes that Sexton gave information in the email, 
but concludes that it was not given in an inquiry. I 
agree with the Secretary that a complaint may, in 
context, be an inquiry, and that Sexton was clearly 
asserting that Panel Processing had violated ERISA 
and inquiring whether the board would take action 
or Sexton would be required to do so. Sexton argues 
that Panel Processing responded to that inquiry by 
firing him. 

VII. 

 Section 510 is susceptible of several 
interpretations, only one of which is that employee 
information must be given 1) at the employer’s 
initial request and/or 2) in “something more formal 
than written or oral complaints,” in order to be 
protected. See, e.g., King, 337 F.3d at 427. I would 
follow George, the only circuit court decision issued 
after Kasten. 694 F.3d at 814 (“When dealing with 
ambiguous anti-retaliation provisions, we are 
supposed to resolve the ambiguity in favor of 
protecting employees.” (citing Kasten, 131 S. Ct. at 
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1333-35)); see also Crawford, 555 U.S. at 277-78 
(“nothing in the statute requires a freakish rule 
protecting an employee who reports discrimination 
on her own initiative but not one who reports the 
same discrimination in the same words when her 
boss asks a question.”) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 

BRIAN SEXTON, 

Plaintiff, 

Case No. 12-10946 
Honorable Thomas L. Ludington 

v.     

PANEL PROCESSING, INC., et al., 

Defendants. 

OPINION AND ORDER GRANTING  
IN PART DEFENDANTS' MOTION FOR 

SUMMARY JUDGMENT AND  
DECLINING JURISDICTION OVER  
PLAINTIFF'S STATE LAW CLAIM 

 Section § 510 of the Employee Retirement Income 
Security Act of 1974, 29 U.S.C. § 1140, protects an 
employee who "has given information ... in any 
inquiry or proceeding relating to [ERISA]." The 
question in this case is whether§ 510 extends its 
protections to an employee's unsolicited, internal 
complaint to his employer that it has violated 
ERISA. 

 The issue has split the circuits. The Second, 
Third, and Fourth Circuits hold that § 510 does not 
protect such complaints; the Fifth, Seventh, and 
Ninth Circuits hold that it does.1 The Sixth Circuit 

                                           
1 Compare Edwards v. A.H. Cornell & Son, inc., 610 F.3d 217, 
222-24 (3d Cir. 2010); Nicolaou v. Horizon Media, Inc., 402 F.3d 
325, 330 (2d Cir. 2005) (per curiam); King v. Marriott Int’l, Inc., 
337 F.3d 421, 427-28 (4th Cir. 2003) (Luttig, J.); with George v. 
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has not yet had occasion to address the issue. For 
the reasons detailed below, the Court concludes that 
in this case § 510 does not protect the plaintiffs 
unsolicited, internal complaint - an email to his 
employer threatening to report its ERISA violations 
to state and federal authorities - because it was 
unconnected to any "inquiry or proceeding." 

 Briefly, "inquiry" means "the act or an instance of 
asking for information."2 When information has not 
been asked for by either the employee, employer, or 
anyone else, as in this case, there has not been an 
"inquiry." Similarly, "proceeding" means "the course 
of procedure in a judicial action or in a suit in 
litigation."3 Although something of a tautology, it is 
nevertheless true that if there was not a pending 
"proceeding," as in this case, an employee cannot 
reasonably be said to have "given information ... [in 
a] proceeding." 29 U.S.C. § 1140. 

 In sum, the plain language of § 510 does not 
protect unsolicited internal complaints by an 

                                                                              
Junior Achievement of Cent. Ind., Inc694 F.3d 812, 815 (7th 
Cir. 2012) (Easterbrook, J.); Anderson v. Electronic Data 
Systems Corp., 11 F.3d 1311, 1313, 1315 (5th Cir. 1994) (same); 
Hashimoto v. Bank of Hawaii, 999 F-2d 408, 411 (9th Cir. 
1993). 

2 Webster's Third New International Dictionary 1167 
(unabridged ed. 2002). Black's likewise defines "inquiry" as "[a] 
request for information." Black's law Dictionary 808 (8th ed. 
2004). 

3 Webster's Third New International Dictionary 1807 
(unabridged ed. 2002). Similarly, Black’s defines "proceeding" 
as "[t]he regular and orderly progression of a lawsuit," "(a]ny 
procedural means for seeking redress from a tribunal or 
agency," or "[t]he business conducted by a court or other official 
body." Black's Law Dictionary 1241 (8th ed. 2004). 



47a 

employee that are unconnected to an inquiry or 
proceeding. To reach a contrary interpretation is to 
either disregard the language that Congress chose or 
to subordinate what Congress said for what the 
Court thinks that Congress may have meant to say.  

I 

A 

 For 27 years Plaintiff Brian Sexton was employed 
by Defendants Panel Processing, Inc., and Panel 
Processing of Coldwater, Inc.. Pl. Dep. 15, May 30, 
2012, attached as Defs.' Mot. Ex. 1. At first he 
worked as a "fabricator, which was basically the 
entry level position in the shop." Id. Promoted 
several times over the years, Plaintiff eventually 
became the general manager of Defendants' 
Coldwater, Michigan facility. Id. 

 In 2003, Plaintiff was appointed to Defendants' 
board of directors. Id. Four or five years later 
(Plaintiff does not recall precisely when), he was 
appointed as a trustee of Defendants' employee stock 
ownership plan (ESOP4). Id. at 15- 16. 

B 

 Plaintiff began working for Defendant as an "at-
will" employee. Over the years, Plaintiff signed 
several written acknowledgments that his 
employment was at-will. See Defs.' Mot. Exs. 3-5. In 
1999, for example, Plaintiff signed a receipt of 
employee handbook acknowledgement that provided:  

                                           
4 See Kuper v. Iovenko, 66 F.3d 1447, 1457 (6th Cir. 1995) ("An 
ESOP is an ERISA plan that invests primarily in 'qualifying 
employer securities,' which typically are shares of stock in the 
employer creating the plan. (quoting 29 U.S.C. § 1107(d)(6)(A)). 
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I understand that neither this manual nor any 
other written or verbal communication by a 
management representative is intended to, in 
any way, create a contract of employment for 
any specified period of time, and that this 
handbook is for informational purposes only. I 
also understand that the company abides by 
employment-at-will, which permits the 
company or the employee to terminate the 
employment relationship at any time, for any 
reason, with or without notice. The company 
will not modify their policy of employment-at-
will in any case. 

Id. Ex. 4. Plaintiff signed the same 
acknowledgement in 2004. Id. Ex. 3. In 2007, he 
signed yet another acknowledgement of his at-will 
employment as part of a covenant not to compete. Id. 
Ex. 5, at 2. And finally, in Plaintiffs deposition he 
expressly acknowledged that he was an at-will 
employee at the time his employment was 
terminated. He was asked: 

Q: At the time of your termination, is there 
anything that led you to believe that you 
were not an at-will employee? 

A: No. 

Q: So stated another way, at the time of your 
termination, you understood that you were 
an at-will employee? 

A: Correct. 

Pl. Dep. 38; see also Pl. Dep. 36-37 (acknowledging 
covenant not to compete did not change at-will 
status of Plaintiffs employment); but see Pl. Dep. 
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231-33 (asserting that covenant not to compete 
created "just cause" employment relationship). 

C 

 Defendants' bylaws provide that the board of 
directors will have seven members. See Defs.' Bylaws 
art. IV, § l, attached as Pl.'s Resp. Ex. 2. The copy of 
the bylaws furnished to the Court specifies that the 
board members "need not be Shareholders of the 
corporation," but goes on to specify that several 
members of the board must be insiders. Defs.' 
Bylaws art. V, §§ 1-4. The chairman of the board, for 
example, "shall be the chief executive officer of the 
corporation." Id. § l. The president "shall be the chief 
operating officer." Id. § 2. And the treasurer "shall 
have custody of all corporate funds and securities." 
Id. § 4.  

 A shareholders meeting must be held each year, 
the bylaws further provide, specifying that "[o]ne of 
the purposes of such meeting shall be the election of 
directors." Defs.' Bylaws art. I, § 2. Each share of 
capital voting stock entitles the record holder or 
proxy to one vote in the election of directors, with the 
bylaws elaborating: 

A majority of the outstanding shares of this 
corporation entitled to vote, present by their 
record holders in person or proxy, shall 
constitute a quorum at any meeting of 
Shareholders.... 

Each Shareholder shall, at every meeting of 
Shareholders, be entitled to one vote in person 
or by proxy for each share of capital voting 
stock of this corporation held by such 
Shareholder . . . . Directors shall be elected by 
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a plurality of the votes of Shareholders 
entitled to vote at each meeting of 
Shareholders for the election of a Director or 
Directors. 

Defs.' Bylaws art. II, § I, art. Ill, § I. 

D 

 In 1982, Defendants created their ESOP and an 
"employee stock ownership and money purchase 
pension trust." See Defs.' Mot. Ex. 6 (attaching trust 
agreement). The trust agreement provides that the 
ESOP's assets are controlled by a committee, 
specifying: "The Plan assets shall be invested and 
controlled by the Committee; provided, however, 
that the actual management of Trust investments, 
other than Company Stock, may be delegated to the 
Trustee." Id. at 2-3. The trust agreement further 
provides that the committee also controls how 
company stock held by the trust is voted, providing: 

All Company Stock held by the Trust shall be 
voted by the Trustee in accordance with 
instructions from the Committee. 
Notwithstanding the foregoing, each 
Participant and/or Beneficiary shall be 
entitled to direct the voting of any voting 
shares of Company Stock allocated to his 
Company Stock Account with respect to any 
vote required for the approval or disapproval 
of any corporate merger or consolidation, 
recapitalization, reclassification, liquidation, 
dissolution, sale of substantially all the assets 
of a trade or business, or other similar 
transactions prescribed by regulation. 
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Id. at 4. While the trust agreement has been 
furnished to the Court, the ESOP has not. How 
committee members were selected under the ESOP 
has not been made part of the record. 

E 

 In the spring of 2011, there were three committee 
members (who also were trustees): Plaintiff Brian 
Sexton, Robert Karsten, and Eric Smith (Defendants' 
chief executive officer). Id. at l. Defendants' board of 
directors was made up of four inside directors and 
three outside directors. See Pl. Dep. 53-54. The 
insiders were Plaintiff, Eric Smith, Tom Karsten, 
and Alan Kelsey (Defendants' chief operating 
officer). Id. The outsiders were George LaFleche, 
Mike Kelly, and Robert Karsten. Id. 

 Two director seats were up for election at the 
2011 shareholders meeting - the seats held by 
Messrs. LaFleche and Kelsey. See Defs.' Mot. Ex. 7. 
ln March 2011, Plaintiff received a letter explaining: 

At [the annual shareholders meeting], your 
vote as an ESOP Participant will help elect 
the Panel Processing, Inc. Board of Directors. 

The current Board will be nominating the 
following individuals for re-election to a three 
(3) year term ending in 2014: George LaFleche 
and Alan Kelsey. In addition to these 
nominees, the voting ballots that you will fill 
out also include three nominees for Employee 
Director. 

The procedure for voting is as follows: 
Attached to this memo are two Trustee 
Direction Forms. These forms are your voting 
"ballots." The first form lists the above 
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individuals for re-election and the second lists 
the Employee Director nominees. You should 
vote for a total of two (2) for re-election and 
one (l) employee nominee. The reason that you 
are directing the Trustees to vote your shares 
is because ESOP shares are recorded in the 
name of the Trust. Therefore, you do not vote 
in person at the meeting. Instead, you use 
[these] Trustee Direction Forms to require the 
Trustee to vote for you. 

By placing an (X) next to the name of a 
nominee, you will be voting the full number of 
shares allocated to your ESOP account for the 
person that you have selected. For example, 
suppose that you have 100 shares of Panel 
Processing, Inc. stock allocated to your ESOP 
account. When you place an (X) next to the 
name of two different nominees, you are 
voting all of your 100 shares in favor of each of 
these nominees. 

Id. at 1 (emphasis omitted). Attached was a "trustee 
direction form" that again explained: "Each ESOP 
Participant is entitled to one vote for each share of 
capital voting stock of this corporation held by such 
participant in accordance with Section 9 of the Panel 
Processing, Inc. Employee Stock Ownership Plan." 
Id. at 3. "Place your vote for Directors by inserting 
an (X) in the block next to each nominee of your 
choice," the form continued, listing the names of two 
gentlemen: Alan Kelsey and George LaFleche. Id. 
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F 

 About this time, Plaintiff recalls, he learned that 
a "grass roots voting campaign" was underway to 
have two of Defendants' employees, Jim Skiba and 
Robert Fitch, elected to the board as write-in 
candidates. Pl. Dep. 71-72. He was asked: 

Q: When did you learn that Jim Skiba and 
Bob Fitch were going to mount a campaign 
to get on the board? 

A: I don't know that I ever learned that they 
mounted a campaign. They – at some point 
in February or March 2011, I was told that 
they were - they were interested in being 
on the board by then. 

Q: When did you find - okay. And what did 
you - who did you find that out from? 

A: I found that out from an individual in the 
Coldwater plant that I believe was actually 
organizing the grass roots voting 
campaign. 

Q: And who was that? 

A: Ryan Craig .... 

Q: Did you know that the write-ins were going 
to be Skiba and Fitch? 

A: Yes, I knew that. Mr. Skiba and Mr. Fitch 
both contacted me separately and told me 
that they were aware that there was a 
write in, there would be a write-in 
campaign, and that the two of them 
individually had told me that they were 
okay with being on that list. 

Id. 
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G 

 Shortly before the election, the board of directors 
held a meeting. Pl. Dep. 91-92; see Defs.' Mot. Ex. 10 
(attaching meeting minutes). The meeting was held 
on April 29, 2011. .Defs.' Mot. Ex. 10. All seven 
directors were present. Id. By a vote of 4-3, the 
minutes recount, Plaintiff was voted out as trustee: 

Mr. Smith discussed recent attempts by Brian 
Sexton and Robert Karsten to seat two 
employees as Directors of the Company. They 
were informed that the Bylaws of the 
Corporation provide that directors are elected 
at the annual meeting of shareholders, which 
is upcoming. Further, the By-laws required at 
least 3 nonemployee directors and their 
proposed directors would violate this.5 They 
could not elect the Directors by less than all of 
the Trustees consenting. They also could not 
elect only some and not all of the open 
Director slots. Finally, their attempt to hold a 
premature shareholders meeting lacked 
proper notice. 

Mr. Smith recommended that Robert Karsten 
and Brian Sexton be removed from the ESOP 
Administration Committee and terminated as 
ESOP Trustees. Mr. Kelly made that motion, 
seconded by Al Kelsey. Motion carried 4 to 3 

                                           
5 Plaintiff identifies nothing in the bylaws to either support or 
contest whether at least three non-employee directors are 
required. An independent review of the copy of the bylaws 
attached to Plaintiff's response to Defendants' motion reveals 
no such requirement 
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with Bob Karsten, Brian Sexton and Tom 
Karsten voting against. 

Id.; see also Pl. Dep. 90-91 (discussing board of 
directors meeting held on April 29, 2011 ). 

H 

 A short time later (the parties do not specify 
precisely when), the election was held. See, e.g., Pl. 
Dep. 92 (recalling that the shareholders meeting 
followed the board of directors meeting). From the 
votes submitted by the employees to the trustee on 
the "trustee direction form," Messrs. LaFleche and 
Kelsey each received about 150,000 votes. Messrs. 
Fitch and Skiba, the employees' write-in candidates, 
each received more than 200,000 votes. 

I 

 The board of directors meeting was held on 
Friday, April 29. The following Monday, Plaintiff 
emailed Mr. Smith threatening to report the board's 
actions to state and federal authorities "unless they 
are immediately remedied." Defs.' Mot. Ex. 12. In 
full, Plaintiffs email provided: 

I believe that your actions on Friday in 
refusing to seat Bob Fitch and Jim Skiba as 
directors of the company and removing Rob 
Karsten and me as Trustees of the ESOP are 
violations of ERISA and the Michigan 
Corporations Business Act and other state 
and federal laws. I plan to bring these 
violations to the U.S. Department of Labor 
and Michigan Department of Licensing and 
Regulatory affairs unless they are 
immediately remedied. 
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Id. Defendants did not respond to Plaintiffs email, 
much less "remedy" their actions. Plaintiff, however, 
did not bring his complaints to the authorities. Pl. 
Dep. 99- 102. In his deposition, Plaintiff was asked: 

Q: Did you go to the U.S. Department of 
Labor? 

A: No, I did not. I spoke with our attorney, Mr. 
Kanan, at that time. And actually, I spoke 
with several other lawyers about it at the 
time, and they basically said that this type 
of lawsuit would be something that I would 
have to file on my own.... 

Q: Did you go to the Michigan Department of 
Licensing and Regulatory Affairs? 

A: I did not directly, no.... 

Q: Did you go to the Michigan Department of 
Labor? 

A: No, I did not. After sending [the email], I 
met with actually several different 
attorneys to discuss my options. Well, I 
met with attorneys. Mr. Fitch, Mr. Skiba, 
met with attorneys. We had conversations 
with attorneys and conference calls, 
basically talking about what can we do to 
reverse this process. 

Q: I'm not going to ask you what they said.... 

A: You're not going to ask me, but I'm going to 
tell you what the attorneys told me. They - 
the attorneys I spoke with - and I spoke 
with five different attorneys at different 
times about what had gone on here. All five 
of those attorneys agreed that this was an 
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illegal action and that we did have cause to 
file a lawsuit. Unfortunately, I was told 
that all of those lawsuits have to be funded 
by the people who file the suits, and they 
are very expensive.... 

Q: Okay. So basically you told - you sent the 
email to [Mr. Smith] saying, "I'm going to - 
if these actions are not immediately 
remedied, I'm going to contact the federal 
government and the state," and that was 
the extent of what you - talking to 
attorneys, talking to Zaborney; that's the 
extent of what you did? 

A: Yeah, I planned to bring these violations to 
the attention of the U.S. Department of 
Labor and the Michigan Department of 
Licensing and Regulatory Affairs. 

Q: So you made - you had the threat, you 
talked to attorneys, you talked to 
Zaborney, and basically that's what - 
everything you did? 

A: That's correct. 

Q: Okay. 

A: So far. 

Id. As noted, Plaintiff emailed Mr. Smith on May 2, 
2011. About six months passed. 

 On October 30, 2011, Defendants terminated 
Plaintiffs employment. Pl. Dep. 231. This litigation 
ensued. 
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 In January 2012, Plaintiff filed a two-count 
complaint against Defendants in the Alpena County 
Circuit Court. Count one asserts a claim under 
Michigan's Whistleblowers' Protection Act, Mich. 
Comp. Laws § 15.361 et seq. Count two asserts a 
claim for breach of an implied employment contract 
under Toussaint v. Blue Cross & Blue Shield of 
Michigan, 292 N.W.2d 880 (1980). 

 Defendants removed the case to this Court based 
on ERISA preemption of the state whistleblower 
claim. They now move for summary judgment. 

II 

 A motion for summary judgment should be 
granted if the "movant shows that there is no 
genuine dispute as to any material fact and that the 
movant is entitled to judgment as a matter of law." 
Fed. R. Civ. P. 56(a). The moving party has the 
initial burden of identifying where to look in the 
record for evidence "which it believes demonstrate 
the absence of a genuine issue of material fact." 
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). 
The burden then shifts to the opposing party who 
must "set out specific facts showing a genuine issue 
for trial." Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 250 (1986) (citation omitted). The court must 
view the evidence and draw all reasonable inferences 
in favor of the non-movant and determine "whether 
the evidence presents a sufficient disagreement to 
require submission to a jury or whether it is so one-
sided that one party must prevail as a matter of 
law." Id. at 251-52. 
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III 

 Count one of the complaint asserts a claim under 
Michigan's Whistleblowers' Protection Act. It alleges 
"Defendant[s] violated the Whistleblowers' 
Protection Act when they discriminated against 
Plaintiff regarding the terms, benefits, conditions 
and privileges of his employment because he was 
about to report a violation or suspected violation of 
state or federal law." Compl. ¶ 13. 

 Plaintiffs state whistleblower claim, however, is 
preempted by ERISA. 29 U.S.C. § 1144. 29 U.S.C. § 
1144. And as detailed below, even if construed as an 
ERISA whistleblower claim, Defendants are entitled 
to judgment as a matter of law because Plaintiff 
neither gave information nor testified "in any 
inquiry or proceeding." 29 U.S.C. § 1140. 

A 

 Two specific sections of ERISA are at issue in this 
case. The first is § 510 of ERISA, codified at 29 
U.S.C. § 1140. It prohibits retaliating against a 
person who "has given information or has testified or 
is about to testify in any inquiry or proceeding 
relating to [ERISA]." § 1140. 

 The second is § 514 of ERISA, codified at 29 
U.S.C. § l144(a). It preempts all state laws that 
"relate to" employee benefit plans.6 Specifically, § 
514 provides that ERISA "shall supersede any and 

                                           
6 This preemption is subject to some exceptions not relevant to 
this case. See, e.g., 29 U.S.C. § 1144(b)(2)(a) (excluding from 
preemption "any law of any State which regulates insurance, 
banking, or securities"). 
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all State laws insofar as they may now or hereafter 
relate to any employee benefit plan."§ l144(a). 

 The scope of § 514, the Supreme Court observes, 
"is conspicuous for its breadth." FMC Corp. v. 
Holliday, 498 U.S. 52, 58 (1990); see also Egelhoff v. 
Egelhoff, 532 U.S. 141, 146 (2001) ("We have 
observed repeatedly that this broadly worded 
provision is clearly expansive." (quotation marks 
omitted)). "Its deliberately expansive language," the 
Court emphasizes, "was designed to establish 
pension plan regulation as exclusively a federal 
concern." Ingersoll-Rand Co. v. McClendon, 498 U.S. 
133, 138 (1990) (quotation marks omitted) (quoting 
Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 46 
(1987)). The Sixth Circuit likewise instructs that 
ERISA preemption spans the entire field - it was 
enacted "to completely preempt the area of employee 
benefit plans and to make regulation of benefit plans 
solely a federal concern." Cromwell v. Equicor-
Equitable HCA Corp., 944 F.2d 1272, 1276 (6th Cir. 
1991) (citing Pilot Life, 481 U.S. at 44-47). 

 Under§ 514, "A law 'relates to' an employee 
benefit plan ... if it has a connection with or 
reference to such a plan." Shaw v. Delta Air Lines, 
Inc., 463 U.S. 85, 97 (1983). "Under this broad 
common-sense meaning," the Supreme Court 
explains, "a state law may 'relate to' a benefit plan, 
and thereby be pre-empted, even if the law is not 
specifically designed to affect such plans, or the 
effect is only indirect." Ingersoll-Rand, 498 U.S. at 
139 (quotation marks omitted) (quoting Pilot Life, 
481 U.S. at 47). 

 In Ingersoll-Rand, for example, a former 
employee brought a wrongful discharge suit under 
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Texas law alleging that his employer wrongfully 
terminated plaintiff because of the employer's desire 
to avoid paying benefits to the employee's pension 
fund. 498 U.S. at 140. Before the Supreme Court, the 
employee argued that ERISA preemption did not 
apply since "the pension plan is irrelevant to the 
Texas cause of action because all that is at issue is 
the employer's improper motive to avoid its· pension 
obligations." Id. Finding that ERISA preempted the 
employee's cause of action, the Court wrote that 
"there simply is no cause of action ifthere is no plan." 
Id. (emphasis in original). 

 Similarly, the Sixth Circuit held ERISA 
preempted a wrongful discharge claim under 
Michigan law in Authier v. Ginsberg, 757 F.2d 796 
(6th Cir. 1985). Id. at 798- 99. The employee alleged 
that the termination of his employment violated 
Michigan public policy because he was discharged 
for fulfilling his duties under ERISA. Id. The Sixth 
Circuit found that the Michigan state law cause of 
action was preempted, explaining:  

[E]ven though the Michigan cause of action 
regulates ostensibly employment relationships 
and not pension plans, preemption is not 
precluded in this specific application. The 
Supreme Court has noted explicitly that the 
crucial inquiry is not the purpose of the 
action; rather, its relation to an ERISA 
pension plan is determinative. Thus, we 
conclude that since ERISA created a 
substantive element of the Michigan action 
and since the action turns upon a fiduciary's 
duties under ERISA, Authier's cause of action 
is related to ERISA within the meaning of 
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Section 1144(a) and, accordingly, is expressly 
preempted. 

Id. at 800 (internal citations omitted) (citing See 
Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504, 
524 ( 1983)). 

 Likewise, the district court concluded that ERISA 
preempted a Michigan Whistleblowers' Protection 
Act claim in DeFelice v. Heritage Animal Hospital, 
Inc., CIV. 08-14734, 2010 WL 3906147 (E.D. Mich. 
Sept. 29, 2010) (Hood, J.). The employee alleged that 
her discharge violated the state whistleblowers' act 
because she was terminated for reporting a 
suspected ERISA violation internally and to the local 
sheriff’s department. The court concluded that the 
state law cause of action was preempted, noting: 
"Any state-law cause of action that duplicates, 
supplements, or supplants the ERISA civil 
enforcement remedy conflicts with the clear 
congressional intent to make the ERISA remedy 
exclusive and is therefore pre-empted." Id. at 5 
(quoting Aetna Health, Inc. v. Davila, 542 U.S. 200, 
209 (2004)). 

 In this case, Plaintiffs state whistleblower claim 
rests on one email that he wrote to Mr. Smith on 
May 2, 2011. See Pl Dep. 99-102 (quoted above); 
Defs.' Mot. Ex. 12 (attaching email). In full, the 
email provides: 

I believe that your actions on Friday in 
refusing to seat Bob Fitch and Jim Skiba as 
directors of the company and removing Rob 
Karsten and me as Trustees of the ESOP are 
violations of ERISA and the Michigan 
Corporations Business Act and other state 
and federal laws. I plan to bring these 
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violations to the U.S. Department of Labor 
and Michigan Department of Licensing and 
Regulatory affairs unless they are 
immediately remedied.  

Defs.' Mot. Ex. 12. These allegations "relate to" the 
ESOP, an ERISA plan.7 The email itself recognizes 
as much when it asserts that Defendants' actions 
"are violations of ERISA." Id. 

 Not only does the email itself expressly 
acknowledge its connection to an ERISA plan, it 
depends on it - the accusations have no basis without 
the Plan. The first allegation is that Mr. Smith erred 
in not counting votes submitted by employees to the 
ESOP trustee on the "trustee direction form." This 
allegation more than relates to the ESOP - there 
simply is no allegation if there is no plan. Similarly, 
Plaintiffs second assertion, that Mr. Smith erred 
removing Mr. Karsten and Plaintiff as trustees of 
the ESOP, requires reference to the ESOP. Plaintiffs 
Michigan Whistleblowers' Protection Act claim is 
preempted by ERISA. 

 Arguing against this conclusion, Plaintiff writes: 
"Plaintiffs claim in Count I of his complaint under 
the Michigan Whistleblowers' Protection Act 
includes Plaintiffs assertion that there were 
violations of the Michigan Business Corporation Act 
as well. Even if Plaintiffs claim under the Michigan 
Whistleblowers' Protection Act is preempted by 
ERISA, it would not preempt Plaintiff's claim that 
there were also violations of the Michigan Business 
Corporation Act and therefore summary judgment as 

                                           
7 See generally Kuper v. Iovenko, 66 F.3d 1447, 1457 (6th Cir. 
1995) (quoted above). 
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to Count I at this time would be inappropriate." Pl.'s 
Resp. 7- 8. Plaintiff offers no citation to legal 
authority for his argument. And an independent 
review reveals none. 

 Rather, as the above authorities illustrate, a 
state-law cause of action that "relates to" an ERISA 
plan is preempted. Plaintiffs claimed violations of 
the Michigan Business Corporation Act do more 
than "relate to" an ERISA plan. The violations 
specifically refer to the ESOP, an ERISA plan. 
Plaintiffs Michigan Whistleblowers' Protection Act 
claim is preempted by ERISA. 

B 

 Section 510 of ERISA, as noted, prohibits 
retaliation against an employee "because he has 
given information or has testified or is about to 
testify in any inquiry or proceeding relating to this 
[Act]." 29 U.S.C. § 1140. 

 In sending the email to Mr. Smith, Plaintiff has 
undoubtedly "given information." The issue is 
whether Plaintiff did so in an "inquiry or 
proceeding." That is, does Plaintiffs unsolicited 
internal complaint qualify for protection under § 
510? 

 Presently, the federal courts of appeal are split on 
whether § 510 protects such complaints. Compare 
Edwards v. A.H. Cornell & Son, Inc., 610 F.3d 217, 
222- 24 (3d Cir. 2010) (holding that § 510 does not 
apply to unsolicited complaints); Nicolaou v. Horizon 
Media, Inc., 402 F.3d 325, 330 (2d Cir. 2005) (per 
curiam) (same); King v. Marriott Int'l, Inc., 337 F.3d 
421, 427- 28 (4th Cir. 2003) (same); with George v. 
Junior Achievement of Cent. Ind., Inc., 694 F.3d 812, 
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815 (7th Cir. Sept. 4, 2012) (Easterbrook, J.) (holding 
that§ 510 applies to unsolicited informal 
complaints); Anderson v. Elec. Data Sys. Corp., 11 
F.3d 1311, 1313, 1315 (5th Cir. 1994) (same); 
Hashimoto v. Bank of Haw., 999 F.2d 408, 411 (9th 
Cir. 1993) (same).8 The Sixth Circuit has yet to 
address the issue. 

1 

 To begin with the text of the statute, § 510 
prohibits retaliating against a person because he 
gave information "in any inquiry or proceeding 
relating to [ERISA]." 29 U.S.C. § 1140. 

 Webster's defines "proceedings" as "the course of 
procedure in a judicial action or in a suit in 
litigation." Webster's Third New International 
Dictionary 1807 (unabridged ed. 2002). Similarly, 
Black's defines "proceeding" as "[t]he regular and 
orderly progression of a lawsuit," "[a]ny procedural 
means for seeking redress from a tribunal or 
agency," or "[t]he business conducted by a court or 

                                           
8 The circuit split has, predictably enough, received a fair 
amount of attention in the academic literature. See, e.g., Adam 
B. Gartner, Note, Protecting the ERiSA Whistleblower: The 
Reach of Section 510 of ERISA, 80 Fordham L. Rev. 235, 255-66 
(2011) (discussing circuit split); Malena Kinsman, Comment, 
Can You Hear Me? Will the Diminishing Scope of ERISA's Anti-
Retaliation Provision Drown the Cries of Whistleblowers?, 115 
Penn St. L. Rev. 685, 688-97 (2011) (same); Adam Reinke, 
Comment, Reversing the Perversion: Interpreting ERISA to 
Protect Employees Who Report Violations of Federal Law to 
Their Managers, 61 Emory L.J. 1287, 1294-1309 (2012) (same); 
Michael C. Ross, Comment, Blow the Whistle at Your Own 
Risk: ERISA 's Retaliation Provision and the Dilemma of the 
"Unsolicited Internal Complaint", 56 St. Louis U. LJ. 331, 338-
46 (2011) (same). 
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other official body." Black's Law Dictionary 1241 
(8th ed. 2004).  

 In this case, Plaintiff had not initiated litigation 
at the time of his email. No judicial proceeding was 
pending. His information was not given in a 
"proceeding." Nor was it given in an "inquiry." 

 Webster's defines "inquiry" as "the act or an 
instance of seeking truth, information, or knowledge 
about something," or "the act or an instance of 
asking for information." Webster's Third New 
International Dictionary 1167 (unabridged ed. 2002}. 
Black's likewise defines "inquiry" as "[a] request for 
information." Black's Law Dictionary 808 (8th ed. 
2004). 

 The ordinary meaning of an "inquiry" is thus 
asking for information - not offering it. By its plain 
terms, § 510 does not apply to unsolicited 
information given by an employee. While the section 
does not require a dialog,9 it does not cover an 
isolated accusation unconnected to any request for 
information. 

 Reinforcing this conclusion are the statutory 
protections provided to whistleblowers elsewhere in 
the United States Code. Section 704 of Title VII, for 
example, protects employees who have "opposed any 
practice made an unlawful employment practice by 
[Title VII.]" 42 U.S.C. § 2000e-3(a); see generally 
Burlington N & Santa Fe Ry. Co. v. White, 548 U.S. 

                                           
9 It is possible, for example, that the employee himself could 
ask for information but receive no response, aside from an 
adverse employment action. Cf. George v. Junior Achievement 
of Cent. Ind., Inc., 694 F.3d 812, 816-17 (7th Cir. 2012). 
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53, 68 (2006) (discussing Title VII retaliation 
claims). 

 Plaintiffs unsolicited complaint is not protected 
under the plain language of § 510 of ERISA. 

2 

 As noted, the federal courts of appeals have not 
all reached this conclusion. On casual inspection, in 
fact, they appear evenly split on whether § 510 
protects unsolicited internal complaints. On closer 
examination, however, only one circuit - the Ninth - 
has expressly adopted a rule that would support 
Plaintiffs claim in this case. 

a 

 The Ninth Circuit was the first federal appellate 
court to address whether § 510 protects unsolicited 
complaints. Hashimoto v. Bank of Haw., 999 F.2d 
408, 411 (9th Cir. 1993). The case began when a 
bank employee complained to her supervisors about 
ERISA violations by the bank. Id. at 409. When the 
employee was terminated, she brought a wrongful 
discharge claim under a state whistleblower statute. 
Id. at 410. The district court held that the claim was 
preempted by ERISA and granted summary 
judgment to the bank. Id. The employee appealed. 

 The Ninth Circuit agreed with the district court 
that the state whistleblower claim was preempted by 
ERIS A, but "recharacterized" the claim as an ERIS 
A claim brought under § 510. Id. at 411- 12. 
Adopting a purposive interpretation of§ 510, the 
court first observed: 'This statute is clearly meant to 
protect whistle blowers." Id. at 41 l. And, although 
the text of § 510 protects only the giving of 
information "in any inquiry or proceeding," the court 
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reasoned that "[t]he normal first step in giving 
information or testifying in any way that might 
tempt an employer to discharge one would be to 
present the problem first to the responsible 
managers of the ERISA plan." Id. Thus, the court 
concluded, notwithstanding the express terms of the 
statute, its protections should extend to informal, 
unsolicited complaints. Id. Otherwise, the court 
cautioned, "the process of giving information or 
testifying [would be] interrupted at its start: the 
anticipatory discharge discourages the whistle 
blower before the whistle is even blown." Id. 

b 

 One year later, the Fifth Circuit took up the 
question. Anderson v. Elec. Data Sys. Corp., 11 F.3d 
1311, 1315 (5th Cir. 1994}. Like the plaintiff in 
Hashimoto, the plaintiff in Anderson brought a state 
law wrongful discharge claim. Specifically, the 
plaintiff, an ERISA plan fiduciary, asserted that his 
employment was terminated for reporting another 
employee's ERISA violations and refusing to commit 
ERISA violations himself. Id. at 1312. The district 
court concluded that the employee's claim was 
preempted by ERISA and granted the employer 
summary judgment. Id. at 1313. The employee 
appealed. Id. 

 The Fifth Circuit affirmed. In an opinion 
described by one court of appeals as giving the issue 
mere "cursory treatment,"10 the court concluded that 

                                           
10 Edwards v. A.H. Cornell & Son. Inc., 610 F.3d 217, 223 (3d 
Cir. 2010); see also Reinke, supra, at 1295 (critiquing the 
opinion as "quite superficial and almost entirely without 
reasoning or explanation"). 
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§ 510 extends to informal, unsolicited complaints, 
writing: 

[The plaintiffs] claim falls squarely within the 
ambit of ERISA § 510. Section 510 addresses 
discharges for exercising ERISA rights or for 
the purpose of interfering with the attainment 
of ERISA rights, as well as discharges for 
providing information or testimony relating to 
ERISA. 

Id. at 1314 (citation and quotation marks omitted) 
(quoting Ingersoll-Rand Co. v. McClendon, 498 U.S. 
133, 142 (1990)). 

 The court's decision is explainable based on the 
dual nature of the plaintiffs claims.11 But the court's 
lack of elaboration on how "providing information or 
testimony relating to ERISA" outside an "inquiry or 
proceeding" nevertheless "falls squarely within the 
ambit of ERISA § 510" is less so. 

c 

 Nearly a decade passed without the federal 
appellate courts addressing whether § 510 protects 
unsolicited complaints. 

 In 2003, the Fourth Circuit became the third 
appellate court to take up the question - and the first 
to expressly hold that § 510 does not protect 
unsolicited complaints. King v. Marriott Int’l Inc., 
337 F.3d 421, 427 (4th Cir. 2003). The case began 
when an employee repeatedly complained about the 
company's vice president transferring millions of 

                                           
11 The employee alleged that he was terminated not only for 
reporting another employee's ERISA violations, but also for 
refusing to commit ERISA violations himself. 
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dollars from the medical plan to the corporate 
reserve account. Id. at 423. After the employee was 
discharged, she brought a state law claim and an 
ERISA anti-retaliation claim. Id. The district court 
granted the employer summary judgment. Id.  

 The Fourth Circuit affirmed. Unlike the Fifth 
and Ninth Circuits, however, the court concentrated 
its attention on the text of the statute, beginning:  

The most immediate question is the proper 
scope of the phrase "inquiry or proceeding." In 
interpreting a very similar provision of the 
Fair Labor Standards Act, 29 U.S.C. § 201 et 
seq., we concluded that the term "proceeding" 
referred only to administrative or legal 
proceedings, and not to the making of an 
intra-company complaint. . . . In particular, 
we explained, "testify" and "institute" both 
connote a formality that does not attend an 
employee's oral complaint to his supervisor .... 

In the instant case, as well, the use of the 
phrase "testified or is about to testify" does 
suggest that the phrase "inquiries or 
proceedings" referenced in section 510 is 
limited to the legal or administrative, or at 
least to something more formal than written 
or oral complaints made to a supervisor. The 
phrase "given information" does no more than 
insure that even the provision of non-
testimonial information (such as 
incriminating documents) in an inquiry or 
proceeding would be covered. 

Id. (citations, quotation marks, and internal 
alterations omitted) (quoting Ball v. Memphis Bar-B-
Q Co., 228 F.3d 360, 364 (4th Cir. 2000)). Expressly 
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rejecting the interpretations of the Fifth and Ninth 
Circuits, the court continued: 

In reaching its contrary decision, the Fifth 
Circuit merely recited section 510 without 
even addressing the facial inapplicability of 
section 510 to intra-office complaints. . . . 
[T]he Ninth Circuit at least recognized the 
evident inapplicability of the statute's 
language to intra-office complaints, but 
concluded that ERISA provides a remedy 
since the "statute was clearly meant to protect 
whistle blowers" and could be "fairly 
construed to protect a person in plaintiffs 
position if, in fact, she was fired because she 
was protesting a violation of law in connection 
with an ERISA plan." We simply do not agree 
that the language of section 510 can be "fairly 
construed" to extend to such a circumstance. 
Nor do we think that we would be free to 
reject the most compelling interpretation of 
the statutory language for a "fair" 
interpretation, even if we preferred as a 
matter of policy the result yielded by the 
broader interpretation. 

King, 337 F.3d at 428 (citations and brackets 
omitted) (citing Anderson, 11 F.3d at 1315, and 
quoting Hashimoto, 999 F.2d at 411). 

d 

Two years later, the Second Circuit took up the 
question; it too concluded that § 510 does not apply 
to unsolicited complaints by employees. Nicolaou v. 
Horizon Media, Inc., 402 F.3d 325, 330 (2d Cir. 2005) 
(per curiam). The case began when an employee 
discovered that her employer was underfunding the 
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company's 40l(k) plan. Id. at 326. The employee 
brought her concern to the company's chief financial 
officer, "who advised her to let the matter drop." Id. 
The employee then brought the matter to company's 
controller, "who declined to address it." Id. Unwilling 
to let the matter drop, the employee next took her 
concern to an attorney for the company. Id. The 
attorney "expressed enormous concern" about the 
matter. Id. After undertaking an internal 
investigation, the company's attorney told the 
employee that "he had confirmed her findings." Id. 
The attorney then suggested that the two bring the 
matter to the company's president. Id. at 329. When 
they did, he appeared "not at all pleased that this 
issue was being brought to his attention." Id. at 326. 
The employee was demoted "[w]ithin days" of the 
meeting with the president, and her employment 
was terminated about a year later. Id. at 326-27. 

 The employee then brought suit alleging that the 
employer violated § 510. Id. at 327. Granting the 
employer's motion to dismiss, the district court 
explained: "the inquiry contemplated by § 510 can 
only be a formal, external inquiry." Nicolaou v. 
Horizon Media, Inc., No. 01 Civ. 0785(BSJ), 2003 
WL 22852680, at *2 (S.D.NY. Oct. 15, 2003), rev'd 
402 F.3d 325 (2d Cir. 2005). The employee appealed 
to the Second Circuit. Weighing in on the question, 
the U.S. Secretary of Labor filed an amicus curiae 
brief asserting that a formal inquiry is not required 
under the statute. Nicolaou, 402 F.3d at 328- 29 
(discussing Secretary's assertions). 

 The Second Circuit agreed. The court began its 
analysis with the text of the statute - specifically, the 
ordinary meanings of "inquiry" and "proceeding." Id. 
at 329. "We presume that Congress intends that its 
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statutory text be read in accordance with its plain 
meaning," the court noted, continuing: 

While "proceeding" refers to the progression of 
a lawsuit or other business before a court, 
agency, or other official body, "inquiry" refers 
broadly to any request for information. The 
informal gathering of information thus falls 
within the plain meaning of "inquiry," and we 
need go no further to conclude that it is 
protected by Section 510. 

Id. (quotation marks and citations omitted) (citing 
Black's Law Dictiona1y 808, 1241 (8th ed. 2004); 
Webster's Third New International Dictionary 1167, 
1807 ( 1993 )). Applying these definitions to the facts 
of the case, the court found that the employee had 
alleged sufficient facts to suggest that she had given 
information in an "inquiry": 

The alleged event that appears to have 
triggered Nicolaou's termination was the 
November 1999 meeting at which Nicolaou 
and Silverman informed Horizon's President, 
Koenigsberg, of their belief that the company's 
401(k) plan had for years been      
underfunded .... 

The meeting with Koenigsberg had its genesis 
in Nicolaou's prior meeting with Silverman, at 
which she expressed her belief that the Plan 
was being underfunded. The amended 
complaint alleges that after this first meeting, 
Silverman conducted his own investigation of 
the Plan and reached the same conclusion as 
had Nicolaou .... 
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Certainly, if Nicolaou can demonstrate that 
she was contacted to meet with Koenigsberg 
in order to give information about the alleged 
underfunding of the Plan, her actions would 
fall within the protection of Section 510. Thus, 
the district court erred in concluding that, as a 
matter of law, Nicolaou's allegations could not 
survive a motion to dismiss because they do 
not establish the existence of "a formal, 
external inquiry." The meeting with 
Koenigsberg was something less than a formal 
proceeding, but we believe it was sufficient to 
constitute an "inquiry" within the meaning of 
Section 510. 

Nicolaou, 402 F.3d at 329- 30 (citation omitted) 
(quoting Nicolaou, 2003 WL 22852680, at *2). 

 Thus, the Second Circuit thus disagreed with the 
Fourth Circuit that a "formal" inquiry is required 
under § 510. The court agreed, however, that § 510 
does require an inquiry - that is, that information 
not merely given, but also asked for. Unsolicited 
information volunteered by an employee, the court 
thus implicitly suggested, would be insufficient to 
state a claim under § 510. 

e 

 The Third Circuit was the next federal appellate 
court to take up the issue - and the third consecutive 
appellate court to conclude that § 510 does not 
protect unsolicited complaints by employees. 
Edwards v. A.H. Cornell & Son, Inc., 610 F.3d 217, 
223 (3d Cir. 2010), cert. denied, 131 S. Ct. 1604 
(2011). 
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The case began when an employee reported 
suspected ERISA violations to company 
management. Id. at 219. The company responded, 
the employee alleged, by terminating her 
employment. Id. She brought suit asserting an anti-
retaliation claim under § 510 and common law 
wrongful discharge. Id. The employer, asserting that 
the employee had not engaged in a protected activity 
under § 510, moved to dismiss. Id. The district court 
granted the motion. Id. The employee appealed. Id. 
Again, the Secretary of Labor filed an amicus brief 
supporting the employee's position. Id. "Broadly but 
naturally construed," the Secretary wrote, "'any 
inquiry or proceeding' encompasses plan 
participants' complaints to management or plan 
officials about wrongdoing, and the process by which 
that information is considered, however informal." 
Id. at 222-23 (brackets and internal alterations 
omitted) (quoting Secretary Br. 16). 

 The Third Circuit disagreed with the Secretary 
and affirmed the judgment of the district court. 
Beginning with the text of § 510, the court wrote: 

An "inquiry" is generally defined as "(a] 
request for information." Here, Edwards does 
not allege that anyone approached her 
requesting information regarding a potential 
ERISA violation. Rather, she made her 
complaint voluntarily, of her own accord. 
Under these circumstances, the information 
that Edwards relayed to management was not 
part of an inquiry under the term's plain 
meaning .... 

Neither is Edwards's conduct encompassed by 
the term "proceeding." A "proceeding" is 
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commonly defined as "[t]he regular and 
orderly progression of a lawsuit" or the 
"procedural means for seeking redress from a 
tribunal or agency." Here, there is no 
suggestion that any such formal action has 
occurred. 

Edwards, 610 F.3d at 223 (citations omitted) 
(quoting Black's Law Dictionary 864, 1324 (9th ed. 
2009). Turning to address the other court of appeals 
decisions on point, the court continued: 

In so holding, we follow the Fourth Circuit's 
opinion in King. As the King court noted, even 
beyond the plain meaning of "inquiry" and 
"proceeding," the phrase "testified or is about 
to testify" implies that the phrase "inquiry or 
proceeding" is limited to more formal actions. 
Not all anti-retaliation statutes are so limited. 
In drafting § 1140, Congress could have used 
broad language similar to that present in the 
anti-retaliation provision in Section 704(a) of 
Title VII, which extends broad protection to 
employees that have "opposed any practice 
made an unlawful employment practice by 
[Title VII.]" Congress declined to do so, and, 
like the court in King, we find this choice to be 
persuasive. Finally, we agree with the Fourth 
Circuit that the Ninth and Fifth Circuit 
opinions in Hashimoto and Anderson, 
respectively, are not compelling. Neither court 
examined the statutory language of Section 
510 in detail: the Fifth Circuit gave the issue 
cursory treatment, and the Ninth Circuit 
appeared to focus its analysis on the adoption 
of a "fair" interpretation.... 
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If Section 510 were ambiguous, we would 
construe the provision in favor of plan 
participants. However, as discussed above, we 
find the provision's plain meaning to be clear. 

Edwards, 610 F.3d at 223, 224 (citations omitted) 
(quoting 42 U.S.C. § 2000e-3(a), King, 337 F.3d at 
427, and citing Anderson, 11 F.3d at 1314, 
Hashimoto, 999 F.2d at 411.). 

 Finally, the court rejected the purposive approach 
of the Ninth Circuit, explaining: "Although ERISA 
should be liberally construed in favor of protecting 
the participants in employee benefit plans, this does 
not entitle us to ignore clear statutory language." Id. 
(citation and quotation marks omitted) (quoting JUE 
AFL-CIO Pension Fund v. Barker & Williamson, 
Inc., 788 F.2d 118, 127 (3d Cir. 1986)). 

f 

 Finally, little more than a month ago, the 
Seventh Circuit became the most recent federal 
appellate court to take up the question. George v. 
Junior Achievement of Cent. Ind., Inc., 694 F.3d 812 
(7th Cir. 2012). The case began when an employee 
"discovered that money withheld from his pay was 
not being deposited into his retirement account and 
health savings account." Id. at 813. He complained to 
the company's accountants, executives, and board, as 
well as the U.S. Department of Labor. The company 
asked questions of the employee and later issued 
checks for the money withheld, plus interest. Several 
months later, the company discharged the employee. 
The employee brought suit, alleging that he was 
discharged because of his complaints in violation of § 
510. Granting the company's motion for summary 
judgment, the district court "thought the holdings of 
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Anderson and Hashimoto to be atextual and followed 
Edwards: § 510's language does not protect 
employees who make 'unsolicited complaints that 
are not made in the context of an inquiry or a formal 
proceeding.' " Id. at 814 (quoting George, l:10-CV-
0220-JMS-MJD, 2011 WL 4537006, *7 (S.D. Ind. 
Sept. 28, 2011)). 

 The Seventh Circuit reversed. Writing for the 
panel, Judge Frank Easterbrook concluded that "an 
employee's grievance is within § 510's scope whether 
or not the employer solicited information." George, 
694 F.3d at 817. Elaborating, Judge Easterbrook 
explained: 

The district court was right to rely on the text. 
This text's interpretation, however, is not 
straightforward. The provision is a mess of 
unpunctuated conjunctions and prepos1ttons. 
Although the district court concluded that the 
language is unambiguous, it is anything but. 
When dealing with ambiguous anti-retaliation 
provisions, we are supposed to resolve the 
ambiguity in favor of protecting employees. 

Id. at 814 (citations omitted) (citing Kasten v. Saint- 
Gobain Performance Plastics Corp., 131 S.Ct. 1325, 
1331 (2011 )). 

 Making a subtle but significant observation, 
Judge Easterbrook noted: "The statute does not 
specify who asks the question or, more generally, 
initiates the inquiry. There is no linguistic reason 
why 'inquiry' cannot refer to the employee's 
questions as well as the employer's." George, 694 
F.3d at 815. Accordingly, Judge Easterbrook rejected 
the employer's argument that "inquiry" "must apply 
to questions asked of the employee but not questions 
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asked by an employee," concluding: "Because § 510 
refers to inquiries without specifying who is doing 
the inquiring, it logically covers employees' 
inquiries." Id. 

 The opinion's observation that an "inquiry" can 
be initiated by either the employee or the employer 
is the only reasonable interpretation of § 510 that 
does not require reading limitations into the statute. 
That is, as drafted, the section prohibits retaliation 
against an employee who "has given information ... 
in any inquiry or proceeding." 29 U.S.C. § 1140. An 
interpretation contrary to Judge Easterbrook's 
would require adding "initiated by an employer" to 
the text of § 510 - that the section prohibits 
retaliation against an employee who "has given 
information ... in any inquiry or proceeding [initiated 
by an employer]." This is not the statute that 
Congress promulgated. 

 Although the result reached in the George opinion 
is sound, language in the opinion is also susceptible 
to misinterpretation. That is, in George the employee 
asked questions of his employer; his employer 
responded by asking questions in return. The 
employer's questions fit comfortably within the 
ordinary definition of "inquiry" - "[a] request for 
information." Webster's Third New International 
Dictionary 1167 (unabridged ed. 2002); see also 
Black's Law Dictionary 808 (8th ed. 2004). The case 
was correctly decided by the Seventh Circuit. As 
noted, however, the opinion goes on to provide that 
"an employee's grievance is within § 510's scope 
whether or not the employer solicited information." 
Such a categorical assertion is incomplete. A fuller 
explanation is that "an employee's grievance is 
within § 510's scope whether or not the employer 
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solicited information," provided that the employee 
himself solicited information. Without the asking for 
information, there is no "inquiry." 

 In this case, unlike in George, Plaintiff did not 
ask for any information. To reiterate, in full 
Plaintiffs email provided: 

I believe that your actions on Friday in 
refusing to seat Bob Fitch and Jim Skiba as 
directors of the company and removing Rob 
Karsten and me as Trustees of the ESOP are 
violations of ERISA and the Michigan 
Corporations Business Act and other state 
and federal laws. I plan to bring these 
violations to the U.S. Department of Labor 
and Michigan Department of Licensing and 
Regulatory affairs unless they are 
immediately remedied. 

Defs.' Mot. Ex. 12. Because this email neither refers 
to questions asked of Plaintiff nor to questions asked 
by Plaintiff, Defendant is entitled to summary 
judgment on Plaintiffs whistleblower claim. 

B 

 Having dismissed the only federal claim in this 
case, the Court declines to exercise supplemental 
jurisdiction over Plaintiffs sole remaining state law 
claim of breach of implied contract. The United 
States Code provides, "The district courts may 
decline to exercise supplemental jurisdiction over a 
claim ... if ... the district court has dismissed all 
claims over which it has original jurisdiction." 
Indeed, "a federal court that has dismissed a 
plaintiff's federal-law claims should not ordinarily 
reach the plaintiff's state-law claims." 28 U.S.C. § 
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1367(a); see Moon v. Harrison Piping Supply, 465 
F.3d 719 (6th Cir. 2006} (citation omitted); see also 
United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 
726 (1966) ("Certainly, if the federal claims are 
dismissed before trial ... the state claims should be 
dismissed as well."); Peny v. Se. Boll Weevil 
Eradication Found., 154 F. App'x 467, 478 (6th Cir. 
2005) {noting that dismissal is the "clear rule of this 
circuit"). As the Court has emphasized, "Needless 
decisions of state law should be avoided both as a 
matter of comity and to promote justice between the 
parties, by procuring for them a surer-footed reading 
of applicable law." Gibbs, 383 U.S. at 726. 

IV 

 Accordingly, it is ORDERED that Defendants' 
motion for summary judgment (ECF No. 9) is 
GRANTED IN PART. Plaintiffs whistleblower 
claim is dismissed. Supplemental jurisdiction over 
Plaintiffs wrongful discharge claim is declined. 

s/Thomas L. Ludington 
THOMAS L. LUDINGTON 
United States District Judge 

Dated: October 30, 2012 

 
PROOF OF SERVICE 

The undersigned certifies that a copy of the 
foregoing order was served upon each attorney or 
party of record herein by electronic: means or first 
class U.S. mail on October 30, 2012. 

s/Tracv A. Jacobs 
TRACY A. JACOBS 
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