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QUESTION PRESENTED 

Whether Miller v. Alabama, 567 U.S.      , 132 
S. Ct. 2455 (2012) — which held that a State may not 
sentence a juvenile homicide offender to life imprisonment 
without parole without fi rst providing a process for the 
sentencer to consider the offender’s youth and attendant 
characteristics — announced a new substantive rule which 
applies retroactively to a conviction that was fi nal before 
Miller was decided.*

*  This question also has been presented in the petition for 
a writ of certiorari pending in Nebraska v. Mantich, No. 13-1348 
(seeking review of State v. Mantich, 842 N.W.2d 716 (Neb. 2014))
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PARTIES TO THE PROCEEDING

Petitioner is the State of Illinois. Respondent is 
Addolfo Davis, currently serving a natural life sentence 
in the Illinois Department of Corrections for the October 
9, 1990, fi rst degree murders of Bryant Johnson and Keith 
Whitfi eld. There are no other parties to this proceeding.

OPINIONS BELOW

The opinion of the Supreme Court of Illinois (App. 
1a-27a) is reported at 6 N.E.3d 709 (Ill. 2014). The decision 
of the Appellate Court of Illinois, First District (App. 
28a-42a) is unreported. The order of the Circuit Court of 
Cook County, Illinois (App. 43a-63a) denying respondent’s 
motion for leave to fi le a successive postc onviction petition 
is unreported. 

STATEMENT OF JURISDICTION

The Supreme Court of Illinois entered judgment on 
March 20, 2014. On April 30, 2014, the court entered an 
order staying its mandate pending the fi ling and disposition 
of a petition for writ of certiorari. An application for an 
extension of time to fi le a petition for writ of certiorari until 
August 17, 2014, was granted by Justice Kagan on June 
12, 2014. The jurisdiction of this Court is invoked under 
28 U.S.C. § 1257(a). 

CONSTITUTIONAL PROVISIONS INVOLVED

 U.S. Const. Amend. VIII

Excessive bail shall not be required, nor excessive 
fi nes imposed, nor cruel and unusual punishments infl icted.
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U.S. Const. Amend. XIV

No State shall . . . deprive any person of life, liberty, 
or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the 
laws.

STATEMENT OF THE CASE

1. Around midnight on October 9, 1990, fourteen-
year-old respondent and two accomplices burst into 
an apartment on the South Side of Chicago and began 
shooting, killing two people and injuring two others. (App. 
2a, 46a-48a) The juvenile court held a discretionary transfer 
hearing, after which it determined that respondent should 
be prosecuted in criminal court. (App. 2a)

2. Following a jury trial — at which the evidence 
included respondent’s admission that he and his accomplices 
went to the apartment armed with guns and with the intent 
to kill the occupants and to steal their money and drugs, 
as well as testimony from one of the surviving victims 
that all three intruders fi red their weapons after they 
entered the apartment — respondent was found guilty of 
two counts of fi rst degree murder, two counts of attempt 
murder, and home invasion. (App. 3a, 47a-49a) Respondent 
was sentenced to a statutorily-mandated natural life 
term of imprisonment for the multiple murders, as well 
as concurrent sentences of thirty years in prison for each 
of the other convictions. (App. 3a, 77a-78a)  In imposing 
sentence, the trial court stated:

I have considered the arguments in aggravation, 
I have considered the offer of proof as to 
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mitigation filed on behalf of [respondent]. 
I am well aware of the statutory factors 
in aggravation and mitigation. I have read 
this presentence report originally before 
its amendment and then subsequent to its 
amendment once it contained defense counsel’s 
name and juvenile rap sheet of this [respondent].

I recall the facts in this case very, very well. 
I am well aware of the constitutional mandate 
we have in Ill inois as to a potential for 
rehabilitation. However I am well aware of the 
statute in question 730 ILCS 5/5-8-1. And this 
is truly a tragic case, tragic that two young men 
died, two young men almost died. And I am well 
aware of this [respondent]’s age.

(App. 76a-77a) 

3. On direct appeal, the Illinois Appellate Court 
rejected respondent’s claim that the juvenile court erred 
when it transferred his case to the criminal court and that 
his mandatory natural life sentence was unconstitutional 
under the Illinois Constitution. (App. 50a) The Illinois 
Supreme Court denied respondent’s ensuing petition for 
leave to appeal on January 31, 1996. (App. 3a, 30a) No 
petition for a writ of certiorari was fi led.

4. More than fi fteen years later, respondent sought 
leave to fi le his fi fth collateral attack on his conviction and 
sentence (App. 3a-5a), arguing, among other things, that 
his natural life sentence violated the Eighth Amendment 
under Graham v. Florida, 560 U.S. 48 (2010). On August 
1, 2011, the trial court denied respondent’s motion, holding 
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that Graham’s prohibition on life imprisonment for 
nonhomicide offenses did not apply to respondent’s case 
where he was “an active participant in the planning of 
the multiple murders and shootings.” (App. 57a, 62a-63a)

5. On appeal, the Appellate Court of Illinois held 
that Miller v. Alabama is a “watershed rule of criminal 
procedure” that is retroactively applicable to respondent’s 
case under Teague v. Lane, 489 U.S. 288, 311 (1989). (App. 
38a) Accordingly, the appellate court vacated respondent’s 
natural life sentence and remanded the matter for a new 
sentencing hearing. (App. 41a)

6. The Illinois Supreme Court subsequently affi rmed 
the appellate court’s determination that Miller is 
retroactively applicable on a different ground, holding 
that it “declares a new substantive rule.” (App. 21a) The 
court explained:

“From a broad perspective, Miller does 
mandate a new procedure. Yet, the procedural 
rule for a hearing is the result of a substantive 
change in the law that prohibits mandatory 
l ife-without-parole sentencing.” State v. 
Ragland, 836 N.W.2d 107, 115 (Iowa 2013). 
In other words, Miller places a particular 
class of persons covered by the statute--
juveniles--constitutionally beyond the State’s 
power to punish with a particular category of 
punishment--mandatory sentences of natural 
life without parole. See Miller, 567 U.S. at        , 
     , 132 S. Ct. at 2464, 2468; Diatchenko v. 
District Attorney for the Suffolk District, 466 
Mass. 655, 1 N.E.3d 270, 277 (Mass. 2013).  
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(App. 20a-21a). Accordingly, the Illinois Supreme Court 
held that respondent’s mandatory natural life sentence 
violates the eighth amendment and remanded the matter 
for a new sentencing hearing (App. 22a)

Petitioner now seeks a writ of certiorari to review the 
judgment and order of the Illinois Supreme Court.

REASONS FOR GRANTING THE PETITION

This Court Should Grant Certiorari To Resolve The 
Deep And Irreconcilable Confl ict Among The Various 
States And Federal Circuits As To Whether Miller v. 
Alabama Applies Retroactively.

In Miller v. Alabama, the Court held that “the 
Eighth Amendment forbids a sentencing scheme that 
mandates life in prison without possibility of parole for 
juvenile offenders.” 132 S. Ct. at 2469. Although the 
Court stressed that its holding did “not categorically bar 
a penalty for a class of offenders or type of crime” and 
stated that it “mandate[d] only that a sentencer follow 
a certain process—considering an offender’s youth and 
attendant characteristics—before imposing a particular 
penalty” (id. at 2471), the Illinois Supreme Court, along 
with multiple other state high courts and federal appeals 
courts across the country, have held that Miller is a 
substantive ruling that applies retroactively to cases 
that were fi nal at the time it was decided. In contrast, 
several other state high courts and federal appeals courts 
have reached the exact opposite conclusion: that Miller 
is a procedural rule which is not retroactively applicable 
because it does not rise to the level of a “watershed rule of 
criminal procedure.” Based upon this irreconcilable split 
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of authority, lower courts, litigants, prisoners, legislators 
and victims’ family members are all uncertain as to which 
cases Miller applies and what steps must be taken to 
satisfy its mandate. Accordingly, a defi nitive answer of 
this issue is needed, and this Court should grant certiorari 
to resolve the split in authority on this important issue. 
Alternatively, should this Court grant Nebraska’s petition 
for a writ of certiorari in Nebraska v. Mantich, No. 13-
1348, this Court should hold this petition until disposition 
of that case.

A.  The state high courts and federal appeals courts are 
hopelessly divided over the proper interpretation 
and impact of Miller.

In Teague v. Lane, 489 U.S. 288, 307 (1989), this 
Court held that a new rule of criminal procedure will 
not be applied to cases on collateral review unless it falls 
within one of two exceptions: (1) that the new rule places 
“certain kinds of primary, private individual conduct 
beyond the power of the criminal law-making authority 
to proscribe;” or (2) “where the new rule requires the 
observance of “those procedures that . . . are implicit in the 
concept of ordered liberty.”  Although no reviewing court 
in the country currently holds that Miller satisfi es the 
second Teague exception because it is a “watershed rule 
of criminal procedure,” the lower courts are nevertheless 
deeply divided over whether it satisfi es the fi rst exception, 
i.e., whether it is a “substantive” rule.

Here, the Illinois Supreme Court held that Miller 
is retroactively applicable because it “declare[d] a 
new substantive rule,” which “places a particular 
class of persons covered by the statute—juveniles—
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constitutionally beyond the State’s power to punish 
with a particular category of punishment—mandatory 
sentences of natural life without parole.” (App. 21a) 
(emphasis in original). Likewise, the high courts in Iowa, 
Massachusetts, Mississippi, Nebraska and Texas, have 
applied similar reasoning to hold that Miller announced 
a new substantive rule. See State v. Ragland, 836 
N.W.2d 107, 115 (Iowa 2013) (“Miller does mandate a new 
procedure. Yet, the procedural rule for a hearing is the 
result of a substantive change in the law that prohibits 
mandatory life-without-parole sentencing. Thus, the case 
bars states from imposing a certain type of punishment on 
certain people.”); Diatchenko v. District Attorney for the 
Suffolk District, 1 N.E.3d 270, 281 (Mass. 2013) (“the ‘new’ 
constitutional rule announced in Miller is substantive 
and, therefore, has retroactive application to cases on 
collateral review” because it “forecloses the imposition 
of a certain category of punishment — mandatory life in 
prison without the possibility of parole — on a specifi c 
class of defendants”); Jones v. State, 122 So.3d 698, 702 
(Miss. 2013) (“Although Miller did not impose a categorical 
ban on the punishment that the substantive law could 
impose, it explicitly foreclosed imposition of a mandatory 
sentence of life without parole on juvenile offenders. . . . As 
such, Miller modifi ed our substantive law by narrowing its 
application for juveniles.”) (emphasis in original); State v. 
Mantich, 842 N.W.2d 716, 731 (Neb. 2014), cert. pending, 
No. 13-1348, (“the Miller rule is entirely substantive when 
viewed . . . as a categorical ban on the imposition of a 
mandatory sentence of life imprisonment without parole 
for juveniles”); Ex parte Maxwell, 424 S.W.3d 66, 75 (Tex. 
Crim. App. 2014) (“We conclude that [the Miller rule] is 
a new substantive rule that puts a juvenile’s mandatory 
life without parole sentence outside the ambit of the 
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State’s power.”) (internal quotations omitted) (emphasis 
in original). See also In re Rainey, 224 Cal. App. 4th 280, 
290 (Ct. App. 2014), review granted, 326 P.3d 251 (Cal. 
2014) (“We therefore conclude Miller announced a new 
substantive rule that applies retroactively to cases on 
collateral review.”).

In stark contrast, the high courts in Louisiana, 
Michigan, Minnesota, and Pennsylvania, have all held that 
Miller is not retroactively applicable because it is neither 
a substantive ruling nor a watershed rule of criminal 
procedure. See State v. Tate, 130 So. 3d 829, 838 (La. 2013), 
cert. denied, 134 S. Ct. 2663 (May 27, 2014) (“because 
the Miller Court . . . merely altered the permissible 
methods by which the State could exercise its continuing 
power . . . to punish juvenile homicide offenders by life 
imprisonment without the possibility of parole, we fi nd its 
ruling is procedural, not substantive in nature”); People 
v. Carp, 2014 Mich. LEXIS 1277, *56 (Mich. July 8, 2014) 
(“Because Miller continues to permit Michigan to impose 
a life-without-parole sentence on any juvenile homicide 
offender (but only after individualized consideration), it 
must necessarily be viewed as procedural rather than 
substantive.”); Chambers v. State, 831 N.W.2d 311, 331 
(Minn. 2013) (“the rule announced in Miller v. Alabama, 
is a new rule of criminal constitutional procedure that 
is neither substantive nor a watershed rule that alters 
our understanding of the bedrock procedural elements 
essential to the fairness of a proceeding”) (internal 
citation omitted); Commonwealth v. Cunningham, 81 
A.3d 1, 10 (Pa. 2013), cert. denied, 134 S. Ct. 2724 (June 
9, 2014) (“Since, by its own terms, the Miller holding ‘does 
not categorically bar a penalty for a class of offenders,’ 
. . . and because it does not place any conduct beyond the 
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State’s power to punish at all . . . it is procedural and 
not substantive”) (internal citations omitted). See also 
Williams v. State, 2014 Ala. Crim. App. LEXIS 14, *58 
(Ala. App. Ct. April 4, 2014) (“[T]he rule announced in 
Miller v. Alabama is procedural in nature and does not 
fall within the narrow exception recognized for newly 
announced procedural rules.”).

The federal courts are similarly divided over whether 
Miller satisfi es either of the Teague exceptions. Compare 
In re Pendleton, 732 F.3d 280, 282-83 (3d Cir. 2013) 
(granting motion to fi le a successive habeas corpus petition 
because “petitioners have made a prima facie showing 
that Miller is retroactive”); Johnson v. United States, 720 
F.3d 720 (8th Cir. 2013) (per curiam) (same); with In re 
Morgan, 713 F.3d 1365, 1367-68 (11th Cir. 2013) (denying 
a request to fi le a successive § 2255 petition because 
Miller is not a substantive rule that applies retroactively); 
Craig v. Cain, 2013 U.S. App. LEXIS 431, *4-5 (5th Cir. 
2013) (unpublished opinion) (holding that a certifi cate of 
appealability was properly denied where “Miller does 
not satisfy the test for retroactivity”). Compare also 
Songster v. Beard, 2014 U.S. Dist. LEXIS 102950, *14-15 
(E.D. Pa. July 29, 2014) (ordering that habeas petitioner 
be resentenced because Miller is retroactive “as a 
substantive rule”); with Dumas v. Clarke, 2014 U.S. Dist. 
LEXIS 85919, *33 (E.D. Va. May 13, 2014) (“Miller did not 
announce a new substantive rule, as defi ned by Teague”).

Thus, the lower courts are deeply divided over whether 
Miller applies retroactively to cases on collateral review. 
A defi nitive answer from this Court on this important 
question is necessary. Accordingly, certiorari should be 
granted.
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B.  On the merits, the Illinois Supreme Court 
misapplied Teague in holding that Miller applies 
retroactively on collateral review.

Expressly employing both “Eighth Amendment 
Principles” and the Teague non-retroactivity doctrine 
(while at the same time specifi cally declining to address 
respondent’s claims under the Illinois Constitution) (App. 
9a, 16a-22a, 23a), the Illinois Supreme Court determined 
that Miller is a new substantive rule that applies to 
respondent’s case, even though respondent’s conviction 
was final more than fifteen years before Miller was 
decided. (App. 22a) However, by its own terms, the rule 
announced in Miller is procedural and not substantive. 
132 S.Ct. at 2471 (“Our decision does not categorically 
bar a penalty for a class of offenders or type of crime—as, 
for example, we did in Roper [v. Simmons, 543 U.S. 551 
(2005)] or Graham[, 560 U.S. 48]. Instead, it mandates only 
that a sentencer follow a certain process—considering an 
offender’s youth and attendant characteristics—before 
imposing a particular penalty.”).

Moreover, because Miller does not “prohibit[] a 
certain category of punishment for a class of defendants,” 
Penry v. Lynaugh, 492 U.S. 302, 330 (1989), abrogated 
on other grounds by Atkins v. Virginia, 536 U.S. 304 
(2002), it is not a substantive rule requiring retroactive 
application. Contrary to the Illinois Supreme Court’s 
implication (App. 22a (“We observe that Miller does not 
invalidate the penalty of natural life without parole for 
multiple murderers, only its mandatory imposition on 
juveniles.”)(emphasis in original), “life-without-parole” 
and “mandatory life-without-parole” are not substantively 
distinct penalties. Rather, the only difference is the manner 
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in which such a sentence is imposed, either mandatorily 
or through an individualized sentencing process. See 
Maxwell, 424 S.W.3d at 77-78 (Keasler, J. dissenting). 
Miller explicitly focused solely on the procedural question. 
In Miller, this Court found unconstitutional the mandatory 
sentencing scheme, 132 S. Ct. at 2471-72 & n.10 (“we 
consider the constitutionality of mandatory sentencing 
schemes—which by defi nition remove a judge’s or jury’s 
discretion”), and not the life-without-parole sentence itself, 
id. at 2471. Accordingly, it cannot be said — as it must 
for the rule to be substantive — that respondent received 
“‘a punishment that the law cannot impose upon him.’” 
Schriro v. Summerlin, 542 U.S. 348, 352 (2004) (internal 
quotation marks and citations omitted).

In Schriro, this Court reviewed the Ninth Circuit’s 
ruling that Ring v. Arizona, 536 U.S. 584 (2002) — which 
held that the Sixth Amendment guarantees a right to a 
jury to determine whether aggravating factors exist for 
the imposition of the death penalty — applied retroactively 
because it amounted to a “substantive” rule. Specifi cally, 
employing an analysis similar to that of the Illinois 
Supreme Court in this case, the Ninth Circuit had held:

In the context of substantive Arizona criminal 
law, however, Ring did more than answer a 
strictly procedural question. Thus, Ring is 
unlike Apprendi, in which the Supreme Court 
expressly declared that its decision had no 
impact on substantive criminal law, noting 
that “the substantive basis for New Jersey’s 
enhancement is not at issue.” 530 U.S. at 475. 
By important contrast, the substantive basis 
for Arizona’s capital sentencing scheme was 
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precisely at issue in Ring. Ring rendered 
Arizona’s substantive capital murder statute 
unconstitutional. More than a procedural 
holding, Ring effected a redefi nition of Arizona 
capital murder law, restoring, as a matter 
of substantive law, an earlier Arizona legal 
paradigm in which murder and capital murder 
are separate substantive offenses with different 
essential elements and different forms of 
potential punishment. That is, as applied to 
the particular Arizona murder statute at issue 
here, Ring’s holding was “substantive” for 
Teague purposes. A careful analysis of the 
structure and history of the relevant Arizona 
statutes, coupled with a close examination of the 
underlying rationale of Ring and the Supreme 
Court’s related jurisprudence, reveals that 
Ring is, as to Arizona, a “substantive” decision, 
even if its form is partially procedural.

Summerlin v. Stewart, 341 F.3d 1082, 1101-02 (9th Cir. 
2003) (internal citation omitted).

Reversing the Ninth Circuit, this Court held that 
Ring was a procedural rule rather than a substantive 
one because “the range of conduct punished by death in 
Arizona was the same before Ring as after,” and because 
following Ring, “Arizona’s statutory aggravators . . . were 
subject to the procedural requirements the Constitution 
attaches to trial of elements.” Schriro, 542 U.S. at 354 
(emphasis added).1 Similarly, life-without-parole sentences 

1.  Notably, although Schriro was a divided opinion as to 
whether Ring satisfi ed the second Teague exception, even the 
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are still available for juveniles, and these sentences are 
subject to the procedural requirement — an individualized 
sentencing hearing — that the Constitution attaches to 
that sentence. Thus, Miller did not announce a new 
substantive rule.

Nor does Miller’s new procedural rule fall into 
the second Teague exception. Miller falls far short of 
approaching the profound and sweeping change effected 
by Gideon v. Wainwright, 372 U.S. 335 (1963), the 
“paradigmatic example of a watershed rule of criminal 
procedure.” Gray v. Netherland, 518 U.S. 152, 170 (1996). 
See also Beard v. Banks, 542 U.S. 406, 418-20 (2004) 
(noting that the Court has “not hesitated to hold that less 
sweeping and fundamental rules [than Gideon] do not 
fall within Teague’s second exception” and holding that 
Mills v. Maryland, 486 U.S. 367 (1988) — which struck 
down capital sentencing schemes that required the jury 
to unanimously reject each mitigating factor — was 
not retroactively applicable because “it has none of the 
primacy and centrality of the rule adopted in Gideon”) 
(internal citation and quotation marks omitted); O’Dell 
v. Netherland, 521 U.S. 151, 167 (1997) (holding that the 
rule announced in Simmons v. South Carolina, 512 U.S. 
154 (1994) — that a capital defendant must be permitted 
to inform the sentencer that he would be ineligible for 
parole if he is not sentenced to death — was not “on par” 
with Gideon and therefore did not fall under Teague’s 
second exception). 

dissenters did not believe that Ring announced a substantive rule. 
See 542 U.S. at 358-66 (Breyer, J. dissenting) (solely addressing 
the question of whether Ring is a “watershed” rule of criminal 
procedure).
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Unlike Gideon, which ensured the fairness of the 
overall proceedings by mandating appointment of counsel 
for all indigent defendants, Miller addresses only the 
procedures to be applied at sentencing and does not 
affect the fairness and accuracy of the entire criminal 
proceeding. Moreover, while Miller is intended to improve 
the accuracy of the sentencing process and is premised on 
the Eighth Amendment’s Cruel and Unusual Punishment 
Clause, that by itself is insuffi cient to warrant retroactivity 
under the second Teague exception. See Sawyer v. Smith, 
497 U.S. 227, 242 (1990) (declining to give retroactive 
effect to a new rule regarding what information must be 
presented to a capital sentencing jury, even though the 
jury that imposed the defendant’s death sentence had been 
deprived of relevant information); see also Beard, 542 U.S. 
at 419-20 (noting that even though “‘[a]ll of our Eighth 
Amendment jurisprudence concerning capital sentencing 
is directed toward the enhancement of reliability and 
accuracy in some sense,’” that by itself is not enough to 
bring a new rule “within Teague’s second exception”) 
(quoting Sawyer, 497 U.S. at 243). Rather, under Teague, 
“[m]ore is required.” Sawyer, 497 U.S. at 242.

Finally, although the Illinois Supreme Court deemed 
it signifi cant that “the Miller companion case, Jackson 
v. Hobbs, arose on state collateral review, and that 
“[n]otwithstanding its fi nality, the Court retroactively 
applied Miller and vacated Jackson’s sentence” (App. 21a), 
the state court failed to recognize that Chaidez v. United 
States, 133 S. Ct. 1103, 1107 (2013) (holding that Padilla 
v. Kentucky, 130 S. Ct. 1473 (2010), was not retroactively 
applicable under Teague even though Padilla itself 
arose out of a post-conviction proceeding), necessarily 
undermines any assumption of retroactive applicability. 
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See Johnson v. Ponton, 2013 U.S. Dist. LEXIS 149021, *14 
(E.D. Va. Oct. 15, 2013) (stating that in light of Chaidez, 
“this Court will not assume that the Supreme Court’s 
application of a new constitutional rule to Jackson’s 
collateral claim necessarily acts as a determination of the 
Miller rule’s retroactivity”). 

Therefore, because Miller fails to satisfy either of 
the Teague exceptions, the Illinois Supreme court erred 
when it ruled that it applies retroactively to cases, like 
respondent’s, which were fi nal long before Miller was 
decided.
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CONCLUSION

The petition for a writ of certiorari should be granted. 
Alternatively, should this Court grant Nebraska’s petition 
for a writ of certiorari in Nebraska v. Mantich, No. 13-
1348, this Court should hold this petition until disposition 
of that case.
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and opinion.

OPINION

The circuit court of Cook County denied defendant, 
Addolfo Davis, leave to fi le a successive petition for relief 
pursuant to the Post-Conviction Hearing Act (725 ILCS 
5/122-1 et seq. (West 2010)). The appellate court affi rmed 
the order of the circuit court in part and vacated in part. 
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Relying on Miller v. Alabama, 567 U.S. , 132 S. Ct. 2455, 
183 L. Ed. 2d 407 (2012), the appellate court vacated 
defendant’s sentence and remanded the cause to the circuit 
court for resentencing. 2012 IL App (1st) 112577-U. This 
court allowed the State’s petition for leave to appeal (Ill. S. 
Ct. R. 315 (eff. Feb. 26, 2010)). We now affi rm the judgment 
of the appellate court.

I.  BACKGROUND 

The appellate court has previously recited the details 
of defendant’s convictions and sentences. See, e.g., People 
v. Davis, 388 Ill. App. 3d 869, 904 N.E.2d 149, 328 Ill. 
Dec. 387 (2009); People v. Davis, No. 1-93-1821 (1995) 
(unpublished order under Supreme Court Rule 23). We 
need not repeat those details here. Rather, we summarize 
the pertinent facts for purposes of the issues raised in 
this appeal.

On October 9, 1990, Bryant Johnson and Keith 
Whitfi eld were fatally shot. On October 11, defendant 
was arrested and questioned regarding his role in the 
shootings. Born on August 4, 1976, defendant was 14 years 
old when he was arrested. In January 1991, following a 
discretionary transfer hearing under the Juvenile Court 
Act of 1987 (Ill. Rev. Stat. 1989, ch. 37, ¶ 805-4(3)(a)), 
the juvenile division of the circuit court of Cook County 
entered an order permitting defendant to be prosecuted 
under the criminal laws.
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In February 1991, defendant was charged in a 
31-count indictment for crimes relating to the shootings.1 
In March 1993, defendant was convicted of the fi rst degree 
murders of Johnson and Whitfi eld, the attempted fi rst 
degree murders of Melvin Harvey and Keith McGee, 
and home invasion. Defendant was sentenced in April 
1993. Because defendant was found guilty of murdering 
more than one victim, section 5-8-1(a)(1)(c) of the Unifi ed 
Code of Corrections (730 ILCS 5/5-8-1(a)(1)(c) (West 
1992)) required the trial court to sentence defendant to a 
term of natural life imprisonment, for which parole is not 
available (730 ILCS 5/3-3-3(d) (West 1992)). Defendant 
was also sentenced to 30 years’ imprisonment for each 
count of attempted fi rst degree murder and home invasion, 
all sentences to run concurrently. On direct review, 
the appellate court affirmed defendant’s convictions 
and sentences. People v. Davis, No. 1-93-1821 (1995) 
(unpublished order under Supreme Court Rule 23), appeal 
denied, 165 Ill. 2d 556, 662 N.E.2d 427, 214 Ill. Dec. 861 
(1996) (table).

In October 1996, defendant filed his first pro se 
postconviction petition, which the circuit court summarily 
dismissed in November 1996. In December 1996, 
defendant fi led a second pro se postconviction petition 
with a motion for substitution of judge. In March 1997, 
the circuit court dismissed this petition. Defendant 
appealed from the dismissal of both the fi rst and second 

1.  Two codefendants were separately indicted for their roles 
in the shootings. Defendant and codefendant Aaron Caffey were 
tried simultaneously with separate juries; codefendant Eugene 
Bowman received a separate bench trial.
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postconviction petitions. The appellate court affi rmed the 
circuit court’s rulings. People v. Davis, 302 Ill. App. 3d 
1090, 746 N.E.2d 909, 254 Ill. Dec. 152 (1999) (unpublished 
order under Supreme Court Rule 23), appeal denied, 
185 Ill. 2d 639, 720 N.E.2d 1097, 242 Ill. Dec. 142 (1999) 
(table). In November 1998, defendant fi led his third pro se 
postconviction petition, which the circuit court dismissed. 
Defendant appealed and the appellate court affi rmed 
the dismissal. People v. Davis, 307 Ill. App. 3d 1067, 760 
N.E.2d 1059, 260 Ill. Dec. 286 (1999) (unpublished order 
under Supreme Court Rule 23), appeal denied, 187 Ill. 
2d 576, 724 N.E.2d 1271, 244 Ill. Dec. 187 (2000) (table).

In September 2002, defendant fi led a petition for relief 
from judgment pursuant to section 2-1401 of the Code of 
Civil Procedure (735 ILCS 5/2-1401 (West 2002)). The 
circuit court treated this petition as another postconviction 
petition and appointed counsel, who fi led a supplemental 
petition. Relying on People v. Miller, 202 Ill. 2d 328, 
781 N.E.2d 300, 269 Ill. Dec. 503 (2002) (hereinafter in 
text Leon Miller), defendant argued that his natural life 
sentence was unconstitutional because he did not actually 
participate in the act of killing. Defendant obtained new 
counsel, who fi led a second supplemental postconviction 
petition. Defendant argued that his sentence violated 
the eighth amendment to the United States Constitution 
and, further, that the statute requiring a mandatory life 
sentence violated the Illinois Constitution as applied to a 
14-year-old defendant.

Following a hearing, the circuit court dismissed 
the petition in January 2007. The court found this case 



Appendix A

5a

distinguishable from Leon Miller, where that defendant 
only acted as a lookout and did not enter the building where 
the actual murder occurred. In this case, the court found 
that defendant signifi cantly participated in the murders: 
he actually went to the crime scene with his codefendants; 
he carried a weapon to the crime scene, which he perhaps 
dropped; and defendant actually entered the abode where 
the murders occurred. Defendant appealed, and the 
appellate court affi rmed the dismissal. People v. Davis, 
388 Ill. App. 3d 869, 904 N.E.2d 149, 328 Ill. Dec. 387 
(2009), appeal denied, 233 Ill. 2d 571, 919 N.E.2d 357, 335 
Ill. Dec. 638 (2009) (table), cert. denied, 559 U.S. 980, 130 
S. Ct. 1707, 176 L. Ed. 2d 195 (2010).

The instant appeal comes to us from defendant’s 
“Motion For Leave To File A Verified Successive 
Post-Conviction Petition,” which he fi led in April 2011. 
Defendant made two claims: (1) his mandatory life 
sentence without parole violated the eighth amendment 
to the United States Constitution pursuant to Graham v. 
Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 
(2010); and (2) he received ineffective assistance of counsel 
at his juvenile transfer hearing because his counsel failed 
to interview an eyewitness prior to the hearing. In August 
2011, the circuit court denied defendant leave to fi le the 
successive petition. First, the court noted Graham’s 
holding that a mandatory life sentence without parole 
could not be imposed on juvenile offenders who did not 
commit homicide. The court found that Graham did not 
apply to the instant case because defendant was convicted 
of two fi rst degree murders, as well as two attempted 
murders and home invasion. Second, the court found that 
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defendant received effective assistance of counsel at his 
juvenile transfer hearing.

While defendant’s appeal was pending in the appellate 
court, the United States Supreme Court decided Miller 
v. Alabama, 567 U.S. , 132 S. Ct. 2455, 183 L. Ed. 2d 
407 (2012), in which the Court held that “mandatory life 
without parole for those under the age of 18 at the time of 
their crimes violates the Eighth Amendment’s prohibition 
on ‘cruel and unusual punishments.’” Id. at , 132 U.S. at 
2460. Defendant fi led a substitute brief in the appellate 
court incorporating Miller. The appellate court concluded 
that Miller applies retroactively on postconviction review. 
Consequently, the appellate court vacated in part the 
circuit court’s order denying leave to fi le a successive 
petition, vacated defendant’s sentence, and remanded for 
a new sentencing hearing. However, the appellate court 
upheld the circuit court’s denial of defendant’s claim 
of ineffective assistance of counsel. 2012 IL App (1st) 
112577-U.

The State appeals to this court. We granted leave to 
the following groups to fi le amici curiae briefs in support 
of defendant: Retired Judges et al.; Law Professors; 
Illinois Coalition for the Fair Sentencing of Children 
et al.; American Correctional Chaplains Association et 
al.; Amnesty International et al.; and Former Youthful 
Offenders. Ill. S. Ct. R. 345 (eff. Sept. 20, 2010). Additional 
pertinent background will be discussed in the context of 
our analysis of the issues.
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II.  ANALYSIS 

The Post-Conviction Hearing Act provides a 
procedural mechanism through which a criminal 
defendant can assert that his federal or state constitutional 
rights were substantially violated in his original trial or 
sentencing hearing. 725 ILCS 5/122-1(a) (West 2012); 
People v. Pitsonbarger, 205 Ill. 2d 444, 455, 793 N.E.2d 
609, 275 Ill. Dec. 838 (2002). A postconviction proceeding 
is not a substitute for a direct appeal, but rather is a 
collateral attack on a prior conviction and sentence. 
People v. Edwards, 2012 IL 111711, ¶ 21, 969 N.E.2d 829, 
360 Ill. Dec. 784; People v. Tenner, 206 Ill. 2d 381, 392, 
794 N.E.2d 238, 276 Ill. Dec. 343 (2002). “The purpose 
of the post-conviction proceeding is to allow inquiry into 
constitutional issues involved in the original conviction 
and sentence that have not been, and could not have 
been, adjudicated previously on direct appeal.” People 
v. Towns, 182 Ill. 2d 491, 502, 696 N.E.2d 1128, 231 Ill. 
Dec. 557 (1998). Accordingly, issues that were raised and 
decided on direct appeal are barred from consideration by 
the doctrine of res judicata; issues that could have been 
raised, but were not, are considered forfeited. People v. 
Ortiz, 235 Ill. 2d 319, 328, 919 N.E.2d 941, 336 Ill. Dec. 
16 (2009); Pitsonbarger, 205 Ill. 2d at 456, 458; see 725 
ILCS 5/122-3 (West 2012) (stating that “[a]ny claim *** not 
raised in the original or an amended petition is waived”).

Consistent with these principles, the Post-Conviction 
Hearing Act contemplates the f i l ing of only one 
postconviction petition. 725 ILCS 5/122-1(f) (West 2012); 
Ortiz, 235 Ill. 2d at 328; Pitsonbarger, 205 Ill. 2d at 456. 
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Consequently, a defendant faces immense procedural 
default hurdles when bringing a successive postconviction 
petition. Because successive petitions impede the fi nality 
of criminal litigation, these hurdles are lowered only in 
very limited circumstances. Tenner, 206 Ill. 2d at 392. 
One such basis for relaxing the bar against successive 
postconviction petitions is where a petitioner can establish 
“cause and prejudice” for the failure to raise the claim 
earlier. We observe that following Pitsonbarger, the 
General Assembly added section 122-1(f) to the Act, 
which codifi es our cause-and-prejudice case law. People 
v. Tidwell, 236 Ill. 2d 150, 156, 923 N.E.2d 728, 337 Ill. 
Dec. 877 (2010); Ortiz, 235 Ill. 2d at 330. “Cause” refers to 
some objective factor external to the defense that impeded 
counsel’s efforts to raise the claim in an earlier proceeding. 
“Prejudice” refers to a claimed constitutional error that 
so infected the entire trial that the resulting conviction or 
sentence violates due process. 725 ILCS 5/122-1(f) (West 
2012); Ortiz, 235 Ill. 2d at 329; Pitsonbarger, 205 Ill. 2d at 
460, 464. Both prongs must be satisfi ed for the defendant 
to prevail. People v. Guerrero, 2012 IL 112020, ¶ 15, 963 
N.E.2d 909, 357 Ill. Dec. 511. It is within this procedural 
framework that we address the issues presented.

A. Constitutionality of Sentence 

The appellate court vacated defendant’s sentence 
and remanded defendant’s case to the circuit court for 
resentencing pursuant to principles articulated in Miller 
v. Alabama, 567 U.S. , 132 S. Ct. 2455, 183 L. Ed. 2d 407 
(2012). The analyses of the lower courts, as well as the 
arguments of counsel before this court, require a thorough 
discussion of the controlling principles.
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1. Eighth Amendment Principles 

The eighth amendment prohibits, inter alia, the 
imposition of “cruel and unusual punishments,” and applies 
to the States through the fourteenth amendment. Roper v. 
Simmons, 543 U.S. 551, 560, 125 S. Ct. 1183, 161 L. Ed. 2d 
1 (2005) (collecting cases). “The concept of proportionality 
is central to the Eighth Amendment.” Graham v. Florida, 
560 U.S. 48, 59, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010). 
The eighth amendment’s ban on excessive sanctions fl ows 
from the basic principle that criminal punishment should 
be graduated and proportioned to both the offender and 
the offense. Miller, 567 U.S. at , 132 S. Ct. at 2463; Roper, 
543 U.S. at 560. To determine whether a punishment is 
so disproportionate as to be “cruel and unusual,” a court 
must look beyond history to “the evolving standards of 
decency that mark the progress of a maturing society.” 
Trop v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 
630 (1958) (plurality op.); see Miller, 567 U.S. at , 132 S. Ct. 
at 2463; Graham, 560 U.S. at 59; Roper, 543 U.S. at 561.

Roper, Graham, and Miller form a line of United 
States Supreme Court decisions that address how 
the eighth amendment’s ban on “cruel and unusual 
punishments” applies to sentencing juveniles. The Court 
recognized three general differences between juveniles 
under 18 and adults. First, juveniles have a lack of 
maturity and an underdeveloped sense of responsibility. 
Second, juveniles are more vulnerable or susceptible to 
negative infl uences and outside pressures, including peer 
pressure. Third, the character of a juvenile is not as well 
formed as that of an adult. The Court concluded that these 
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differences render the irresponsible conduct of juveniles 
not as morally reprehensible as that of an adult. Graham, 
560 U.S. at 68; Roper, 543 U.S. at 569-70. In Roper, 543 
U.S. at 578, the Court held: “The Eighth and Fourteenth 
Amendments forbid imposition of the death penalty on 
offenders who were under the age of 18 when their crimes 
were committed.” In Graham, 560 U.S. at 74, the Court 
held that the eighth amendment forbids the sentence of 
life without parole “for a juvenile offender who did not 
commit homicide.” The Court further held that a “State 
need not guarantee the offender eventual release, but if 
it imposes a sentence of life it must provide him or her 
with some realistic opportunity to obtain release before 
the end of that term.” Id. at 82.

In Miller, the Court considered appeals by “two 
14-year-old offenders *** convicted of murder and 
sentenced to life imprisonment without the possibility of 
parole. In neither case did the sentencing authority have 
any discretion to impose a different punishment.” Miller, 
567 U.S. at , 132 S. Ct. at 2460. Relying on its earlier 
decisions in Roper and Graham, the Court in Miller 
recognized that “children are constitutionally different 
from adults for purposes of sentencing” (Id. at , 132 S. Ct. 
at 2464), and that “in imposing a State’s harshest penalties, 
a sentencer misses too much if he treats every child as 
an adult.” Id. at , 132 S.Ct. at 2468. The Court explained 
that a mandatory sentence precludes consideration of such 
mitigating circumstances as: the juvenile offender’s age 
and its attendant characteristics; the juvenile’s family 
and home environment and the circumstances of the 
offense, including the extent of the juvenile’s participation 
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therein and the effect of any familial or peer pressure; 
the juvenile’s possible inability to interact with police 
offi cers or prosecutors, or incapacity to assist his or her 
own attorneys; and “the possibility of rehabilitation even 
when the circumstances most suggest it.” Id. at , 132 S. 
Ct. at 2468.

Based on the above, the Court held:

“[A] judge or jury must have the opportunity 
to consider mitigating circumstances before 
imposing the harshest possible penalty for 
juveniles. By requiring that all children 
conv icted of  homicide receive l i fet ime 
incarceration without possibility of parole, 
regardless of their age and age-related 
characteristics and the nature of their crimes, 
the mandatory sentencing schemes before us 
violate this principle of proportionality, and 
so the Eighth Amendment’s ban on cruel and 
unusual punishment.” Id. at , 132 S. Ct. at 2475.

Although the Court refused to declare categorically that 
a juvenile can never receive life imprisonment without 
parole for a homicide offense, the Court stated that “given 
all we have said in Roper, Graham, and this decision ***, 
we think appropriate occasions for sentencing juveniles 
to this harshest possible penalty will be uncommon.” Id. 
at , 132 S. Ct. at 2469.

Before this court, the State challenges the appellate 
court’s retroactive application of Miller v. Alabama to 
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defendant’s postconviction proceeding. Defendant not 
only defends the appellate court’s judgment, but, seeking 
cross-relief, further contends that Miller renders the 
statutory scheme under which he was convicted facially 
unconstitutional. We address defendant’s contention fi rst.

2. Facial Unconstitutionality 

Defendant contends that Miller “renders the statutory 
scheme under which he was sentenced void.” Therefore, 
according to defendant: his resulting sentence is void; he 
can raise this claim in this collateral proceeding; and he is 
entitled to a new sentencing hearing under the applicable 
sentencing provision as it existed prior to its allegedly 
unconstitutional form.

If a new constitutional rule renders a statute facially 
unconstitutional, the statute is void ab initio. Lucien 
v. Briley, 213 Ill. 2d 340, 344, 821 N.E.2d 1148, 290 
Ill. Dec. 574 (2004). When a court declares a statute 
unconstitutional and void ab initio, the court means only 
that the statute was constitutionally infi rm from the 
moment of its enactment and, therefore, is unenforceable. 
People v. Blair, 2013 IL 114122, ¶ 30, 986 N.E.2d 75, 369 
Ill. Dec. 126. A facial challenge to the constitutionality of a 
statute is the most diffi cult challenge to mount. Napleton 
v. Village of Hinsdale, 229 Ill. 2d 296, 305, 891 N.E.2d 839, 
322 Ill. Dec. 548 (2008); People v. Greco, 204 Ill. 2d 400, 
407, 790 N.E.2d 846, 274 Ill. Dec. 73 (2003). A statute is 
facially unconstitutional only if there are no circumstances 
in which the statute could be validly applied. Napleton, 
229 Ill. 2d at 306; Lucien, 213 Ill. 2d at 344. The fact that 
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the statute could be found unconstitutional under some set 
of circumstances does not establish the facial invalidity 
of the statute. In re Parentage of John M., 212 Ill. 2d 
253, 269, 817 N.E.2d 500, 288 Ill. Dec. 142 (2004). Thus, 
a facial challenge must fail if any situation exists where 
the statute could be validly applied. In re M.T., 221 Ill. 
2d 517, 533, 852 N.E.2d 792, 304 Ill. Dec. 336 (2006) (and 
cases cited therein).

Further, a sentence that violates the constitution is 
void from its inception (People v. Brown, 225 Ill. 2d 188, 
203, 866 N.E.2d 1163, 310 Ill. Dec. 561 (2007)), and may 
be attacked at any time and in any court, either directly 
or collaterally. People v. Thompson, 209 Ill. 2d 19, 27, 805 
N.E.2d 1200, 282 Ill. Dec. 183 (2004). Whether a statute 
is unconstitutional is a question of law, which is reviewed 
de novo. People v. Kitch, 239 Ill. 2d 452, 466, 942 N.E.2d 
1235, 347 Ill. Dec. 655 (2011).

As earlier recited, defendant was sentenced pursuant 
to section 5-8-1(a)(1)(c) of the Unifi ed Code of Corrections. 
When defendant was sentenced in April 1993, that section 
was codifi ed in the Illinois Compiled Statutes in pertinent 
part: “(1) for fi rst degree murder, *** (c) if the defendant 
*** (ii) is found guilty of murdering more than one victim 
*** the court shall sentence the defendant to a term of 
natural life imprisonment.” (Emphasis added.) 730 ILCS 
5/5-8-1(a)(1)(c) (West 1992). We observe that at the time 
of his offenses, that section provided in pertinent part: 
“(1) for fi rst degree murder *** (c) if the defendant has 
previously been convicted of fi rst degree murder under any 
state or federal law or is found guilty of murdering more 
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than one victim, the court shall sentence the defendant to 
a term of natural life imprisonment.” (Emphasis added.) 
Ill. Rev. Stat. 1989, ch. 38, ¶ 1005-8-1(a)(1)(c). Subsection 
(c)’s provision of mandatory life imprisonment for multiple 
murders was added by Public Act 81-1118. Pub. Act 81-
1118 (eff. July 1, 1980) (adding Ill. Rev. Stat. 1981, ch. 38, 
¶ 1005-8-1(a)(1)(c)).

Defendant argues that subsection (c) is facially 
unconstitutional because under no circumstances does 
the statute permit a sentencer “to consider age and its 
relevant mitigating factors in compliance with Miller.” 
According to defendant, he is entitled to be resentenced 
under section 5-8-1 as it existed prior to the addition of 
the mandatory life provision. See Ill. Rev. Stat. 1979, ch. 
38, ¶ 1005-8-1. We disagree.

Miller itself expressly limited its prohibition of 
mandatory sentences of life without parole to juveniles. 
Explaining that “children are different” in terms of the 
eighth amendment, the Court observed that a sentencing 
rule that may be impermissible for children may be 
permissible for adults. Miller, 567 U.S. at ___, 132 S. Ct. 
at 2470.

In the case at bar, the mandatory sentence of life 
without parole for defendants who commit multiple 
murders, as provided in section 5-8-1(a)(1)(c), can be 
validly applied to adults. Because there are situations 
where the statute can be validly applied, it is not facially 
unconstitutional. See, e.g., People v. Williams, 2012 IL 
App (1st) 111145, ¶ 47, 982 N.E.2d 181, 367 Ill. Dec. 503.
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However, defendant insists that this analysis fails to 
consider whether the applicable statutory scheme—which 
includes Illinois’s juvenile transfer statute—is void ab 
initio. This argument lacks merit. As earlier recited, 
defendant received a juvenile transfer hearing pursuant 
to section 805-4(3) of the Juvenile Court Act of 1987, which 
provided in pertinent part:

“(3)(a) If a petition alleges commission by a 
minor 13 years of age or over of an act which 
constitutes a crime under the laws of this State, 
and, on motion of the State’s Attorney, a Juvenile 
Judge, designated by the Chief Judge of the 
Circuit to hear and determine such motions, 
after investigation and hearing but before 
commencement of the adjudicatory hearing, 
fi nds that it is not in the best interests of the 
minor or of the public to proceed under this 
Act, the court may enter an order permitting 
prosecution under the criminal laws.

(b) In making its determination on a motion to 
permit prosecution under the criminal laws, 
the court shall consider among other matters: 
(1) whether there is suffi cient evidence upon 
which a grand jury may be expected to return 
an indictment; (2) whether there is evidence 
that the alleged offense was committed in 
an aggressive and premeditated manner; (3) 
the age of the minor; (4) the previous history 
of the minor; (5) whether there are facilities 
particularly available to the Juvenile Court for 
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the treatment and rehabilitation of the minor; 
(6) whether the best interest of the minor and 
the security of the public may require that the 
minor continue in custody or under supervision 
for a period extending beyond his minority; 
and (7) whether the minor possessed a deadly 
weapon when committing the alleged offense.” 
(Emphases added.) Ill. Rev. Stat. 1989, ch. 37, 
¶ 805-4.

This provision did not prohibit the circuit court from 
considering any and all relevant circumstances attendant 
to defendant’s age, as required by Miller. Indeed, this 
provision requires such consideration. We hold that 
Miller did not render the statutory scheme under which 
defendant was sentenced facially unconstitutional. Since 
defendant fails in his facial challenge to the statutory 
scheme under which he was sentenced, we next consider 
whether Miller applies to defendant’s mandatory sentence 
of life imprisonment without parole.

3. Retroactivity of Miller 

The State contends that Miller should not be 
retroactively applied to cases on collateral review. 
Employing the standards for such application as expressed 
in Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 
2d 334 (1989) (plurality op.), the appellate court concluded 
that Miller must be applied retroactively to defendant’s 
successive postconviction petition and ordered a new 
sentencing hearing. 2012 IL App (1st) 112577-U, ¶¶ 16-18. 
Indeed, we observe that several panels of our appellate 
court have concluded that Miller applies retroactively to 
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cases on collateral review. See, e.g., People v. Williams, 
2012 IL App (1st) 111145, 982 N.E.2d 181, 367 Ill. Dec. 503; 
People v. Morfi n, 2012 IL App (1st) 103568, 981 N.E.2d 
1010, 367 Ill. Dec. 282; People v. Luciano, 2013 IL App 
(2d) 110792, 988 N.E.2d 943, 370 Ill. Dec. 587; People v. 
Johnson, 2013 IL App (5th) 110112, 998 N.E.2d 185, 375 
Ill. Dec. 893. We agree with this conclusion.

In Teague, the United States Supreme Court 
established standards for determining when a new 
constitutional rule would apply to federal habeas corpus 
actions pending in federal courts. In People v. Flowers, 
138 Ill. 2d 218, 561 N.E.2d 674, 149 Ill. Dec. 304 (1990), 
this court acknowledged that Teague arose in the context 
of federal habeas corpus. However, this court considered 
the analysis enunciated therein “helpful and concise,” 
and adopted it as a matter of state law for collateral 
proceedings pursuant to the Post-Conviction Hearing 
Act. Id. at 237-39.2 The purpose of the Teague analysis 
is to promote the government’s interest in fi nality of 
criminal convictions. “‘Application of constitutional rules 
not in existence at the time a conviction became fi nal 
seriously undermines the principle of fi nality which is 
essential to the operation of our criminal justice system. 

2.  We acknowledge that the United States Supreme Court 
has subsequently clarifi ed Teague. First: “Since Teague is based on 
statutory authority that extends only to federal courts applying a 
federal statute, it cannot be read as imposing a binding obligation 
on state courts.” Danforth v. Minnesota, 552 U.S. 264, 278-79, 128 
S. Ct. 1029, 169 L. Ed. 2d 859 (2008). Second, the Teague analysis 
“was meant to apply only to federal courts considering habeas 
corpus petitions challenging state-court criminal convictions.” 
Id. at 279.
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Without fi nality, the criminal law is deprived of much of 
its deterrent effect.’” Id. at 239 (quoting Teague, 489 U.S. 
at 309).

A judicial decision that establishes a new constitutional 
rule applies to all criminal cases pending on direct review. 
Schriro v. Summerlin, 542 U.S. 348, 351, 124 S. Ct. 2519, 
159 L. Ed. 2d 442 (2004); People v. Erickson, 117 Ill. 2d 
271, 288, 513 N.E.2d 367, 111 Ill. Dec. 924 (1987). However, 
as to convictions that are already fi nal, the new rule is not 
to be applied retroactively to cases on collateral review 
except in two instances. First:

“New substantive rules generally apply 
retroactively. This includes decisions that 
narrow the scope of a criminal statute by 
interpreting its terms [citations], as well 
as constitutional determinations that place 
particular conduct or persons covered by the 
statute beyond the State’s power to punish 
[citations]. Such rules apply retroactively 
because they ‘necessarily carry a signifi cant 
risk that a defendant stands convicted of “an act 
that the law does not make criminal”‘ or faces 
a punishment that the law cannot impose upon 
him.” (Emphasis in original.) Schriro, 542 U.S. 
at 351-52 (and cases cited therein).

Second:

“New rules of procedure, on the other hand, 
generally do not apply retroactively. They do not 
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produce a class of persons convicted of conduct 
the law does not make criminal, but merely 
raise the possibility that someone convicted 
with use of the invalidated procedure might 
have been acquitted otherwise. Because of 
this more speculative connection to innocence, 
we give retroactive effect to only a small set 
of watershed rules of criminal procedure 
implicating the fundamental fairness and 
accuracy of the criminal proceeding.” (Internal 
quotation marks omitted.) Id. at 352.

In other words, the watershed rule of criminal procedure 
is a rule that is implicit in the concept of ordered liberty, 
without which the likelihood of an accurate conviction is 
seriously diminished. People v. Sanders, 238 Ill. 2d 391, 
401, 939 N.E.2d 352, 345 Ill. Dec. 509 (2010); People v. 
Morris, 236 Ill. 2d 345, 359, 925 N.E.2d 1069, 338 Ill. Dec. 
863 (2010); see Teague, 489 U.S. at 311-13.

As the Court explained in Schriro, courts sometimes 
refer to constitutional determinations that place particular 
conduct or persons covered by the statute beyond the 
State’s power to punish as an exception to Teague’s bar on 
retroactive application of procedural rules. However, “they 
are more accurately characterized as substantive rules 
not subject to the bar.” (Emphasis added.) Schriro, 542 
U.S. at 352 n.4. As noted, several panels of our appellate 
court have concluded that Miller applies retroactively to 
postconviction proceedings. However, those panels have 
differed in their application of the Teague analysis to 
Miller.
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In the instant case, the appellate court relied on 
Williams, which concluded that Miller constitutes a 
watershed rule of criminal procedure, or requires the 
observance of those procedures that are implicit in the 
concept of ordered liberty. 2012 IL App (1st) 112577-U, ¶ 
16 (quoting People v. Williams, 2012 IL App (1st) 111145, 
¶¶ 51-52, 982 N.E.2d 181, 367 Ill. Dec. 503). In contrast, 
another panel of our appellate court concluded that Miller 
constituted a new substantive rule. See People v. Morfi n, 
2012 IL App (1st) 103568, ¶ 56, 981 N.E.2d 1010, 367 Ill. 
Dec. 282. We observe that the special concurrence in 
Morfi n opined that a new substantive rule is outside of 
the bar of Teague and concludes the analysis. Id. ¶¶ 62-68 
(Sterba, J., specially concurring). We agree with the views 
expressed in Morfi n.

In concluding that Miller constitutes a new substantive 
rule, the court in Morfi n reasoned:

“While [Miller] does not forbid a sentence of 
life imprisonment without parole for a minor, it 
does require Illinois courts to hold a sentencing 
hearing for every minor convicted of first 
degree murder at which a sentence other than 
natural life imprisonment must be available for 
consideration. Miller mandates a sentencing 
range broader than that provided by statute 
for minors convicted of fi rst degree murder 
who could otherwise receive only natural life 
imprisonment.” Id. ¶ 56.

As the Iowa Supreme Court recognized: “From a broad 
perspective, Miller does mandate a new procedure. Yet, the 
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procedural rule for a hearing is the result of a substantive 
change in the law that prohibits mandatory life-without-
parole sentencing.” State v. Ragland, 836 N.W.2d 107, 115 
(Iowa 2013). In other words, Miller places a particular 
class of persons covered by the statute—juveniles—
constitutionally beyond the State’s power to punish 
with a particular category of punishment—mandatory 
sentences of natural life without parole. See Miller, 567 
U.S. at ___, ___, 132 S. Ct. at 2464, 2468; Diatchenko v. 
District Attorney for the Suffolk District, 466 Mass. 655, 1 
N.E.3d 270, 277 (Mass. 2013). Since Miller declares a new 
substantive rule, it applies retroactively without resort to 
Teague. See Schriro, 542 U.S. at 351-52 n.4.

Also, we fi nd it instructive that the Miller companion 
case, Jackson v. Hobbs, arose on state collateral review. 
Notwithstanding its finality, the Court retroactively 
applied Miller and vacated Jackson’s sentence. While 
our analysis is independent as a matter of Illinois law, the 
relief granted to Jackson under Miller tends to indicate 
that Miller should apply retroactively on collateral review. 
See People v. Williams, 2012 IL App (1st) 111145, ¶ 54, 982 
N.E.2d 181, 367 Ill. Dec. 503; People v. Morfi n, 2012 IL 
App (1st) 103568, ¶ 57, 981 N.E.2d 1010, 367 Ill. Dec. 282.

We observe that defendant and several amici assert 
that this court should depart from Teague and adopt a 
different rule of retroactivity. However, we do not rely on 
Teague in our analysis because we view Miller as a new 
substantive rule, which is outside of Teague rather than 
an exception thereto. Accordingly, we need not and do 
not address this argument. See People v. Campa, 217 Ill. 
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2d 243, 269-70, 840 N.E.2d 1157, 298 Ill. Dec. 722 (2005) 
(reviewing court will not decide nonessential issues or 
render advisory opinions).

In terms of the requisite cause and prejudice of the 
Post-Conviction Hearing Act, Miller’s new substantive 
rule constitutes “cause” because it was not available 
earlier to counsel (Pitsonbarger, 205 Ill. 2d at 460-61), 
and constitutes prejudice because it retroactively applies 
to defendant’s sentencing hearing. See 725 ILCS 5/122-
1(f) (West 2012).

Miller holds that a mandatory life sentence for 
a juvenile violates the eighth amendment prohibition 
against cruel and unusual punishment. In the case at bar, 
defendant, a juvenile, was sentenced to a mandatory term 
of natural life without parole. Therefore, his sentence 
is invalid, and we uphold the appellate court’s vacatur 
thereof. We observe that Miller does not invalidate 
the penalty of natural life without parole for multiple 
murderers, only its mandatory imposition on juveniles. 
See People v. Luciano, 2013 IL App (2d) 110792, ¶¶ 62-63, 
988 N.E.2d 943, 370 Ill. Dec. 587. A minor may still be 
sentenced to natural life imprisonment without parole so 
long as the sentence is at the trial court’s discretion rather 
than mandatory. See Miller, 567 U.S. at ___, 132 S. Ct. at 
2469; Miller, 202 Ill. 2d at 341; People v. Johnson, 2013 IL 
App (5th) 110112, ¶ 24, 998 N.E.2d 185, 375 Ill. Dec. 893. 
We remand for a new sentencing hearing, where the trial 
court may consider all permissible sentences.
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4. Illinois Constitution 

Seeking cross-relief, defendant presents several 
additional contentions. Defendant contends that his 
mandatory sentence of life imprisonment without parole 
offends both the proportionate penalties clause and 
the due process clause of the Illinois Constitution. Ill. 
Const. 1970, art. I, §§ 2, 11. However, these contentions 
were raised and rejected previously. People v. Davis, 
No. 1-93-1821 (1995) (unpublished order under Supreme 
Court Rule 23); People v. Davis, 388 Ill. App. 3d 869, 904 
N.E.2d 149, 328 Ill. Dec. 387 (2009). In support of these 
contentions, defendant relies on the Court’s “reaffi rmation 
of the special status of children” in Graham and Miller. 
However, in Leon Miller, this court expressly recognized 
the special status of juvenile offenders prior to Roper, 
Graham, and Miller. Nonetheless, this court concluded 
that such special status does not necessarily prohibit a 
sentence of natural life without parole where a juvenile 
offender actively participates in the planning of a crime 
that results in multiple murders. Miller, 202 Ill. 2d at 
341-42. Accordingly, the rejection of this contention is res 
judicata and cannot be relitigated here. See, e.g., People 
v. Pulliam, 206 Ill. 2d 218, 246-47, 794 N.E.2d 214, 276 
Ill. Dec. 319 (2002); People v. Neal, 142 Ill. 2d 140, 146-47, 
568 N.E.2d 808, 154 Ill. Dec. 587 (1990).

5. Defendant Did Not Kill or Intend to Kill 

Regardless of whether defendant is entitled to a new 
sentencing hearing pursuant to Miller, defendant contends 
that this court “should make clear that his sentence is 
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unconstitutional in any event under Graham *** because 
he did not kill or intend to kill.” We reject this contention.

In Graham, the Court observed generally that 
“defendants who do not kill, intend to kill, or foresee that 
life will be taken are categorically less deserving of the 
most serious forms of punishment than are murderers,” 
and that homicide is distinguishable from other serious 
violent offenses against persons. Graham, 560 U.S. at 69. 
The Court reasoned: “It follows that, when compared to 
an adult murderer, a juvenile offender who did not kill or 
intend to kill has a twice diminished moral culpability. 
The age of the offender and the nature of the crime 
each bear on the analysis.” Id. Therefore, the Court held 
that the eighth amendment forbids the sentence of life 
imprisonment without parole for a juvenile defendant who 
did not commit homicide. Id. at 74, 82.

By its own terms, Graham does not apply to the 
case at bar. Defendant was convicted of the fi rst degree 
murder of two victims, and the attempted fi rst degree 
murder of two additional victims. Thus, Graham does not 
categorically prohibit defendant from receiving a sentence 
of natural life when he is resentenced.

Defendant insists that, “even absent a categorical 
rule,” his sentence of life imprisonment without parole is 
unconstitutional “in light of his young age and individual 
circumstances.” However, defendant now will have the 
opportunity, for the first time, to present this exact 
argument at his new sentencing hearing. Therefore, we 
decline to address it.
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B. Effective Assistance of Counsel 

In addition to his claims pertaining to his sentence, 
defendant claims that he received ineffective assistance 
of counsel at his juvenile transfer hearing because his 
counsel failed to interview an eyewitness prior to the 
hearing. The circuit court denied leave to fi le this claim, 
and the appellate court upheld the denial. Our review is 
de novo. See People v. Edwards, 197 Ill. 2d 239, 247, 757 
N.E.2d 442, 258 Ill. Dec. 753 (2001) (quoting People v. 
Coleman, 183 Ill. 2d 366, 388, 701 N.E.2d 1063, 233 Ill. 
Dec. 789 (1998)).

Defendant attached the 2010 affidavit of Lamont 
Baxter to the instant successive postconviction petition. 
Prior to defendant’s juvenile transfer hearing, Baxter 
testified before a grand jury regarding defendant’s 
involvement in the crimes. The testimony was entered 
into evidence at defendant’s juvenile transfer hearing. 
Baxter subsequently testifi ed at defendant’s trial. Before 
the grand jury, Baxter testifi ed that defendant and his 
codefendants all possessed guns, and they all discussed 
whether they would kill everyone at the scene or allow one 
particular person to live. See Davis, 388 Ill. App. 3d at 
872. However, in his affi davit, Baxter averred that he “did 
not see if [defendant] had a gun,” and that “defendant was 
not part of that conversation, and he did not say a word.” 
Baxter additionally averred that he “did not remember 
[defendant] saying anything during the incident. The 
whole time he looked like a scared kid being told what to do 
by [a codefendant, who] was the ringleader and was doing 
most of the talking.” Also, Baxter “did not remember” 
being interviewed by defendant’s lawyer prior to trial.
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The appellate court correctly upheld the circuit court’s 
denial of leave to fi le this claim. As this is defendant’s 
fi fth request for collateral review, the procedural default 
hurdles are “immense.” See Tenner, 206 Ill. 2d at 392. 
In his fi rst postconviction petition, defendant claimed 
that trial counsel was ineffective for not raising an 
insanity defense. In his second postconviction petition, 
defendant claimed that his trial and appellate counsel were 
ineffective. In his third postconviction petition, defendant 
claimed that trial counsel was ineffective for failing to 
produce exculpatory witnesses. Davis, 388 Ill. App. 3d at 
875. The appellate court found that defendant “has failed 
to meet his burden of showing cause due to his failure to 
identify an objective factor that impeded his ability to 
raise his claim of ineffective assistance of juvenile court 
counsel during his three prior postconviction petitions 
which asserted ineffective assistance of counsel.” 2012 IL 
App (1st) 112577-U, ¶ 22.

Before this court, defendant argues that juvenile court 
counsel’s defi cient representation was not discovered until 
his current postconviction counsel spoke with Baxter in 
December 2010. We reject this argument. Defendant fails 
to explain why he was unable to discover this allegedly new 
evidence earlier, or raise this or a similar claim in any of 
his earlier postconviction proceedings. A defendant is not 
permitted to develop the evidentiary basis for a claim in a 
piecemeal fashion in successive postconviction petitions, 
as defendant has attempted to do here. See People v. 
Erickson, 183 Ill. 2d 213, 226-27, 700 N.E.2d 1027, 233 
Ill. Dec. 319 (1998).
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We hold that defendant has failed to establish “cause” 
for failing to raise this claim earlier. See 725 ILCS 5/122-
1(f) (West 2012); Pitsonbarger, 205 Ill. 2d at 462-63. 
Baxter’s affi davit testimony is not of such character that 
it could not have been discovered earlier by the exercise 
of due diligence. See People v. Silagy, 116 Ill. 2d 357, 368, 
507 N.E.2d 830, 107 Ill. Dec. 677 (1987). As both prongs 
of the cause and prejudice test must be satisfi ed (People 
v. Guerrero, 2012 IL 112020, ¶ 15, 963 N.E.2d 909, 357 
Ill. Dec. 511), defendant’s claim is barred. We uphold the 
denial of leave to fi le this claim.

III. CONCLUSION 

For the foregoing reasons, the judgment of the 
appellate court is affi rmed.

Affi rmed.
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APPENDIX B — ORDER OF THE APPELLATE 
COURT OF ILLINOIS, FIRST JUDICIAL 
DISTRICT, DATED DECEMBER 28, 2012

NOTICE: This order was fi led under Supreme Court Rule 
23 and may not be cited as precedent by any party except 
in the limited circumstances allowed under Rule 23(e)(1).

IN THE APPELLATE COURT OF ILLINOIS 
FIRST DISTRICT, SECOND DIVISION

No. 1-11-2577

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

v.

ADDOLFO DAVIS,

Defendant-Appellant.

Appeal from the Circuit Court of Cook County

No. 91 CR 3548

Honorable Angela Munari Petrone, Judge Presiding.

December 28, 2012, Decided

PRESIDING JUSTICE QUINN delivered the 
judgment of the court. Justices Connors and Simon 
concurred in the judgment.
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ORDER

Held: Defendant appeals from the denial of his 
successive post-conviction petition in which 
he asserted that his sentence of life without 
parole for murder is an illegal sentence because 
it is “cruel and unusual punishment” under 
the Eighth Amendment of the United States 
Constitution. Under the principles articulated 
in Miller v. Alabama, 132 S. Ct. 2455, 183 
L. Ed. 2d 407 (2012), we vacate defendant’s 
sentence and remand for resentencing. This 
decision is in line with this court’s recently 
published opinion in People v. Williams, 2012 
IL App (1st) 111145, 982 N.E.2d 181, 367 Ill. 
Dec. 5031 and we adopt the reasoning from 
that opinion into this order. The circuit court’s 
ruling on his ineffective assistance of counsel 
claim is affi rmed.

I. PROCEDURAL HISTORY

Many of the facts from this criminal case are 
unnecessary to our disposition of this appeal. Suffi ce 
it to say that the defendant was a juvenile and given a 
mandatory sentence of life in prison without possibility of 
parole. Any detailed rendition of the facts of this case are 
provided in this court’s prior opinion, People v. Davis, 388 
Ill. App. 3d 869, 904 N.E.2d 149, 328 Ill. Dec. 387 (2009). 

1. See also People v. Morfi n, 2012 IL App (1st) 103568, 981 
N.E.2d 1010, 367 Ill. Dec. 282
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However, we point out that defendant was found guilty by 
a jury of two counts of fi rst degree murder, two counts 
of attempted murder and home invasion. He received 
natural life imprisonment for the murder convictions, 30 
years imprisonment for each count of attempted murder 
and 30 years imprisonment for the home invasion, with 
all sentences to run concurrently. People v. Davis, 388 Ill. 
App. 3d 869, 874, 904 N.E.2d 149, 328 Ill. Dec. 387 (2009). 
He appealed those convictions and sentences directly. This 
court affi rmed the convictions and sentences on October 
25, 1995. People v. Davis, No. 1-93-1821 (Rule 23 October 
23, 1995). The supreme court denied defendant’s request 
for leave to appeal. People v. Davis, No. 80170 (January 
31, 1996)

Defendant fi led three pro se postconviction petitions. 
The fi rst one was fi led October 11, 1996 which the circuit 
court dismissed on November 20, 1996. People v. Davis, 
388 Ill. App. 3d 869, 874, 904 N.E.2d 149, 328 Ill. Dec. 387 
(2009). On December 18, 1996, defendant fi led an amended 
pro se postconviction petition together with a motion for 
substitution of judges. This petition was dismissed by the 
circuit court on March 17, 1997. Id. On March 5. 1999, 
this court affi rmed the circuit court rulings (People v. 
Davis, 302 Ill. App. 3d 1090, 746 N.E.2d 909, 254 Ill. Dec. 
152 (Rule 23 Order, March 5, 1999)) and again, leave to 
appeal to the supreme court was denied. 185 Ill. 2d 639, 
720 N.E.2d 1097, 242 Ill. Dec. 142 (1999). Defendant fi led 
his third pro se postconviction petition on November 10, 
1998. People v. Davis, 388 Ill. App. 3d 869, 875, 904 N.E.2d 
149, 328 Ill. Dec. 387 (2009). On res judicata grounds, the 
circuit court dismissed the third petition and the dismissal 



Appendix B

31a

was affi rmed on appeal. People v. Davis, 307 Ill. App. 3d 
1067, 760 N.E.2d 1059, 260 Ill. Dec. 286 (Rule 23 Order, 
September 10, 1999). Leave to appeal to the supreme court 
was denied, as well. People v. Davis, 187 Ill. 2d 576, 724 
N.E.2d 1271, 244 Ill. Dec. 187 (2000).

Defendant fi led a section 2-1401 petition pursuant to 
the Code of Civil Procedure (735 ILCS 5/2-1401 (West 
2010)) on September 25, 2002, alleging that his sentence 
imposed on him as a juvenile was unconstitutional. 
This petition was subsequently treated as another 
postconviction petition and counsel was appointed who 
filed a supplement to this petition and argued that 
pursuant to People v. Miller, 202 Ill. 2d 328, 781 N.E.2d 
300, 269 Ill. Dec. 503 (2002), his natural life sentence 
was unconstitutional because defendant did not actually 
participate in the act of killing. The State fi led a motion to 
dismiss this petition and argued that defendant’s reliance 
on Miller was inappropriate because defendant was an 
active participant before, during and after the shootings. 
People v. Davis, 388 Ill. App. 3d 869, 877, 904 N.E.2d 149, 
328 Ill. Dec. 387 (2009). New counsel for defendant stepped 
in and fi led a second supplemental postconviction petition 
and additionally argued that defendant’s sentence violated 
the Eighth Amendment to the United States Constitution. 
Id. This new counsel also fi led a supplemental response 
to the State’s motion to dismiss and argued defendant 
was convicted under a theory of accountability so that the 
Miller case should be applied retroactively. Additionally, 
counsel argued that the statute requiring mandatory 
life sentence when applied to a juvenile violated the 
Constitution. Id.
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A hearing was held on this petition. The circuit court 
found that defendant “had great participation in the 
murders,” thereby distinguishing the Miller case where 
the defendant “only acted as a lookout” and dismissed the 
petition. Id. This court affi rmed the dismissal and held 
that pursuant to Teague v. Lane, 489 U.S. 288, 109 S. 
Ct. 1060, 103 L. Ed. 2d 334 (1989) and People v. Flowers, 
138 Ill. 2d 218, 561 N.E.2d 674, 149 Ill. Dec. 304 (1990), 
the supreme court’s decision in Miller did not apply 
retroactively to the instant case because the conviction 
and sentence were fi nal before the issuance of the Miller 
decision. This court did state that “[i]t is the opinion of 
this panel of the appellate court that if there was ever a 
case that should be applied to cases on collateral review 
even though it does not meet the requirements of Teague, 
People v. Miller, 202 Ill. 2d 328, 781 N.E.2d 300, 269 Ill. 
Dec. 503 (2002), is that case.” (citing Teague v. Lane, 489 
U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989). Leave 
to appeal this decision was denied on September 30, 2009 
(233 Ill. 2d 571, 919 N.E.2d 357, 335 Ill. Dec. 638) and the 
United States Supreme Court denied certiorari on March 
1, 2010. Davis v. Illinois, 559 U.S. 980, 130 S. Ct. 1707, 176 
L. Ed. 2d 195 (No. 09-8354 Mar. 1, 2010).

This appeal stems from defendant’s “Motion For 
Leave To File A Verifi ed Successive Post-Conviction 
Petition”, fi led on April 18, 2011. Plaintiff alleged both 
that the mandatory natural life sentence imposed on him 
violated the Eighth Amendment relying on Graham v. 
Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 
(2010) and argued new grounds for ineffective assistance of 
counsel at the transfer hearing because his counsel failed 
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to interview an eyewitness, Lamont Baxter. On August 
1, 2011, the circuit court denied the motion for leave to 
fi le a successive petition. Specifi cally, the court held that 
Graham did not apply to the instant case because Graham 
held that natural life sentences could not be imposed on 
“a juvenile offender who did not commit a homicide” and 
defendant was convicted of two homicides. The court also 
denied defendant leave to fi le his successive postconviction 
petition, finding that Lamont Baxter’s 2010 affidavit 
submitted in support of the motion directly contradicted 
Baxter’s grand jury testimony, trial testimony and his 
statements made to police shortly after the murders 
occurred.

This timely appeal followed.

II. DISCUSSION

In this appeal, defendant argues that despite being 
sentenced prior to the United States Supreme Court 
ruling in Miller v. Alabama, 132 S. Ct. 2455, 183 L. Ed. 
2d 407 (2012), the mandatory sentence he received is 
unconstitutional and, therefore, illegal, as it violates the 
mandate against cruel and unusual punishment because 
of his status as a juvenile at the time he participated in 
the murders for which the punishment was imposed. 
Defendant submits that Miller requires that this court 
vacate his mandatory life-without-parole sentence and 
remand to the circuit court for a resentencing hearing 
consistent with the principles outlined by the United 
States Supreme Court.
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As we recently stated:

“The Act allows criminal defendants to 
challenge their conviction or sentence based on 
substantial deprivations of their constitutional 
rights. People v. Peeples, 205 Ill. 2d 480, 509, 
793 N.E.2d 641, 275 Ill. Dec. 870 (2002). The 
filing of only one postconviction petition is 
contemplated under the Act. People v. Morgan, 
212 Ill. 2d 148, 153, 817 N.E.2d 524, 288 Ill. 
Dec. 166 (2004). A petition under the Act is a 
collateral proceeding, not an appeal. People v. 
Williams, 209 Ill. 2d 227, 232, 807 N.E.2d 448, 
282 Ill. Dec. 824 (2004). Therefore, res judicata 
bars issues previously raised on appeal. Id. at 
233. Similarly, issues not raised, even though 
they could have been raised on appeal, are 
waived. Id. However, a successive petition will 
be considered on its merits, and the statutory 
bar to doing so will be relaxed, in the interest 
of fundamental fairness. Id. In order to have a 
successive petition considered, a petitioner must 
satisfy the cause-and-prejudice test. People v. 
Ortiz, 235 Ill. 2d 319, 329, 919 N.E.2d 941, 336 
Ill. Dec. 16 (2009).” People v. Williams, 2012 
IL App (1st) 111145 ¶ 35, 982 N.E.2d 181, 367 
Ill. Dec. 503.

The cause-and prejudice test is codifi ed in section 
122-1(f) of the Act, which states:
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“(f) Only one petition may be fi led by a petitioner 
*** without leave of court. Leave of court may 
be granted only if a petitioner demonstrates 
cause for his or her failure to bring the claim 
in his or her initial post-conviction proceedings 
and prejudice results from that failure. For 
purposes of this subsection(f): (1) a prisoner 
shows cause by identifying an objective factor 
that impeded his or her ability to raise a 
specifi c claim during his or her initial post-
conviction proceedings; and (2) a prisoner shows 
prejudice by demonstrating that the claim not 
raised during his or her initial post-conviction 
proceedings so infected the trial that the 
resulting conviction or sentence violated due 
process. 725 ILCS 5/122-1(f) (West 2010).

Miller v. Alabama, 132 S. Ct. 2455, 183 L. Ed. 2d 
407 (2012) is the third in a recent line of United States 
Supreme Court cases that addresses the “cruel and 
unusual punishment” aspect of the Eighth Amendment 
of the United States Constitution as it should be applied 
in juvenile sentencing proceedings. The fi rst case was 
Roper v. Simmons, 543 U.S. 551, 578, 125 S. Ct. 1183, 
161 L. Ed. 2d 1 (2005), which prohibited the death penalty 
as a sentence for defendants who committed their crime 
before the age of eighteen. The second case was Graham 
v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 
(2010), which prohibited a sentence of life without parole for 
a juvenile offender who committed a non-homicide crime. 
Finally, earlier this year, the United States Supreme 
Court issued its opinion in Miller v. Alabama, 132 S. Ct. 
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2455, 183 L. Ed. 2d 407 (2012), which held that based on 
both the Roper and Graham precedents, any provision 
which requires a mandatory sentence for a juvenile to life 
in prison without parole violates the Eighth Amendment 
and is unconstitutional.

We note that Miller did not foreclose the trial court’s 
ability to impose a sentence of life in prison without 
possibility of parole on a juvenile convicted of a homicide, 
such as the defendant in the instant case. Miller does 
require, however, that a trial court consider “how children 
are different, and how these differences counsel against 
irrevocably sentencing them to a lifetime in prison.” Miller 
v. Alabama, 132 S. Ct. 2455, 2469, 183 L. Ed. 2d 407 (2012).

The Miller court clearly stated, as follows:

“Mandatory life without parole for a juvenile 
precludes consideration of his chronological 
age and its hallmark features—among them, 
immaturity, impetuosity, and fai lure to 
appreciate risks and consequences. It prevents 
taking into account the family and home 
environment that surround him—and from 
which he cannot usually extricate himself—no 
matter how brutal or dysfunctional. It neglects 
the circumstances of the homicide offense, 
including the extent of his participation in the 
conduct and the way familial and peer pressures 
may have affected him. Indeed, it ignores that 
he might have been charged and convicted of 
a lesser offense if not for the incompetencies 
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associated with his youth—for example, 
his inability to deal with police offi cers and 
prosecutors (including on a plea agreement) or 
his incapacity to assist his own attorneys. And 
fi nally, this mandatory punishment disregards 
the possibility of rehabilitation even when the 
circumstances most suggest it.” Id. (Internal 
citations omitted).

The State argues that the holding in Miller v. 
Alabama should not be applied retroactively as it does 
not meet the standards for such application as explained 
in Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. 
Ed. 2d 334 (1989), and defendant has not met his burden 
under the cause and prejudice test as codifi ed in section 
122-1(f) of the Post-Conviction Hearing Act. 725 ILCS 
5/122-1(f) (West 2010). This court recently addressed this 
issue in People v. Williams, 2012 IL App (1st) 111145, 982 
N.E.2d 181, 367 Ill. Dec. 503, where we held:

“To determine whether Miller created a new 
constitutional rule of criminal procedure such 
that it can be applied retroactively in this 
case, we look to the standards set forth by the 
Supreme Court in Teague v. Lane and adopted 
by our supreme court in People v. Flowers. 
People v. Sanders, 238 Ill. 2d 391, 400-02, 939 
N.E.2d 352, 345 Ill. Dec. 509 (2010) (citing 
Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 
103 L. Ed. 2d 334 (1989), and People v. Flowers, 
138 Ill. 2d 218, 561 N.E.2d 674, 149 Ill. Dec. 304 
(1990). Our supreme court has explained the 
Teague analysis as such:
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‘Generally, new rules are not to 
be applied retroactively to cases 
on collateral review except in two 
instances: (1) if the rule places certain 
kinds of primary, private individual 
conduct beyond the power of the 
criminal-law-making authority to 
proscribe; or (2) if the rule requires 
the observance of those procedures 
that are implicit in the concept of 
ordered liberty.’ Id. at 401.

The second exception is limited to “‘watershed 
rules of criminal procedure’” and to “those new 
procedures without which the likelihood of an 
accurate conviction is seriously diminished.” Id. 
(quoting Teague, 489 U.S. at 311.

We hold that the Supreme Court’s decision 
in Miller should be retroactively applied in 
this case because it is a rule that ‘requires the 
observance of those procedures that are implicit 
in the concept of ordered liberty. Id.” People v. 
Williams, 2012 IL App (1st) 111145 ¶51-52, 982 
N.E.2d 181, 367 Ill. Dec. 503.

“[W]hen a defendant has met his burden under 
Teague that a new rule must be retroactively applied, the 
defendant has also met his burden under the cause-and-
prejudice test.” People v. Williams, 2012 IL App (1st) 
111145 ¶ 54, 982 N.E.2d 181, 367 Ill. Dec. 503 (citing 725 
ILCS 5/122-1(f) (West 2010)); People v. Pitsonbarger, 205 
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Ill. 2d 444, 461-62, 793 N.E.2d 609, 275 Ill. Dec. 838 (2002). 
In the context of a claim based upon Miller v. Alabama, 
this is because the sentencing procedure violated due 
process.

Therefore, it is imperative that a trial court, prior to 
sentencing a juvenile who would otherwise be faced with 
a mandatory sentence of life in prison without parole, 
must have an opportunity to consider any mitigating 
factor which the defendant wishes to raise and have the 
fl exibility to alter the sentence from the harshest possible 
(natural life without possibility of parole) to something 
less. A new sentencing hearing would comply with the 
requirement of the holding in Miller that “[b]y requiring 
that all children convicted of homicide receive lifetime 
incarceration without possibility of parole, regardless of 
their age and age-related characteristics and the nature of 
their crimes, the mandatory sentencing schemes before us 
violate the principle of proportionality, and so the Eighth 
Amendment’s ban on cruel and unusual punishment.” 
Miller, 132 S. Ct. at 2475.

In addition to his claims under Miller v. Alabama, 
defendant’s latest successive postconviction petition also 
asserts that he received ineffective assistance of counsel 
at his juvenile transfer proceeding. Defendant bases this 
assertion on an affi davit of an eyewitness, Lamont Baxter, 
to the double murder. Baxter had given a statement to 
the police shortly after the crime, he testifi ed before the 
grand jury and he testifi ed at defendant’s trial. In his 
affi davit, Baxter averred that he “did not remember” 
being interviewed by defendant’s lawyer prior to trial. 
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Baxter also said that “he did not remember [defendant] 
saying anything during the incident”, that a co-defendant 
“was the ringleader and was doing most of the talking”, 
and that defendant “looked like a scared kid being told 
what to do.”

The postconviction court ruled that Baxter’s 2010 
affi davit was directly contradicted by his testimony before 
the grand jury and at defendant’s trial, as well as Baxter’s 
statements to the police. As a result, the court deemed 
Baxter’s affi davit insuffi cient to meet defendant’s burden 
under the cause-and-prejudice test.

We note that defendant attacked the suffi ciency of his 
juvenile transfer hearing on his direct appeal. In rejecting 
defendant’s arguments, this court recited the evidence 
presented at the transfer hearing. This court noted that 
defendant’s probation officer testified that defendant 
had prior fi ndings of delinquency for armed robbery 
and armed violence. The probation offi cer recommended 
that the defendant be transferred to adult jurisdiction. 
The juvenile court also considered Baxter’s grand jury 
testimony. This court affi rmed the transfer. People v. 
Davis, No. 1-93-1821 (October 24, 1995).

Defendant also raised ineffective assistance of counsel 
claims in at least three prior postconviction petitions. 
This court rejected those claims. People v. Davis, 388 Ill. 
App. 3d 869, 871, 904 N.E.2d 149, 328 Ill. Dec. 387 and 
884 (2009). In one of those appeals, this court rejected 
defendant’s ineffective assistance of counsel claims as 
they were barred by the doctrine of res judicata because 
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he had raised an ineffective assistance of counsel claim 
in a previous postconviction petition. People v. Davis, 307 
Ill. App. 3d 1067, 760 N.E.2d 1059, 260 Ill. Dec. 286 (Rule 
23 Order September 10, 1999). We fi nd that defendant 
has failed to meet his burden of showing cause due to 
his failure to identify an objective factor that impeded 
his ability to raise his claim of ineffective assistance of 
juvenile court counsel during his three prior postconviction 
petitions which asserted ineffective assistance of counsel. 
Defendant has also failed to show this claim so infected the 
trial that the resulting conviction or sentence violated due 
process. There is no rational possibility that the juvenile 
court judge would not have transferred defendant to adult 
jurisdiction, even if the judge could have considered the 
contents of Baxter’s 2010 affi davit. Consequently, we 
affi rm the circuit court’s denial of defendant’s successive 
postconviction petition based on this issue. We note that, 
as we have remanded this matter to the circuit court for 
a new sentencing hearing, either party may call Lamont 
Baxter to testify at that hearing.

III. CONCLUSION

For all the forgoing reasons and for those reasons 
cited in our recently published opinion in People v. 
Williams, 2012 IL App (1st) 111145, 982 N.E.2d 181, 367 
Ill. Dec. 503, we vacate defendant’s sentence and remand 
for resentencing not inconsistent with this order. We 
vacate the dismissal of the claim in defendant’s successive 
postconviction petition based on Miller v. Alabama, 132 S. 
Ct. 2455, 183 L. Ed. 2d 407 (2012). We affi rm the dismissal 
of the claim in defendant’s successive postconviction 
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petition asserting ineffective assistance of counsel at the 
juvenile transfer hearing.

Affi rmed in part and vacated in part; cause remanded 
with directions.
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APPENDIX C — RULING OF THE CIRCUIT 
COURT OF COOK COUNTY, ILLINOIS COUNTY 
DEPARTMENT, CRIMINAL DIVISION, DATED 

AUGUST 1, 2011

IN THE CIRCUIT COURT OF COOK COUNTY, 
ILLINOIS COUNTY DEPARTMENT, 

CRIMINAL DIVISION

Post-Conviction
91CR-03548 (01)

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Respondent,

v.

ADOLFO DAVIS,

Defendant-Petitioner.

COURT’S RULING ON PETITIONER’S 
REQUEST TO FILE A SUCCESSIVE 

POST-CONVICTION PETITION

On March 8, 1993 petitioner, Adolfo Davis, was 
convicted by a jury of count one, fi rst degree murder 
of Bryant Johnson, and count 2, fi rst degree murder of 
Keith Whitfi eld, both in violation of Chapter 38, Section 
9-1-A(1); count 11, attempt fi rst degree murder of Keith 
McGee and count 12, attempt fi rst degree murder of 
Melvin Harvey, both in violation of Chapter 38, Section 
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8-4(38-9-1), and count 17, home invasion, in violation of 
Chapter 38, Section 12-11(A)(1), of the Illinois Revised 
Statutes 1985 as amended.

On April 19, 1993, petitioner was sentenced to 
concurrent terms of natural life imprisonment in the 
Illinois Department of Corrections on counts 1 and 2, and 
concurrent terms of thirty years in the Illinois Department 
of Corrections on counts 11, 12 and 17. Petitioner seeks 
leave to fi le a successive post-conviction petition seeking 
relief from the judgments of conviction and the sentences 
entered against him.

BACKGROUND – JUVENILE 
TRANSFER HEARING

Petitioner appeared in Cook County Juvenile Court 
as a minor respondent. In Dec., 1990 and Jan., 1991, a 
transfer hearing was held. The court heard of 8 station 
adjustments for charges including shoplifting, criminal 
damage to property, criminal trespass to vehicle, 
trespassing, and possession of marijuana, 12 referrals 
for charges including armed robbery, armed violence, 
burglary, theft, possession of controlled substance, 
battery, and possession of stolen motor vehicle, and of 
delinquency fi ndings.

At the hearing, Det. Dennis Dwyer testifi ed that he 
investigated a double murder at 5616 S. Calumet where 
four people had been shot and two died. Two eyewitnesses 
named petitioner, AKA Spooncakes, as one of three who 
perpetrated this crime.
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Stipulated GJ testimony from Lamont Baxter was that 
petitioner, AKA Spooncakes, and two others approached 
him with guns in hand and asked who was upstairs and 
if they had drugs or money. The three discussed whether 
they were going to kill everyone and decided to let the 
woman live. While petitioner was holding a gun, the two 
others started shooting. GJ testimony of Alfred Weeden, 
who was present, substantiated this, and added that this 
was a dispute over drug sales territory.

Probation offi cer George Paulik prepared a social 
investigation with information of petitioner’s delinquent 
behavior, poor attendance and unsatisfactory grades at 
Montefi ore School. Petitioner’s mother was described 
as not caring and his grandmother as a loving woman 
who was overwhelmed and unable to care for petitioner. 
Paulik described petitioner as a threat to himself and the 
community and recommended that he be transferred to 
adult court. Petitioner’s grandmother, Frannie Davis, and 
Porche Alexander, a child welfare specialist with DCFS, 
also testifi ed.

Petitioner’s counsel argued that if petitioner were 
found guilty in adult court he would be subject to 
mandatory life imprisonment. Acknowledging this, the 
juvenile court granted the People’s motion to transfer 
petitioner’s case to adult court.

STATEMENT OF FACTS

The third fl oor apartment at 5616 S. Calumet, Chicago, 
was used by the Black Disciples (BDs) street gang as 
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a residence to sell drugs. Alfred Weeden lived on the 
third fl oor and his mother lived on the fi rst fl oor. Weeden 
controlled the drug operations, paid the workers and gave 
the proceeds to a leader in the gang called the “minister 
of the city.” Weeden allowed petitioner and codefendants, 
who were members of the Gangster Disciples (GDs) street 
gang, to “double up,” meaning to resell drugs that they 
purchased from Weeden. Weeden warned them to self in 
the back of the building and not get caught by the minister. 
The minister caught codefendant Caffey selling drugs and 
slapped him in the face several days before the murders 
in this case. As a result, petitioner and codefendants 
started shooting at the BDs, which resulted in the GDs 
and the BDs shooting back and forth throughout an entire 
weekend.

At about midnight on October 9, 1990, Weeden and 
Bryant Johnson arrived at the third fl oor apartment at 
5616 S. Calumet to begin their shift of selling drugs. 
Weeden was to sell the drugs and Johnson was responsible 
for the money. When they arrived, Keith McGee, Keith 
Whitfi eld, Melvin Harvey, Lamont Baxter and Weeden’s 
girlfriend, Joann Reed, were already at the apartment. 
At about 1 a.m., Baxter, who was not a gang member, left 
the apartment to purchase fast food for the group.

At about the same time on October 9, 1990, petitioner, 
Caffey and Bowman took a taxicab to the area of 56th and 
Calumet to seek revenge against the BDs for the insult 
against Caffey and to claim a spot in the area for the GDs 
to sell drugs. They saw Baxter exit the building at 5616 S. 
Calumet and decided to use Baxter to gain entrance into 
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the third fl oor apartment. Baxter testifi ed that petitioner, 
Caffey, and Bowman ran up to him. Caffey raised a gun 
to Baxter’s head and demanded to know who was in the 
third fl oor apartment and whether there were any guns 
or drugs in the apartment. Baxter testifi ed that all three 
men, including petitioner, had guns.

Baxter testifi ed that petitioner, Caffey and Bowman 
discussed whether they were going to kill everyone in 
the apartment or whether they were going to let Reed, 
Weeden’s girlfriend, live. Baxter testifi ed that petitioner 
and Bowman made the fi nal decision that they were going 
to kill everyone in the apartment except for Reed. Baxter 
testifi ed that as he begged for his life, petitioner, Caffey 
and Bowman forced him back to the third fl oor apartment 
and made him knock on the apartment door while the three 
men stooped down behind him.

Weeden testifi ed that about ten minutes after Baxter 
left the apartment, he heard knocking and opened the door 
after Baxter responded that he had returned. Petitioner, 
Caffey and Bowman charged into the apartment. Caffey 
and Bowman ran to the living room. Petitioner stopped in 
front of him and held a gun toward him. Weeden knocked 
the gun out of petitioner’s hand. Petitioner ran toward 
Caffey and Bowman. 

Melvin Harvey testifi ed that he saw petitioner, Caffey 
and Bowman fi re their guns before he dove between the 
couch and the radiator to hide from the shooting. Weeden 
and Baxter ran out of the apartment. Harvey heard about 
fi ve gunshots as they ran away. Baxter called police.
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Petitioner, Caffey and Bowman left the scene together. 
Weeden and Baxter subsequently identifi ed petitioner in 
a police photo array.

Johnson died due to multiple gunshot wounds. 
Whitfi eld died due to a single gunshot wound to the chest. 
McGee and Harvey sustained multiple nonfatal gunshot 
wounds. Police recovered .38 and .32 caliber bullets from 
the bodies of Johnson and Whitfi eld, and a .22 caliber 
bullet from the window of the apartment. A .22 caliber 
handgun was recovered in the closet of the apartment, 
but the gun was found not to have been the same gun that 
fi red the recovered .22 caliber bullet. Police recovered a 
plastic bag containing 43 separate packets of narcotics 
from the apartment.

Petitioner provided a statement to Assistant State’s 
Attorney Brian Sexton, who read the statement to the 
jury. In it, petitioner stated that he spoke with Caffey 
and Bowman about getting revenge on the BDs for 
slapping one of their gang members. Petitioner, Caffey 
and Bowman agreed to go to the third fl oor apartment 
at 56th and Calumet, and shoot their guns to kill anyone 
inside. On October 9, 1990, the three took a cab to the 
apartment. When they arrived outside the apartment 
building, Bowman gave each of them a gun. They saw 
Baxter leave the apartment. Petitioner decided to use 
Baxter to gain access to the apartment Petitioner, Caffey 
and Bowman decided they would have Baxter knock on the 
apartment door, they would tell everyone to lie down on 
the fl oor, they would get the drugs, money and guns, and 
then kill everyone except for Reed. After Baxter knocked 
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on the door, Weeden opened the door and knocked the 
gun out of petitioner’s hand. Petitioner heard Caffey and 
Bowman fi re about fi ve shots and they all ran down the 
stairs, got into a cab, and left the area.

Petitioners’ mother testifi ed that she was present when 
petitioner gave the statement, but she was intoxicated and 
on drugs. Petitioner’s grandmother testifi ed that she was 
petitioner’s legal guardian since his birth until he became 
a ward of the state a few weeks prior to the shootings.

During closing arguments, the State discussed the 
law of accountability and argued that petitioner was 
responsible for his actions and accountable for the actions 
of Caffey and Bowman since petitioner was involved in the 
planning and commission of the shootings. Instructions 
on accountability and felony murder were provided to the 
jury. The State also argued that there were three guns 
in the apartment and petitioner fi red his gun. During 
deliberations, the jury sent a note to the trial court 
asking: “Does a defendant actually have to be proved to 
have pulled the trigger of the murder weapon during a 
home invasion or is that person legally responsible for the 
conduct of another who did?” The trial court responded, 
“no” to the fi rst part of the jury’s question and “yes” to 
the second part. Petitioner objected to the trial court’s 
response. The jury found petitioner guilty of the fi rst 
degree murders of Johnson and Whitfi eld, of the attempt 
fi rst degree murders of Harvey and McGee, and of home 
invasion.
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PROCEDURAL HISTORY

On appeal, petitioner argued that his case should not 
have been transferred to the adult system because: (1) he 
was subject to a mandatory life sentence; (2) his attorney 
was ineffective for failing to suggest a transfer limitation; 
(3) a mandatory life sentence imposed upon a fourteen year 
old violates the Illinois Constitution’s due process clause; 
and (4) juvenile authorities failed to provide him with 
adequate services. The appellate court of Illinois affi rmed 
petitioner’s convictions and sentences on October 24, 1995. 
People v. Davis, No. 1-93-1821 (1995) (unpublished order 
pursuant to Supreme Court Rule 23). The Illinois Supreme 
court subsequently denied the petition for leave to appeal. 
People v. Davis, 165 Ill.2d 556 (1996).

On October 11, 1996, petitioner fi led his fi rst pro se 
post-conviction petition, more than eight months after 
his leave to appeal was denied. He argued that: (1) the 
circuit court abused its discretion by sentencing him 
to natural life; (2) the circuit court erred by precluding 
expert testimony regarding his ability to understand his 
Miranda rights; (3) it was error for witnesses to testify in 
front of his jury and codefendant’s separate jury during 
their simultaneous trials; (4) the prosecutor erred by 
discussing accountability in his opening statement; (5) it 
was error not to suppress petitioner’s statement; (6) trial 
counsel was ineffective for not raising an insanity defense; 
and (7) the evidence was insuffi cient to convict petitioner 
beyond a reasonable doubt. The circuit court summarily 
dismissed the petition on November 20, 1996.
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On December 18, 1996, petitioner fi led an “amended” 
post-conviction petition. He argued that: (1) his fi rst pro se 
petition was dismissed due to judicial bias and because it 
was pro se; (2) his statement should have been suppressed; 
(3) the State knowingly used perjured testimony; (4) 
the circuit court allowed improper stipulations denying 
his right to cross-examination; (5) the evidence was 
insuffi cient to support his convictions; and (6) he was 
punished for exercising his right to a jury trial. This 
“amended” post-conviction petition was denied on March 
17, 1997.

While petitioner’s fi rst pro se post-conviction petition 
appeal was pending, on November 10, 1998, petitioner 
fi led his third pro se post-conviction petition. He alleged 
that trial counsel was ineffective for failing to produce 
exculpatory witnesses. Petitioner attached an affi davit 
from Keith McGee, one of the victims, in which McGee 
said he did not see petitioner or codefendants during the 
shooting, and that neither petitioner nor codefendants 
shot him.

On November 30, 1998, the circuit court dismissed 
the petition, saying it was frivolous and patently without 
merit since it was untimely, petitioner had not shown that 
the delay was not due to his culpable negligence, and his 
claim of ineffective assistance of counsel was res judicata 
because of the prior proceeding. On Sept. 10, 1999, the 
appellate court affi rmed this dismissal. People v. Davis, 
No.1-99-0159 (2000) (unpublished order pursuant to 
Supreme Court Rule 23). A petition for leave to appeal to 
the Illinois Supreme Court was denied. People v Davis, 
187 Ill.2d 576 (2000).
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On March 5, 1999, the appellate court affi rmed the 
dismissals of petitioner’s fi rst post-conviction petition and 
his “amended” post-conviction petition, agreeing with the 
assessment of the public defender, petitioner’s attorney on 
appeal, that there were no arguable bases for collateral 
relief and that the petition was untimely fi led. People v. 
Davis, No. 1-98-2277 (1999) (unpublished order pursuant 
to Supreme Court Rule 23). The petition for leave to appeal 
was denied. People v. Davis, 185 Ill.2d 639 (1999).

On September 25,  2002 ,  pet it ioner f i led an 
“extraordinary petition for relief from judgment pursuant 
to 735 ILCS 5.2-1401(f), under Illinois Revised Statute 
752 ILCS 5/2-1401 relief of judgment.” He alleged that: 
(1) mandatory life imprisonment for a juvenile convicted 
through accountability is unconstitutional; and (2) the 
indictment did not provide him with formal notice that the 
offense for which he was being tried mandated natural life 
in prison. This petition was not placed on the court call.

On April 24, 2003, an assistant public defender fi led 
a motion to appoint the public defender of Cooke County 
and to advance the petition to the second stage of post-
conviction proceedings as it was not summarily dismissed 
within 90 days.

On June 2, 2005, assistant public defender (APD) 
Timothy Leeming fi led a “Supplemental Petition for Post-
Conviction Relief.” He argued that a juvenile offender 
convicted by way of accountability cannot be sentenced to 
natural life in prison, and whether defendant was present 
at the scene of the crime, or accompanied the actual killer 
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before and after the crime, or was armed with a gun at 
one time or another, are of no legal importance. He argued 
that petitioner did not participate in the killings, so his 
natural life sentence is unconstitutional. People v. Miller, 
202 Ill.2d 328 (2002).

APD Leeming also fi led a Rule 651(c) certifi cate, 
where he averred that he consulted with petitioner to 
ascertain his contentions of deprivation of constitutional 
rights, examined pertinent sections of the record of trial 
proceedings, and fi led a supplemental petition, which was 
necessary to adequately present petitioner’s contentions.

On September 8, 2005, the State filed a written 
“motion to dismiss petitioner’s supplemental petition for 
post-conviction relief.” The State argued that: (1) if treated 
as a 2-1401 petition, the petition was not fi led within the 
two year statute of limitations; (2) if treated as a post-
conviction petition, it should be dismissed as untimely 
since it was fi led beyond the six month limitation of the 
Post-Conviction Hearing Act, 725 ILCS 5/122-1(c); (3) 
petitioner had fi led at least two previous post-conviction 
petitions, so the principles of res judicata and waiver 
barred further review of his claims; (4) petitioner had not 
demonstrated cause and prejudice to obtain leave to fi le a 
successive post-conviction petition; (5) reliance on Miller 
was misplaced because petitioner was an active participant 
before, during, and after the shootings; and (6) petitioner’s 
conviction was not based on accountability since the State 
argued at trial that petitioner fi red his weapon and only 
argued accountability as an alternative theory.
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On November 8, 2005, assistant public defender 
Leeming fi led “Petitioner’s response to the State’s motion 
to dismiss.” He argued that: (1) the State’s eyewitness, 
Melvin Harvey, was not credible; (2) the jury’s verdict 
of guilty was based upon an accountability theory; and 
(3) People Miller, 202 Ill.2d 328 (2002), should be applied 
retroactively to cases on collateral review; and (4) Miller 
requires that petitioner’s automatic natural life sentence 
be vacated, because petitioner was a minor.

Private counsel fi led a “Supplemental response to 
the State’s motion to dismiss petition for post-conviction 
relief.” Counsel argued that: (1) Miller should be applied 
retroactively; (2) petitioner was clearly convicted under 
a theory of accountability, and (3) the statute mandating 
a natural life sentence violated the Illinois and United 
States Constitutions, as applied to a 14 year old.

On July 1, 2006, private counsel fi led a “Verifi ed 
Second Supplemental Petition for Post-Conviction Relief.” 
Counsel argued that: (1) Miller prohibited the imposition 
of a natural life sentence for a juvenile who was deemed 
accountable for the actions of an adult; and (2) petitioner’s 
natural life sentence violated the eighth amendment to the 
United States Constitution.

On January 5, 2007, following a hearing, the circuit 
court granted the State’s motion to dismiss the petition 
for post-conviction relief. The court found that petitioner’s 
involvement in the multiple killings was distinguishable 
from the defendant’s involvement in Miller. While the 
defendant in Miller only acted as a lookout and “did not 
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enter the offi ce where the actual murder took place,” 
petitioner in this case “had some participation in the 
murders.” Petitioner “actually went to the location with the 
offenders, he actually entered the abode that the murders 
took place, and he carried a weapon to the crime scene 
which he “perhaps dropped.”

On February 25, 2009, the appellate court affi rmed 
the second stage dismissal of petitioner’s supplemental 
post-conviction petition. The court held that: (1) in Miller, 
our supreme court did not create a new substantive rule, 
that would warrant retroactive application, prohibiting 
the imposition of a natural life sentence for all juveniles or 
for all juveniles based on a theory of accountability. Our 
supreme court said that a sentence of life imprisonment 
was unconstitutionally disproportionate as applied to 
the Miller defendant, because he was “the least culpable 
offender imaginable.” Our supreme court specifi cally 
noted that “its decision does not imply that a sentence of 
life imprisonment for  a juvenile offender convicted under a 
theory of accountability is never appropriate.” It is certainly 
possible, the court said, to contemplate a situation where a 
juvenile offender actively participated in the planning of 
a crime resulting in the death of two or more individuals, 
such that a sentence of natural life imprisonment without 
the possibility of parole is appropriate; (2) petitioner was 
aware that he faced a mandatory natural life sentence, as 
this was his argument in Juvenile Court as to why his case 
should not be transferred to adult court; and (3) privately 
retained post-conviction counsel met the requirements of 
Rule 651(c). People v. Davis, No. 1-07-0398.
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Oh February 28, 2007, petitioner fi led a pro se motion 
for appointment of counsel for appeal, which was stricken 
off call by the circuit court on March 27, 2007, as an 
Illinois State Appellate Defender had been appointed on 
February 9, 2007.

MOST RECENT MOTIONS BY PETITIONER

On April 18, 2011 petitioner/private counsel fi led an 
“Application, affi davit and order to defend as an indigent 
person.” Private counsel also fi led a “Motion for leave to 
fi le a verifi ed successive post-conviction petition instanter 
pursuant to 725 ILCS 5/122-1.” Herein, petitioner states 
that he “incorporates into this Motion the arguments made 
in the Successive Petition, Attachment A.”

Petitioner argues that: (1) that his life without parole 
sentence is cruel and unusual punishment and violates his 
Eighth Amendment rights, per Graham v. Florida, 130 
S.Ct. 2011 (2010), which should apply to him retroactively 
on collateral review.

However, the argument of unconstitutionality of 
petitioner’s life sentence was already made and ruled on 
in a prior post -conviction petition, so is barred by the well 
established doctrine of res judicata. People v. Miller, 203 
Ill. 2d 433 (2002).

Even upon consideration of Graham, which petitioner 
argues should retroactively support his request for relief, 
petitioner’s request fails. In Graham, defendant was 16 
years old when he committed an armed robbery and 
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another crime. Under a plea agreement, the Florida trial 
court sentenced him as a juvenile to probation and withheld 
adjudication of guilt. While on probation, defendant 
committed a burglary. The trial court determined that a 
probation violation had occurred and sentenced defendant 
to life in prison, which, under Florida law, left defendant 
without the possibility of parole. Defendant appealed. 
The District Court of Appeal of Florida affi rmed and the 
Supreme Court of Florida denied review.

Certiorari was granted. The Supreme Court of 
the United States held that the Eighth amendment of 
the Constitution prohibits imposition of a sentence of 
life imprisonment without the possibility of parole on a 
juvenile offender who did not commit homicide.

I fi nd that Graham is distinguishable from petitioner’s 
case. In Graham, the defendant was not convicted of 
homicide. Here, petitioner was convicted of two fi rst 
degree murders as well as two attempt first degree 
murders and home invasion. As already noted, petitioner 
was an active participant in the planning of the multiple 
murders and shootings, his involvement was hands on 
and petitioner is also accountable for the actions of the 
codefendants. Herein is not a situation contemplated by 
the court in Graham where a sentence of natural life is 
inappropriate.

Petitioner argues that: (2) he was deprived of 
effective assistance of counsel during his juvenile transfer 
proceedings in violation of his due process rights under 
the Sixth and Fourteenth Amendments, because counsel 



Appendix C

58a

did not interview Lamont Baxter to learn the “persuasive, 
mitigating, newly discovered evidence now presented 
in the affi davit of Lamont Baxter, dated December 29, 
2010.” Petitioner argued “there is at least a reasonable 
probability that the juvenile court judge would not 
have transferred Mr. Davis to the criminal court.” This 
argument fails for several reasons:

The statements of Baxter’s affidavit contradict 
Baxter’s sworn testimony to the Grand Jury which was 
entered into evidence at the Juvenile Court transfer 
hearing:

In the Grand Jury, Baxter testifi ed that Spooncakes, 
(petitioner), Tigger and Verdell approached Baxter with 
guns in hand and asked who was upstairs and if they had 
drugs or money. In the affi davit, Baxter states that Tigger 
and Verdell had guns but he did not see if Spooncake had 
a gun;

In the Grand Jury, Baxter testified that Tigger, 
Verdell and Spooncakes discussed whether they were 
going to kill everyone and decided to let the woman live. 
In the affi davit, Baxter states that Tigger and Verdell 
began discussing whether or not they were going to let 
Joann live. Spooncake was not part of that conversation 
and he did not say a word; and

In the Grand Jury, Baxter testified that while 
Spooncakes was holding a gun, Tigger and Verdell started 
shooting. In the affi davit, Baxter states that when the door 
to the apartment opened, Tigger, Verdell and Spooncake 
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immediately rushed past Baxter ... immediately, Baxter 
began to hear gunshots.

The statements in Baxter’s affi davit also contradict 
his sworn testimony at trial, where Baxter testified 
that petitioner, Caffey and Bowman all had guns, that 
petitioner, Caffey and Bowman discussed whether they 
were going to kill everyone in the apartment or whether 
they were going to let Reed, Weeden’s girlfriend, live, and 
that petitioner and Bowman made the fi nal decision that 
they were going to kill everyone in the apartment except 
for Reed.

The statements in Baxter’s affi davit also contradict 
the trial testimony of another eyewitness, Alfred Weeden, 
that about ten minutes after Baxter left the apartment, 
Weeden heard knocking and opened the door after Baxter 
responded that he had returned. Petitioner, Caffey and 
Bowman charged into the apartment. Caffey and Bowman 
ran to the living room. Petitioner stopped in front of him 
and held a gun toward him. Weeden knocked the gun out 
of petitioner’s hand. Petitioner ran toward Caffey and 
Bowman.

The statements in Baxter’s affi davit also contradict 
Baxter’s statements to police shortly after the shootings/
murders occurred in October, 1990. The statements in 
Baxter’s affi davit were made in December, 2010, and fi led 
with the court in April, 2011, some ten and a half years 
after the shootings/murders occurred.
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The recantation of testimony is regarded as inherently 
unreliable. As a result, the courts will not grant a new trial 
on that basis except in extraordinary circumstances. People 
v. Morgan, 817 N.E.2d 524 (2004). Such circumstances do 
not exist here. For the above reasons, the statements in 
the affi davit of Lamont Baxter are not credible.

In addition, Baxter’s testimony was not the only 
evidence against petitioner at the juvenile transfer hearing 
or at trial, nor was Baxter the only eyewitness presented 
at the hearing or at trial. Even considering the statements 
in the affi davit to be newly discovered evidence, they are 
not of such conclusive character that they probably would 
have changed the results of the juvenile court transfer 
hearing or petitioner’s trial.

Petitioner now presents his own affi davit, in which 
he discusses his childhood, why he joined a gang, his 
version of what occurred on October 9, 1990, and that 
he regrets “the events that occurred in my youth.” He 
argues that he has tried to rehabilitate himself during 
his years of incarceration and that at the time of the 
crimes, he suffered from a critical lack of judgment and 
impulse control and that he could not have comprehended 
his Miranda rights.

Petitioner presents an aff idavit of Dr. Marty 
Beyer, of Cottage Grove, Oregon, a PHD in clinical/
community psychology, and child welfare and juvenile 
justice consultant. Dr. Beyer states that she interviewed 
petitioner in Stateville on December 9, 2010, she reviewed 
incomplete past records pertaining to petitioner, and read 
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petitioner’s book of poetry. Based on these actions, on 
knowledge gained through his education, and her clinical 
experience in working with abused and delinquent young 
people and families, and psychological literature, she has 
opinions:

In 1990, Dr. Meyer would have concluded that 
petitioner’s involvement in “the crime in which victims 
were killed and injured” was “the result of typical 
adolescent immaturity and years of preventable suffering.” 
Petitioner committed crimes as a juvenile because he did 
not have a stable home life or parents who loved him and 
he wanted to go to the Audy Home where the staff showed 
him love and support. Petitioner has a low IQ, defi cient 
vocabulary, had academic and behavior problems at 
school, and could not comprehend the Miranda warnings 
or understand what he was signing. Adolescents should 
receive less punishment than adults, even for Crimes of 
violence. Petitioner “poses little danger to the public and 
would make a positive contribution in the community if 
he is permitted to leave prison.”

However, a post-conviction petition is limited to 
constitutional issues which were not and could not have 
been raised on direct appeal. People v. King, 192 Ill. 2d 189 
(2000). Post-conviction proceedings are not a continuation 
of or an appeal from the original case. People v. Flowers, 
208 Ill. 2d 291 (2003). Petitioner’s guilt or innocence is 
not relitigated. People v. Gale, 876 N.E.2d 171 (2007). 
Suffi ciency of evidence is an issue for direct appeal, not 
post-conviction review. People v. Boyd. 347 Ill. App. 3d 321 
(2004). Therefore, petitioner’s regrets, his version of what 
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occurred ten and a half years ago, and his more recent 
attempts at rehabilitation, and Dr. Meyer’s opinions are 
not properly presented at this time. The issue of inability 
to understand Miranda is also barred by the doctrine of 
res judicata.

CONCLUSIONS

Based on all of the above, I fi nd that petitioner has 
failed to satisfy the cause and prejudice test as required by 
People v. Pitsonbarger, 205 Ill. 2d 444 (2002) and codifi ed 
in 725 ILCS 5/122-1(f) (West 2006) Therefore:

(i)  Petitioner’s motion for leave to fi le a successive 
petition for post-conviction relief and docket this 
petition for further proceedings is denied;

(ii)  Petitioner’s request to “grant suffi cient time and 
leave to amend this petition to add additional 
claims and supporting affidavits and factual 
material as his investigation continues” is denied;

(iii) Petitioner’s request to “grant the authority to 
obtain subpoenas for witnesses, documents, and 
other discovery necessary to prove the facts 
alleged in the petition, including but not limited 
to the evidentiary material admitted at trial and 
during his juvenile transfer proceedings, to which 
petitioner and his counsel have not had access” 
is denied;

(iv) Petitioner’s request to declare his life without 
parole sentence unconstitutional is denied;
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(v) Petitioner’s request to “grant an evidentiary 
hearing concerning the lawfulness of his transfer 
to the criminal courts or vacate petitioner’s 
convictions and sentence” is denied;

(vi) Petitioner’s request to “grant such other relied 
as may be appropriate” is denied; and

(vii) Petitioner’s “Application, affi davit and order to 
defend as an indigent person” is denied.

/s/    
Judge Angela M. Petrone
Criminal Division
Circuit Court of Cook County

Date: August 1, 2011
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APPENDIX D— REPORT OF PROCEEDINGS 
IN THE CIRCUIT COURT OF COOK COUNTY, 

COUNTY DEPARTMENT-CRIMINAL DIVISION, 
DATED APRIL 10, 1993

 STATE OF ILLINOIS

COUNTY OF COOK

IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT-CRIMINAL DIVISION

THE PEOPLE OF THE STATE OF ILLINOIS

-vs-

ADDOLFO DAVIS

No. 91-CR-3548

Charge: Murder

REPORT OF PROCEEDINGS of the sentencing 
hearing before the Honorable EDWARD M. FIALA, on 
April 10, 1993.

***

THE COURT: Addolfo Davis. 

MR. O’CONNOR: Good morning, Judge. For the 
record, David J. O’Connor on behalf of the People.

THE COURT: Thank you.
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MR. KUSATZKY: Mark Kusatzky.

THE COURT: Have you received a copy of the 
defendant’s motion?

MR. O’CONNOR: I have, Judge.

THE COURT: The record is going to refl ect on March 
8, 1993, the jury found the defendant Adolfo Davis guilty 
of the murder of Brian Johnson, guilty of murder of 
Keith Woodfi eld, guilty of attempt murder, fi rst degree 
murder of Mr. Keith McGee, guilty of attempt fi rst degree 
murder of Melvin Harvey, judgment was entered upon 
the sentence and the Court then ordered a presentence 
investigation for today’s date.

And defendant’s counsel has furnished this Court with 
copies of the motion he intended to proceed upon. Those 
motions were spread of record.

Off the record.

(A discussion was had between Court and counsel, off 
the record, after which the following proceedings were 
had:)

MR. KUSATZKY: For the record, Mark Kusatzky, 
K-U-S-A-T-Z-K-Y, Assistant Public Defender on behalf 
of Adolfo Davis who is before you in open court.

THE COURT: Will you make your motion for new 
trial, please.
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MR. KUSATZKY: Your Honor, when Mr. Davis was 
found guilty, which was on March 8th, your Honor by 
agreement of all parties continued it to April 19th for the 
sentencing. Even though it was past the 30 day date, I 
believe your Honor did so--ask both sides and both sides 
a that the motion could be fi led before today’s date though 
after the 30 day date for the purpose of--and it would still 
preserve the record for the motion for new trial. Am I 
correct?

THE COURT: Correct.

MR. KUSATZKY: Your Honor, a motion for new trial 
was fi led on March 31st, which was within the 30 day 
period, and it was amended on April 14th to an amended 
motion for new trial.

Your Honor, both motions together fully state the 
defendant’s position in regards to why a  new trial should 
be granted. It states the errors which the defense believes 
occurred. We believes it preserves those issues in that 
motion, and therefore, your Honor, we would rest upon 
that motion unless the Court would like further argument 
upon any point so stated.

THE COURT: Mr. State’s Attorney, do you wish to 
respond?

MR. O’CONNOR: Judge, we have had an opportunity 
to review the motion for new trial as well as the amended 
motion for new trial.
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First of all, we waive no notice with respect to 
the desire of the defense attorney in awaiting for any 
transcripts that would be forthcoming. We would make a 
general denial  to many of the allegations made within the 
motion itself. Quite frankly, Judge many of the allegations 
that are made in the motion for new trial simply are not 
borne out by the record during the course of this trial.

Counsel refers to a severance prior to trial. They 
did in fact get a separate and distinct trial, and that’s 
completely consistent with the Supreme Court--the law 
of the Supreme Court has handed down in Zeferro versus 
United States, and in the opinion, it is the sole discretion 
of the trial court with respect to any form of severance.

Your Honor protected the rights of the defendant at all 
times evidenced by the fact that he did get a full separate 
jury from his co-defendants.

Counsel alleges that there is an explanation that 
was mistaken in the form of an opening statement with 
respect to accountability theory, however, they provide no 
support for even an allegation of prejudice with respect 
to that allegation.

I would submit that the remainder of the motion is 
quite frankly, Judge, not borne out by the record. There 
is even in point 16, trial court erred in admitting Fanny 
Davis’ testimony as to who cared for Adolfo Davis. 
She should have been allowed to testify regarding the 
educational background.
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My recollection notes with respect to that particular 
allegation indicates that counsel on his own motion back 
in chambers indicated that he was not going to enunciate 
any further testimony than what he did during the time 
of the direct examination.

Further, Judge, we believe that this Court assured the 
defendant all his constitutional rights, that any ruling that 
your Honor made did so to protect those rights, that they 
were in the sound discretion of the trial court, and that any 
of the allegations made with respect to closing statements 
certainly were not done for purposes of prejudicing the 
defendant nor is there any indication that these allegations 
had any prejudicial effect on the jury.

Accordingly, Judge based upon the motion as fi led, 
motion for new trial as well as the amended motion for 
new trial, we would ask that that motion be denied.

THE COURT: Anything further?

MR. KUSATZKY: Just briefl y, your Honor, in regards 
to the severance and set for trial issue, your Honor may 
recall you did grant the severance, yet there were certain 
witnesses that when their testimony was conducted, it was 
present in front of both juries. We did not believe that is 
a separate and complete trial.

In regards to misstating the law in opening statement, 
we have not alleged prejudice, the prejudice is, your Honor, 
that the jury sat throughout the entire trial believing a 
theory of accountability or what accountability was, and 
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that was based upon what the prosecution had stated. We 
believe that was erroneous, your Honor, that is prejudice.

THE COURT: Thank you.

MR. KUSATZKY: Just on the fi nal point, in regard to 
Karen Davis’ testimony, what I stated what I believe Mr. 
O’Connor is referring to is an off the record discussion 
in chambers--just to set the record straight in regard to 
that, I did say I would--I did say that I would abide by the 
Court’s ruling, and that is what I did. But your Honor’s 
ruling was that Fanny Davis’ testimony would be limited 
in respect to the--your previous ruling that she cannot 
testify in regards to educational capacity of Mr. Davis 
because the mother Karen Davis would be testifying to 
that.

With that, I rest upon the motion.

THE COURT: I recall the evidence in this case very 
well. I have considered the arguments of both very able 
counsel. Counsel for the defendant has furnished this 
Court with copies of the motion which I have read. And 
I am thoroughly conversant with the contents thereof. 
Based upon the totality of the foregoing including the 
arguments of both very able counsel, the motion for new 
trial be and same hereby is denied and denied in toto.

You have a motion as to the constitutionality of the 
statute.

MR. KUSATZKY: That is correct, your Honor.
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We have fi led--cause to be fi led on April 14, 1993, 
a memorandum in support of the motion to declare 
unconstitutional 730 Illinois Compiled Statute 5/5-8-1.

The motion, your Honor is--the memorandum which 
contains the motion, your Honor, is self-explanatory. 
We ask your Honor hold the statute unconstitutional. 
Basically, your Honor, the statute allows no sentencing 
discretion to the Court which we believe is contrary to 
the Illinois Constitution 1970, Constitution Section 11 of 
Article 1, and we believe that your Honor should hold this 
statute unconstitutional for the reasons stated.

THE COURT: Very well. State, you may respond.

MR. O’CONNOR: Judge, just briefl y, this statute has 
already been passed upon by the Illinois Supreme Court. 
It has repeatedly held the statute is in fact constitutional. 
We would ask that you follow the mandate from the Illinois 
Supreme Court.

THE COURT: Very well. Anything further?

MR. O’CONNOR: No, sir.

THE COURT: Anything further by way of rebuttal.

MR. KUSATZKY: Your Honor, we would rest upon 
the motion unless your Honor wishes to ask us questions 
regarding it.
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THE COURT: I am familiar with this argument, I 
have heard this argument before. I read the motion to 
have this particular statute declared unconstitutional, 
I have read the memorandum in support with regard to 
that motion. I have considered the argument of both very 
able counsel as well.

Based upon the totality, I do fi nd that the statute in fact 
is constitutional has heretofore been held constitutional 
and is presumed constitutional, and the motion to declare 
it unconstitutional be and same hereby is denied and 
denied in toto.

Any other post-trial motions?

MR. KUSATZKY: No, your Honor.

THE COURT: Very well. Both sides received a copy 
of the presentence investigation?

MR. KUSATZKY: Yes, Judge.

THE COURT: Is there a waiver of the three-day 
period relative to the PSI, counsel.

MR. KUSATZKY: Your Honor, on behalf of Adolfo 
Davis, just following corrections: For defense attorney it 
should list my name, Mark Kusatzky, which it does not.

With that, your Honor, the presentence investigation 
contains no errors that we note of record. We would waive 
the three-day period.
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THE COURT: Very well. State do you waive it as well?

MR. O’CONNOR: We do, Judge. We would ask to 
make one amendment, that being that the presentence 
investigation as it is right now indicates that the 
defendant’s juvenile history was not received. With 
respect to the serious nature of this particular crime, we 
would ask that the defendant’s juvenile history be made 
a part of this presentence investigation and certainly be 
considered by the Court so that no reviewing court could 
ever suggest that that was not a consideration with respect 
to this defendant.

THE COURT:  Any objection?

MR. KUSATZKY:   Yes, your Honor.

THE COURT:  What is the basis?

MR. KUSATZKY:   Your Honor, we are at the stage 
of sentencing,  the Court has no discretion,  the PSI is a 
formality which does not apply to my client. It should--

THE COURT:  Then what is the prejudice if any to 
your client, counsel?

MR. KUSATZKY:  The prejudice is as is follows, your 
Honor, you attach a juvenile background sheet to the PSI, 
then the reviewing court upon issues regarding the trial 
will have that in front of them.
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We do not believe the reviewing court should have 
anything of that nature and does not apply to any trial 
issues.

THE COURT:  Very well.

MR. KUSATZKY:  Except the motion--except the 
motion to suppress statements,  your Honor. And it was 
dealt with in that motion, your Honor may recall.

THE COURT:  I do recall. I am going to allow the 
amendment. I don’t feel the Court of review would be 
unnecessarily prejudiced, and I am going to now consider 
this PSI amended and I will date the amendment today’s 
date.

I have read this PSI, and am conversant with it, and 
have now examined the juvenile record of this defendant 
as well.

State argument in aggravation.

MR. O’CONNOR: Judge, you have already indicated 
that you remember the facts of this case well. I submit to 
you that all of us until our dying day will remember the 
facts of this case well.

I think all of us having been experienced attorneys 
have stepped into these courts and argued many cases. 
However I don’t believe that one can come and send a chill 
through everyone’s spine the way that this case has with 
respect to young men who are out on our streets and have 
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decided upon--made decisions upon themselves discussing 
with one another that people should die.

And quite frankly, Judge, that’s exactly what this 
defendant and his two co-defendants did, they decided 
that an entire room of people should be killed for no other 
reason than they belonged to a different gang or perhaps 
had a different business venture with respect to narcotic 
related active than these particular defendants.

And, Judge, that is no reason at all. Two people ended 
up dying that night in an apartment, three others were 
critically wounded--I’m sorry, two others were critically 
wounded, some others escaped with their life.

To discuss amongst themselves that everyone should 
die is a frightening proposition for any person to come 
up with that decision. But people of tender years such as 
these defendants, it’s almost incomprehensible and yet I 
think that’s indicative of the violent nature of gangs and 
gang related activity in our society.

There exists under the law, rightfully so, no other 
option than to sentence this kid in what he deserves, this 
individual is deserving of natural life in the penitentiary 
without the possibility of parole. That’s the appropriate 
sentence, that’s the sentence that’s mandated by the 
legislature pursuant to Chapter 38, Section 105-8-1.

I would submit to your Honor that that’s a harsh 
penalty and yet the facts call for that type of penalty.
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We would ask that your Honor consistent with the 
law sentence this defendant to natural life without the 
possibility of parole.

THE COURT: Mitigation.

MR. KUSATZKY: Your Honor, the stage we are at 
under 730 ILCS 5/5-8-1, is that your Honor is to sentence 
Mr. Davis to natural life imprisonment, period. The law 
provides for no mitigation.

If the law provides for none, Judge, none--presenting 
any at this point is outside the bounds of the law.

As such, your Honor, we will present no live witnesses. 
But lest some reviewing court at some point in time will 
decide that the act of the legislature to group a 15 year old 
boy with anyone else should be--is wrong, and as a society 
we must have some discretion given to the Courts, then 
we present to the Court an offer of proof as to mitigation.

And we would make that part of the Court record.

MR. O’CONNOR: Judge, I have just been tendered 
an offer of proof as to mitigation. I would object in light of 
fact I have no opportunity to cross examine. I understand 
what counsel is suggesting.

THE COURT: Why don’t you read it counselor, your 
motion is denied.

MR. KUSATZKY: With that, your Honor--
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THE COURT: Notwithstanding the allegations 
contained in this motion in mitigation you just filed, 
counsel, you are not going to be offering any live witnesses, 
correct?

MR. KUSATZKY: That is correct, your Honor.

THE COURT: I will give you an opportunity, State, 
to make your response, if you choose to.

MR. O’CONNOR: Just the same response, Judge, that 
there is an offer of mitigation, there is no live witnesses 
subject to cross examination. We are objecting.

THE COURT: Very well.

Anything further, counselor?

MR. KUSATZKY: Your Honor, we rest.

THE COURT: Adolfo Davis, this is an opportunity for 
you to tell me anything that you wish to before I pronounce 
sentence upon you.

What do you have to say, young man, if anything?

DEFENDANT DAVIS: Nothing.

THE COURT: Very well. I have considered the 
arguments in aggravation, I considered the offer of 
proof as to mitigation fi led on behalf of the defendant.  
I am well aware of the statutory factors in aggravation 
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and mitigation. I have read this presentence report 
originally before its amendment and then subsequent to 
its amendment once it contained defense counsel’s name 
and juvenile rap sheet of this defendant.

I recall the facts in this case very, very well. I am well 
aware of the constitutional mandate we have in Illinois 
as to a potential for rehabilitation. However I am well 
aware of the statute in question, 730, ILCS 5/5-8-1. And 
this is truly a tragic case, tragic that two young men died, 
two young men almost died. And I am well aware of this 
defendant’s age.

Adolfo Davis, for the murder of Brian Johnson 
for whom--for whose murder which you now stand 
convicted, you are sentenced to the Illinois Department 
of Corrections Penitentiary, for your natural life without 
the benefi t of parole.

For the murder of Keith Woodfi eld for which you stand 
convicted, you are sentenced to the Illinois Department 
of Corrections penitentiary division for your natural life 
without the benefi t of parole. These two life sentences 
shall be concurrent, one with the other.

For the offense of attempt fi rst degree murder of Keith 
McGee for which you stand convicted, you are sentenced 
to the Illinois Department of Corrections penitentiary 
division for a term of 30 years.

For the offense of attempt fi rst degree murder for 
which you stand convicted of Melvin Harvey, you are 
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sentenced to the Illinois Department of Corrections, 
penitentiary division for the term of 30 years. These 
sentences shall be concurrent, one with the other.

For the offense of home invasion, namely the dwelling 
place of one Alfred Wheaton, for which you stand 
convicted, you are sentenced to the Illinois Department of 
Corrections penitentiary division for a term of 30 years.

These sentences shall all be concurrent one with 
the other, and judgment is entered upon each of those 
sentences.

I am going to appoint the Public Defender of Cook 
County to represent your interests for the purposes of 
appeal. I fi nd that you in fact are indigent. Notice of appeal 
is fi led instanter and a free transcript will be afforded to 
this defendant, each and every motion that was fi led, each 
and every hearing, and each and every day of the trial as 
well as the sentencing today.

The order is entered instanter, must be fi led with the 
clerk. Judgment is entered, mittimus shall issue.
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