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The American Legion and Vietnam Veterans of
America, as amici curiae, submit this brief in support
of the Petition for a Writ of Certiorari filed by Peti-
tioner Birdeye L. Middleton and request that the pe-
tition be granted.!

INTERESTS OF AMICI CURIAE

The American Legion was chartered by Congress in
1919 as a patriotic, mutual-help, war-time veterans’
organization. It now is a community-service organi-
zation with approximately 2.5 million members. The
American Legion serves military veterans in a myri-
ad of ways. Among the many services it provides are
assistance and representation of veterans in matters
involving the Department of Veterans Affairs (VA),
including help with appeals for veterans’ benefits, re-
porting on the impact on veterans of VA health care
policies and assisting severely injured service mem-
bers with help in transitioning from the military.
The American Legion represented Petitioner before
the Board of Veterans Appeals.

Vietnam Veterans of America (VVA) is a Congres-
sionally-chartered national veterans’ service organi-
zation that is expressly dedicated to protecting the
rights of Vietnam-era veterans. See 36 U.S.C.
§§ 230501-230513. VVA assists veterans and their
families, both members and non-members, in the

1 Pursuant to Supreme Court Rule 37.6, amici curiae state
that no counsel for any party authored this brief in whole or in
part and that no entity or person, aside from amici curiae, their
members, and counsel, made any monetary contribution to-
wards the preparation and submission of this brief. Pursuant to
Supreme Court Rule 37.2(a), counsel for Petitioner Birdeye
Middleton and Respondent Sloan Gibson received timely notice
of amici curiae’s intent to file this brief and have consented to its
filing in letters being filed with the Clerk’s office.
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prosecution of claims for benefits by providing them
with pro bono legal representation before the agency,
the Board of Veterans Appeals and on appeal to the
U.S. Court of Appeals for Veterans Claims. In addi-
tion, VVA’s advocacy concerning issues of importance
to individual veterans, as well as veterans as a group,
extends to the legislative arena and broad-impact lit-
igation.

BACKGROUND

Amici curiae adopt the factual background set forth
by Petitioner. See Pet. 7-13. Below, we set forth a
discussion of the statutory and regulatory back-
ground to provide a proper understanding of the deci-
sion below and the pressing need for this Court’s re-
view.

1. Federal “law entitles veterans who have served
on active duty in the United States military to receive
benefits for disabilities caused or aggravated by their
military service.” Shinseki v. Sanders, 556 U.S. 396,
400 (2009). The Department of Veterans Affairs (VA)
administers the federal program that provides these
benefits to veterans with service-connected disabili-
ties. See generally Henderson v. Shinseki, 131 S. Ct.
1197, 1200 (2011). As this Court has explained, the
VA’s adjudicatory “process is designed to function
throughout with a high degree of informality and so-
licitude for the claimant.” Walters v. Nat’l Ass’n of
Radiation Survivors, 473 U.S. 305, 311 (1985). For
example, “[a] veteran faces no time limit for filing a
claim, and once a claim is filed, the VA’s process for
adjudicating [the claim]...is ex parte and
nonadversarial . ...” Henderson, 131 S. Ct. at 1200
(citing 38 C.F.R. §§ 3.103(a), 20.700(c) (2010)). Fur-
ther, the VA has a statutory duty to assist veterans
in developing the evidence necessary to substantiate
their claims. 38 U.S.C. §§ 5103(a), 5103a. Indeed,
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when evaluating claims, the VA must give veterans
the “benefit of the doubt” whenever positive and neg-

ative evidence on a material issue is roughly equal.
Id. § 5107(b).

A principal component of the statutory scheme is
the “schedule of ratings of reductions in earning ca-
pacity from specific injuries or combination of inju-
ries.” 38 U.S.C. § 1155. By statute, in constructing
that schedule, the Secretary’s “ratings shall be based,
as far as practicable, upon the average impairments
of earning capacity resulting from such injuries in
civil occupations.” Id. (emphasis added). Further,
the “schedule shall be constructed so as to provide ten
grades of disability and no more, upon which pay-
ments of compensation shall be based, namely,” in 10
percent increments from 10 percent to 100 percent.
Id. The Secretary is required to “readjust this sched-
ule of ratings” “from time to time,” but no such “read-
justment in the rating schedule [shall] cause a veter-
an’s disability rating in effect on the effective date of
the readjustment to be reduced unless an improve-

ment in the veteran’s disability is shown to have oc-
curred.” Id.

2.  Pursuant to this statutory authority, the Sec-
retary has promulgated regulations setting forth a
schedule for rating disabilities. See generally 38
C.F.R. §§ 4.1-150. The regulations are divided into
two subparts. Subpart A sets forth the “General Poli-
cy in Rating” the disabilities of veterans and applies
to all of the ratings schedules identified in Subpart B.
For example, within Subpart A, Section 4.3 sets forth
the “defined and consistently applied policy of the
Department of Veterans Affairs to administer the law
under a broad interpretation, consistent, however,
with the facts shown in every case.” 38 C.F.R. § 4.3
(emphasis added). When “a reasonable doubt arises
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regarding the degree of disability such doubt will be
resolved in favor of the claimant.” Id. In turn, Sec-
tion 4.6 requires the evidence be evaluated “in the
light of the established policies of the [VA] to the end
that decisions will be equitable and just as contem-
plated by the requirements of the law.” Id. § 4.6.

At issue here is the proper legal meaning of 38
C.F.R. § 4.7. Section 4.7 provides:

Where there is a question as to which of two
evaluations shall be applied, the higher evalua-
tion will be assigned if the disability picture
more nearly approximates the criteria required
for that rating. Otherwise, the lower rating will
be assigned.

Section 4.7 reflects that, by statute, the Secretary’s
rating schedule is limited to fixed categories of disa-
bility ratings between a low of 10 percent and high of
100 percent disability (in 10 percent increments). See
38 U.S.C. § 1155. Recognizing that the disabilities
facing individual veterans will not all fit precisely
within those fixed categories, the Secretary estab-
lished a procedure for determining what disability
rating would apply when a claimant’s disability falls
between two defined categories. Cf. 38 C.F.R. § 4.21
(“In view of the number of atypical instances it is not
expected, especially with the more fully described
grades of disabilities, that all cases will show all the
findings specified.”). In that circumstance, Section
4.7 requires that the claimant’s disability rating be
rounded (either up or down) to the rating level that
“more nearly approximates the criteria required for
that rating.” Id. § 4.7.

Subpart B of the Secretary’s regulations sets forth
the various disability ratings for different types of
physical and mental injuries. The ratings cover a
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wide-variety of physical and mental ailments, includ-
ing, for example, injuries to (1) the musculoskeletal
system, 38 C.F.R. §§ 4.40-73, (11) eye sight, id. §§ 4.75-
79, (i11) hearing, id. §§ 4.85-87a, (iv) infectious diseas-
es, immune disorders and nutritional deficiencies, id.
§§ 4.88a-89, (v) respiratory system, id. §§ 4.96-97, (vi)
digestive system, id. §§ 4.110-14, (vii) neurological
conditions and convulsive disorders, id. §§ 4.120-24a,
and (viil) mental disorders, id. §§ 4.125-30. For each
of these types of claims, the Secretary has adopted a
schedule of ratings of disability. FE.g., 38 C.F.R.
§ 4.71a (“Schedule of ratings—musculoskeletal sys-
tem”); id. § 4.73 (Schedule of ratings—muscle inju-
ries”); id. §4.79 (“Schedule of ratings—eye”); id.
§ 4.87 (“Schedule of ratings—ear”). For each of these
separate schedules, the policy principles reflected in
Subpart A, including Section 4.7, guide the interpre-
tation and analysis of the appropriate rating for indi-
vidual veterans suffering from service-connected dis-
abilities.

As relevant here, Section 4.119 addresses the
schedule of ratings for the “endocrine system.” With
respect to claims of “Diabetes mellitus,” a claamant
“[r]equiring insulin and restricted diet, or; oral hypo-
glycemic agent and restricted diet” meets a 20 per-
cent disability rating. 38 C.F.R. § 4.119. The next
level of disability is 40 percent for a claimant
“[r]lequiring insulin, restricted diet, and regulation of
activities.” Id.

3. The proper legal interpretation of the Secre-
tary’s regulations governing the rating of disabilities
for veterans is of surpassing importance to countless
veterans. According to the National Center for Vet-
erans Analysis and Statistics, the number of veterans
with service-connected disabilities has increased from
just over 2 million in 1985 to about 3.84 million in
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2014.2 In 2012 alone, cash payments to veterans with
service-connected disabilities approached $45 billion
dollars. U.S. Dep’t Veterans Affairs, supra note 2, at
6. In fiscal year 2012, over 260,000 veterans began
receiving service-connected disability benefits total-
ing $2.512 billion. Id. at 5-6. Veterans with a 100
percent disability received an average annual amount
of $35,902, whereas veterans with a disability rating
of 10 percent received an average annual payment of
$1,533. Id. at 7.

As a result, the proper legal interpretation of 38
C.F.R. § 4.7 could have a system-wide impact on the
rights of hundreds of thousands of veterans suffering
from a wide-variety of service-connected disabilities.

SUMMARY OF ARGUMENT

For the reasons set forth in the petition, review by
this Court is necessary to ensure a proper legal inter-
pretation of the Secretary’s standards for determin-
ing the level of disability benefits for veterans with
service-connected disabilities. Pet. 14-26. The issue
squarely presented by the petition concerns the prop-
er legal interpretation of 38 C.F.R. § 4.7. Section 4.7
is a vitally important regulation within the VA’s dis-
ability rating schedule and the policies that apply to

2 Nat’l Ctr. Veterans Analysis & Statistics, Trends in Veterans
with a Service-Connected Disability: 1985 to 2012 4 (2014); Nat’l
Ctr. Veterans Analysis & Statistics, Department of Veterans
Affairs Statistics at a Glance 3 (2014). In 2012, veterans re-
ceived service-connected disability benefits based on their ser-
vice in World War II (167,724), Korean Conflict (145,090), Vi-
etnam Era (1,214,530), Gulf War Era (1,344,652) and Peacetime
(664,806). U.S. Dep’t Veterans Affairs, Annual Benefits Report
Fiscal Year 2012 5 (2013), available at http://www.benefits.va.
gov/reports/abr/2012_abr.pdf.
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analyze the appropriate disability rating under each
of the VA’s disability schedules.

Section 4.7 is a cornerstone of the VA’s policy. It
requires that “where there is a question as to which
of two evaluations shall be applied, the higher evalu-
ation will be assigned if the disability picture more
nearly approximates the criteria required for that rat-
ing.” 38 C.F.R. § 4.7 (emphasis added). Thus, by its
terms, Section 4.7 addresses the common situation
where a veteran’s symptomology and treatment re-
gime fall between two specified disability rating cate-
gories. The question resolved by the Federal Circuit
and presented here is whether the VA must consider
Section 4.7 where a veteran’s documented disability
1s more pronounced than that described in a lower
category of a ratings schedule, yet may not fully meet
the criteria described for the next higher rating.

The language of Section 4.7, the structure of the
Secretary’s over-arching regulatory scheme and the
long-standing policy of resolving interpretative dis-
putes in favor of veterans refute the decision of the
Federal Circuit below. Specifically, the Federal Cir-
cuit misinterpreted Section 4.7 by ruling that it is
wholly inapplicable where “a veteran does not satisfy
all of the required criteria of the higher rating but
does satisfy all of the criteria of the lower rating.”
Pet. App. 10a. As observed in Judge Plager’s dissent-
ing opinion, that legal conclusion is wrong because
Section 4.7 is designed to apply when a claimant’s
“symptomology and his treatment regimen place him
somewhere between the two descriptive guides for
the two ratings; he does not fit squarely into either.”
Pet. App. 14a.

Section 4.7 requires a determination whether “the
disability picture more nearly approximates the crite-
ria required for that [higher evaluation] rating.” 38
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C.F.R. §4.7 (emphasis added). That language—
“more nearly approximates”—means that a claimant
may be entitled to the higher evaluation rating based
on “something approximating the criteria—not the
criteria itself.” Pet. App. 15a (Plager, J., dissenting).
Further, as explained by Judge Newman and Judge
Wallach, the Federal Circuit’s “new interpretation” of
Section 4.7 “contradicts the foundational policies of
veterans law,” Pet. App. 43a, and “imposes a rigorous
rule that does not accommodate individual, case-
specific variation,” id. at 44a. In doing so, the deci-
sion conflicts with this Court’s cases applying “the
canon that provisions for benefits to members of the
Armed Services are to be construed in the beneficiar-
ies’ favor.” Henderson, 131 S. Ct. at 1206 (quoting
King v. St. Vincent’s Hosp., 502 U.S. 215, 220-21 n.9
(1991)).

The Federal Circuit thus has rendered Section 4.7
essentially meaningless by holding that unless a vet-
eran’s symptomology and treatment regime meet the
exact criteria of a particular higher rating, the veter-
an will never be entitled to the higher rating, no mat-
ter how closely his “disability picture” “approximates”
the criteria specified for that higher rating. Thus, in-
stead of assuring that the VA’s determinations are
based on a consideration of all factors that bear on a
veteran’s disability picture, the Federal Circuit’s de-
cision, if left unreviewed by this Court, will deprive
veterans of the flexibility that the regulations are de-
signed to grant the VA to reach equitable and just de-
terminations of their disability claims.

The impact of the Federal Circuit’s ruling is sub-
stantial as it may affect the proper resolution of the
claims of hundreds of thousands of veterans who,
each year, seek benefits for service-connected disabil-
ities. The decision below thus undermines a core el-
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ement of the regulatory regime affecting the proper
resolution of claims to benefits involving millions of
veterans and billions of dollars in annual disability
benefit payments.

The petition should be granted.

ARGUMENT

I. THE FEDERAL CIRCUIT’'S INTERPRETA-
TION OF SECTION 4.7 IGNORES THE
LANGUAGE, STRUCTURE AND POLICY
UNDERLYING DISABILITY BENEFITS
FOR VETERANS.

The petition should be granted because the Federal
Circuit’s interpretation of a bedrock regulation gov-
erning the proper resolution of claims brought by vet-
erans for service-connected disabilities is inconsistent
with the language, structure and policy of the VA
statute and regulations.

1. The Federal Circuit held that Section 4.7 was
mapplicable because “there is no question as to which
evaluation shall be applied when a veteran does not
satisfy all of the required criteria of the higher rating
but does satisfy all of the criteria of the lower rating.”
Pet. App. 10a (emphasis added). Under that reading,
Section 4.7 applies only when a claimant can show
that he or she satisfies all of the requirements for a
higher evaluation rating. But that ignores that vet-
erans’ conditions may fall between a higher and lower
rating, thereby presenting the question whether Sec-
tion 4.7 may be applicable based on a showing that a
claimant’s “disability picture more nearly approxi-
mates the criteria required for that [higher] rating.”
38 C.F.R. § 4.7 (emphasis added). Under the Federal
Circuit’s analysis, a claimant can demonstrate that
he or she “more nearly approximates the criteria re-
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quired” for a higher rating only by showing that the
claimant actually satisfies “all of the required criteria
of the higher rating,” Pet. App. 10a (emphasis added).
That interpretation of Section 4.7 should be rejected

First, the language of Section 4.7 presupposes a
comparison of the “disability picture” of the claimant
against the criteria required for both the “higher” and
“lower” evaluation. Section 4.7 requires application
of the higher evaluation when “the disability picture
more nearly approximates the criteria required for
that rating.” 38 C.F.R. § 4.7. Where the “disability
picture” does not “more nearly approximate[] the cri-
teria required for that rating,” then “the lower rating
will be assigned.” Id. Contrary to the Federal Cir-
cuit’s decision, application of Section 4.7 does not
mandate a threshold determination that all of the re-
quired criteria for the higher evaluation must be sat-
isfied. Such a reading cannot be squared with Sec-
tion 4.7 language that the “higher evaluation will be
assigned if the disability picture more nearly approx-
imates the criteria required for that rating.” Id (em-
phasis added). The Federal Circuit’s interpretation
would render the “more nearly approximates” lan-
guage of Section 4.7 meaningless. See TRW Inc. v.
Andrews, 534 U.S. 19, 31 (2001); see also United
States v. Menasche, 348 U.S. 528, 538-39 (1955) (“It is
our duty ‘to give effect, if possible, to every clause and
word of a statute” (quoting Inhabitants of Twp.
Montclair v. Ramsdell, 107 U.S. 147, 152 (1883))).

The Federal Circuit’s interpretation fails to give in-
dependent meaning to Section 4.7. If a veteran fully
meets the descriptive criteria of a higher rating—as
the Federal Circuit’s decision requires—the veteran
1s entitled to that rating even though he or she also
meets the criteria of a lower rating. In that case,
there would be no justifiable basis for applying the
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lower rating and thus “no question” that would re-
quire the application of Section 4.7 for resolution. In-
stead, by its terms, Section 4.7 applies when the vet-
eran’s condition, even though it may not fully meet
the criteria of a higher rating category, “more nearly
approximates” the criteria for that higher rating than
the criteria for the lower rating. 38 C.F.R. § 4.7. The
“more nearly approximates” language of Section 4.7
should not be re-written to apply only when a veteran
establishes that he or she “fully meets” the require-
ments of the “higher evaluation.” Cf. Sheridan v.
United States, 487 U.S. 392, 402 n.7 (1988) (“[Clourts
should strive to avoid attributing absurd designs to
Congress, particularly when the language of the stat-
ute and its legislative history provide little support
for the proffered, counterintuitive reading.”).

Second, the Federal Circuit’s decision further disre-
gards the foundational concepts embodied in the VA
Schedule for Rating Disabilities, Part 4 of 38 C.F.R.
The VA Schedule for Rating Disabilities has two sub-
parts. Subpart A, which includes Section 4.7, estab-
lishes the “General Policy in Rating”; Subpart B sets
forth “Disability Ratings” schedules for specific inju-
ries, conditions or diseases. The policies and princi-
ples of Subpart A apply to the interpretation and ap-
plication of the disability-specific schedules in Sub-
part B.

Subpart A explicitly states that the rating schedule
is “primarily a guide” in evaluating disability result-
ing from “all types of diseases and injuries” as a re-
sult of military service. 38 C.F.R. § 4.1. The VA rec-
ognizes in Subpart A that the rating schedule should
be used flexibly as a tool to approximate a veteran’s
disabilities and—given the diversity of conditions and
injuries sustained during military service—should
not be read as rigidly as the Majority presumes. See
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38 C.F.R. § 4.21 (“In view of the number of atypical
Iinstances it is not expected, especially with the more
fully described grades of disabilities, that all cases
will show all the findings specified.”). Moreover, the
rating schedule should be “interpreted broadly and in
a manner that is veteran friendly.” Pet. App. 13a
(Plager, J., dissenting).

Finally, Section 4.7 must be read in light of the
long-settled principle that “provisions for benefits to
members of the Armed Services are to be construed in
the beneficiaries’ favor.” Henderson, 131 S. Ct. at
1206 (quoting King, 502 U.S. at 220-21 n.9); see also
Coffy v. Republic Steel Corp., 447 U.S. 191, 196
(1980); Fishgold v. Sullivan Drydock & Repair Corp.,
328 U.S. 275, 285 (1946). As a result, to the extent
that there i1s any ambiguity with regard to the proper
interpretation of Section 4.7, that ambiguity should
be resolved in favor of veterans of the armed services.

As explained by Judge Plager, in dissent, the lan-
guage, structure and policy dictate that Section 4.7
should operate as follows. First, “if the VA’s analysis
reveals that the veteran’s disability falls between two
ratings, §4.7 directs the VA to determine whether the
disability picture more nearly approximates the crite-
ria for the higher rating.” Pet. App. 16a-17a (Plager,
J., dissenting). Second, if the veteran’s disability
“more nearly approximates the criteria for the higher
rating,” then Section 4.7 “honors substance over form
by awarding the veteran the higher rating.” Id. That
Interpretation gives effect to all of the language in the
regulations at issue, honors the General Policy upon
which those regulations are based, and assures that
veterans will be appropriately compensated as re-
quired under the federal law.

2. The Federal Circuit based its interpretation of
Section 4.7 on the word “and” as it appears in the 40
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percent rating of DC 7913 in 38 C.F.R. § 4.119. The
court below stated that “we must give meaning to the
‘and’ in the higher evaluation.” Pet. App. 11a. The
fact that the conjunction “and” is in a specific rating
does not control the interpretation of Section 4.7. Ra-
ther, the core issue addressed by Section 4.7 is how to
determine the proper rating when the claimant’s dis-
ability picture falls between “two evaluations.” In
that circumstance, Section 4.7 requires a flexible
comparison of the claimant’s “disability picture”
measured against the “criteria required” for the
“higher” and “lower rating.” 38 C.F.R. § 4.7. Section
4.7 directs that if the “disability picture” “more nearly
approximates the criteria required for [the higher]
rating” then “the higher evaluation will be assigned.”
Id. “Otherwise, the lower rating will be assigned.”
Id. Contrary to the principle of interpretation on
which the Federal Circuit purports to rely, the deci-
sion below gives no meaning to the “more nearly ap-
proximates” language. Pet. App. 15a-17a (Plager, J.,
dissenting).

As support for its decision, the Federal Circuit
pointed to two Veterans Court cases: Camacho v. Ni-
cholson, 21 Vet.App. 360 (2007) and Tatum v.
Shinseki, 23 Vet.App. 152 (2009). Neither of these
decisions supports the Federal Circuit’s interpreta-
tion. Although Camacho considered the denial of a
claim under DC 7913, the opinion does not analyze,
interpret, or address Section 4.7. And Tatum affirm-
atively supports Petitioner’s claim because Tatum
explained that the rule adopted by the Federal Cir-
cuit “would eviscerate the meaning of §4.7, which . ..
requires the higher disability rating to be awarded
when ‘the disability picture more nearly approxi-
mates the criteria required for that rating.” 23
Vet.App. at 156.
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II. REVIEW IS WARRANTED BECAUSE THE
FEDERAL CIRCUIT’S DECISION UNDER-
MINES THE RIGHTS OF VETERANS
SEEKING SERVICE-CONNECTED DISA-
BILITY BENEFITS.

The Federal Circuit’s decision sets an important
precedent that will guide the resolution of claims for
benefits brought by veterans in the context of a fed-
eral program that provides billions of dollars of bene-
fits to millions of veterans each year.

According to the National Center for Veterans
Analysis and Statistics, the veteran population is pro-
jected as 21.9 million. Department of Veterans Affairs
Statistics at a Glance, supra note 2, at 4. As noted
previously, in 2014, the Secretary will provide ser-
vice-connected disability benefits to more than 3.8
million veterans. Id. at 3. Moreover, in 2012, almost
262,000 veterans began receiving service-connected
disability benefits. U.S. Dep’t Veterans Affairs, supra
note 2, at 5. The level of payment to individual vet-
erans depends, in large part, on the degree of disabil-
ity. Section 4.7 plays a critical role in guiding the
Secretary’s determination of the appropriate disabil-
ity level for these veterans. As such, the proper in-
terpretation of Section 4.7 has a profound effect on
the benefits received by many thousands of veterans
and their beneficiaries.

The far-reaching effects of the erroneous, rigid in-
terpretation already have been seen in recent cases
before the Federal Circuit. As noted in the petition,
the Federal Circuit has applied its interpretation of
Section 4.7 to review veterans’ claims for conditions
described in non-successive diagnostic codes that lack
conjunctive criteria. Pet. 24. The decision deprives
veterans, whose conditions “more nearly approxi-
mate” higher ratings, the much-needed financial aid
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that comes with a higher rating, and in fact prohibits
veterans from even being considered for it.

The nation’s veterans are entitled to the “equitable
and just” evaluation, as contemplated by the VA
Schedule for Rating Disabilities, of the disabilities
and conditions that they endure as a result of service
to our country. The Federal Circuit’s interpretation
of Section 4.7 warrants review by this Court because
1t misconstrues a vital policy provision that guides
the determination of disability ratings for countless
veterans and their families.

CONCLUSION

For these reasons, and those set forth in the peti-
tion, the petition for certiorari should be granted.
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