No. 14-82

In the
Supreme Court of the United States

JOHN SCOTT, SHERIFF, LOS ANGELES COUNTY,
CALIFORNIA, ET AL.,
Petitioners,
V.

JUAN ROBERTO ALBINO,
Respondent.

On Petition for a Writ of Certiorari
To the United States Court of Appeals
For the Ninth Circuit

BRIEF IN OPPOSITION

ANDREA RENEE ST. JULIAN
Counsel of Record
12707 High Bluff Dr., Ste. 200
San Diego, California 92130
(858) 792-6366
astjulian@san.rr.com

Counsel for Respondent




QUESTIONS PRESENTED
Neither the decision below nor the record raises the questions
presented in the defendant’s petition for certiorari. The questions raised
by the decision are as follows.
1. Are a correctional facility’s administrative remedies
“available” within the meaning of the Prisoner Litigation
Relief Act of 1995, 42 U.S.C. § 1997e(a) (PLRA) where the
facility failed to inform the inmate of its remedies and the
inmate did not know they existed?
2.  May a Court of Appeals apply a clear error standard in
reviewing a lower court’s summary judgment where the lower

court did not make factual findings?



PARTIES TO THE PROCEEDINGS
The petitioner states the only party left in the proceeding is the Los
Angeles County Sheriff. Pet. ii. This statement is incorrect. Mr. Albino’s
complaint names John Doe defendants who, as a result of the reversal in

this matter, continue to be parties to the action. Pet. App. 31, 89, 101 n. 6.
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The respondent, Juan Roberto Albino, respectfully requests that this
Court deny the petition for writ of certiorari seeking review of the Ninth
Circuit’s en banc opinion in this case. That opinion is reported at Albino

v. Baca, 747 F.3d 1162 (9th Cir. 2014).



STATEMENT

A.  Mr. Albino’s Detention and Mistreatment.

In May 2006, the respondent, Juan Roberto Albino, became a
pretrial detainee at the Los Angeles County Men’s Central Jail (LASD
Jail). Pet. App. 4, 90. Shortly after Mr. Albino's detention, fellow inmates
savagely beat him. As he lay unconscious, the attackers raped him. Pet.
App. 4. Jail staff had instigated the assault by falsely informing inmates
Mr. Albino was incarcerated for sex acts with children. Pet. App. 4, 90.
During the next four months, inmates perpetrated two more attacks on
Mzr. Albino. Pet. App. 5-6, 90.

The brutal assaults left Mr. Albino with permanent, crippling
injuries. Pet. App. 4-6. He suffered broken teeth, broken ribs, a broken
shoulder, damage to his hip, and multiple cuts to his face. Pet. App. 4-5,
90. During the first attack, the assailants cut a six-inch cross into Mr.
Albino's face causing such extensive nerve damage he lost hearing in his
right ear and most of the vision in his right eye. Pet. App. 4, 6. The LASD
Jail did not provide Mr. Albino with the medical treatment that would

have corrected his nerve damage, and thus, his deafness and blindness



became permanent. Pet. App. 6-7. He now uses a hearing aid and a cane
for the blind. Pet. App. 6.

Mr. Albino 1s 5 feet 3 inches tall, and at the time of the detention,
weighed 123 pounds. Pet. App. 4. Thus, when he first arrived at the jail,
he requested placement in protective custody. Pet. App. 4. Deputies
refused his request and placed him with the general population. Pet. App.
4, 90.

After each assault, Mr. Albino again pleaded with deputies to place
him in protective custody. Pet. App. 5, 90. They refused his pleas and
returned him to the general population. Pet. App. 5-6, 90.

In refusing to place Mr. Albino in protective custody following the
first assault, the accompanying deputies told him it was his public
defender’s job to protect him. Pet. App. 5. When Mr. Albino begged
deputies to place him in protective custody after his third assault, they
intimidated him and threatened that if he did not stop complaining, they
would not only put him in the general population, they would further

disclose the details of his case. Resp. App. 34-35."

'Relevant portions of the record are attached in the Appendix to
this brief and cited as “Resp. App.”



After the first two attacks, sheriff’'s deputies took Mr. Albino’s
statement and prepared an incident report. Pet. App. 4-6. Mr. Albino gave
both statements in Spanish because Spanish is his primary language and
his command of English is negligible. Pet. App. 24, 53, 77, 96; Resp. App.
1-2, 22-23, 27.

B.  Mr. Albino’s Lawsuit and Petitioner’s Motion for

Summary Judgment.

Because of the jail’s wrongdoing and the permanently crippling
nature of his injuries, Mr. Albino sued, inter alia, Los Angeles County
Sheriff Lee Baca. Pet. App. 2. Defendant Baca, as well as the other
defendants, conducted the discovery they considered necessary, including
taking Mr. Albino's deposition. Pet. App. 20. After completing discovery,
Defendant Baca moved for summary judgment raising Mr. Albino’s failure
to exhaust the jail’s administrative remedies as required by the PLRA.
Pet. App. 7, 20, 91.

In his motion for summary judgment, Defendant Baca explained it
was the proper vehicle for raising the failure to exhaust. Pet. App. 20;

Resp. App. 7-8. In so explaining, he cited Federal Rules of Civil Procedure,



Rule 56(c) and relevant case law stating, “. . . summary judgment is
proper if there is no genuine issue of a material fact and the moving party
1s entitled to a judgment as a matter of law.” Resp. App. 7-8.

As proof that the grievance procedure existed, Defendant Baca
provided a portion of the LASD Custody Division Manual § 5-12/010.00
describing the process. Pet. App. 7, 22-23, 95. This booklet was, however,
an employee manual for jail personnel. Inmates did not have access to it,
and there was no indication jail staff told inmates the manual existed.
Pet. App. 25-26.

The detailed description of the grievance procedure claimed the jail
allowed inmates to fill out complaint forms which were “. . . available for
any inmate who requests them.” Pet. App. 23, 25, 95-96. Inmates could
place their complaints in locked boxes located somewhere in each housing
unit. Pet. App. 23-24, 95-96.

Other than a statement that the complaint boxes were locked and in
each housing unit, Defendant Baca provided no other description. He did

not indicate the boxes were labeled in any way, let alone labeled in such



a way as to inform inmates of the boxes’ purpose. He did not describe the
location of the boxes within the housing units. Pet. App. 23, 25-26.

Although Defendant Baca asserted Mr. Albino filed no inmate
grievance about the incidents alleged, he did not claim Mr. Albino was
ever informed of the institution’s grievance procedure. Resp. App. 15.
Similarly, the defendant did not assert there were materials or processes
for informing inmates the jail had administrative remedies. Resp. App. 13-
15.

In response to the defendant’s motion for summary judgment, Mr.
Albino explained he repeatedly complained about his mistreatment to jail
staff and sought protection to no avail. Pet. App. 5-6, 90. He presented
evidence that he was not aware of the jail’s asserted administrative
remedies because he had never been informed of them by officials or
anyone else. In his declaration, Mr. Albino averred:

° At no time during his stay at the jail was he given any type of

orientation;

o No one mentioned to him the LASD Custody Division Manual

§ 5-12/010.00. At no time during his stay at the jail did he see



LASD Custody Division Manual § 5-12/010.00, or if he did, it
was not in Spanish so he could read and understand what it
was;

° He never saw or heard of an LASD Jail complaint form;

® He never saw a complaint box while at the jail, and no one told
him of such a box;

® “Ten or so times,” he “begged” officers to place him in
segregation but not one officer or staff member handed him a
complaint form or a rule book or told him to fill out a
complaint form and that the staff member would put it in a
complaint box. All any of the staff told him was that it was his
public defender’s job to protect him;

° His public defender also never informed him of the LASD
Jail’s grievance procedure.

Pet. App. 5, 7, 24, 26-27, 96.



C. The District Court’s Ruling on the Motion for Summary
Judgment.

In adjudicating the motion for summary judgment, the district court
stated the grant of summary judgment would be appropriate only if there
were no genuine issue on any material fact. Pet. App. 91-92. In granting
the motion for summary judgment, the district court concluded:

.. . the Court finds no genuine issue of material
fact as to the existence of a grievance procedure at
the jail, its accessibility to inmates, or Plaintiff’s
failure to avail himself of it.

Pet. App. 97.

The district court granted the motion for summary judgment on the
ground that Mr. Albino had failed to exhaust the jail’s administrative
remedies. Pet. App. 7-8, 89, 99-100. The district court ruled that neither
a lack of awareness of grievance procedures nor a facility’s failure to
inform an inmate of them excuses the inmate’s failure to exhaust. Pet.
App. 7-8, 97-99. The district court further ruled that whether Mr. Albino

knew of the jail’s grievance procedure was irrelevant, and it made no

determination on credibility or reasonableness. Pet. App. 97-99. The



district court did not reach the merits of Mr. Albino’s claims. Pet. App. 7-8,
20, 99-100. Mr. Albino appealed the summary judgment. Pet. App. 55.

D. The Ninth Circuit Court of Appeals’ Decisions.

When the three-judge panel of the Ninth Circuit Court of Appeals
reviewed the matter, Wyatt v. Terhune, 315 F.3d 1108, 1119-1120 (9th
Cir. 2003) allowed it to treat the defendant’s summary judgment as an
"unenumerated" Rule 12(b) motion. The term “unenumerated” signified
that the motion was not one described by Federal Rules of Civil Procedure,
Rule 12(b).

The three-judge panel reviewed the motion for summary judgment
as an unenumerated Rule 12(b) motion and on that basis affirmed the
district court’s dismissal. The decision was published with a dissenting
opinion. Pet. App. 8, 50, 80. Mr. Albino filed a petition for rehearing en
banc which the Ninth Circuit granted. Pet. App. 8.

In its en banc decision, the Ninth Circuit Court of Appeals first
addressed the standard of review. The Court determined the use of an
unenumerated 12(b) motion was at odds with Jones v. Bock, 549 U.S. 199

(2007) and no longer good law. Pet. App. 10. Thus, courts within the Ninth



Circuit must treat an exhaustion defense under the PLRA within the
framework of the Federal Rules of Civil Procedure. Pet. App. 10.

In departing from the unenumerated 12(b) motion, the en banc
Court explained the possible procedures the Federal Rules of Civil
Procedure allowed defendants to use in asserting a failure to exhaust. Pet.
App. 11-16. Although the Federal Rules of Civil Procedure allow various
procedures, the en banc Court explained that because Defendant Baca
brought his motion under the rules for summary judgment and the district
court decided the motion under those rules, the appropriate standard of
review was that normally associated with the review of a motion for
summary judgment. Pet. App. 20-21. The en banc Court thus reviewed the
judgment de novo. Pet. App. 21.

With the proper standard of review in mind, the en banc Court
acknowledged Jones, supra, 549 U.S. at 204, 212, 216, wherein this Court
held defendants in a PLRA case must plead and prove exhaustion as an
affirmative defense. Pet. App. 16, 27. The Ninth Circuit en banc Court
then reaffirmed that it was Defendant Baca’s burden to prove there was

an available administrative remedy and that Mr. Albino had not

10



exhausted that remedy. Pet. App. 18. The en banc Court reiterated that,
“...as required by Jones, the ultimate burden of proof remains with the
defendant.” Pet. App. 18.

The en banc Court determined Defendant Baca had not carried his
burden of proving the jail provided an “available” administrative remedy.
It reversed the district court’s grant of summary judgment for defendants
and remanded with instructions to enter summary judgment for Mr.
Albino on the issue of exhaustion. Three members of the en banc panel

dissented. Pet. App. 31.
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REASONS FOR DENYING THE WRIT

L. NEITHER THE DECISION BELOW NOR THE RECORD
RAISES THE QUESTION WHETHER AN INMATE'S
“SUBJECTIVE” LACK OF AWARENESS EXCUSES HIS
“FAILURE” TO EXHAUST.

The petitioner presents as his initial question whether “. . . an
inmate’s subjective lack of awareness of existing grievance procedures
excuses his failure to exhaust his administrative remedies . . . .” Pet. 1.
The Ninth Circuit did not decide this question in its en banc opinion, and
the facts in the record will not support a determination of the issue.

Below, respondent explained that the LASD Jail’s administrative
remedies were not available within the meaning of the PLRA because the
jail had no method for informing inmates that a grievance procedure
existed, and the existence of the remedies was not apparent by other

means. The jail had no accessible written or visual materials informing

inmates the remedies existed. Neither staff nor any other individuals

12



informed Mr. Albino of the remedies, and thus, he was unaware they
existed. Pet. App. 5, 7, 24, 26-27, 96.
In its en banc decision, the Ninth Circuit determined:
Defendants have failed to prove that
administrative remedies were available at the jail
where Albino was confined. Because no

administrative remedies were available, he 1s
excused from any obligation to exhaust under

§ 1997e(a).
Pet. App. 3.

This decision does not rely on a determination of Mr. Albino’s
“subjective” lack of awareness nor does it excuse a “failure” to exhaust.
Rather, it concludes the petitioner did not meet his burden of proving the
jail’s administrative remedies were available, and this lack of proof
excused Mr. Albino from any “obligation” to exhaust the jail’'s remedies (as
opposed to excusing a “failure” to exhaust as petitioner poses.) Pet. App.
3. Thus, the decision below does not give rise to the initial Question
Presented.

Petitioner attempts to support his proffer of the initial Question

Presented by failing to fully acknowledge that he challenged Mr. Albino’s

action by moving for summary judgment. As appropriately recognized by

13



the en banc Court, neither it nor the district court could resolve disputed
questions of material fact in that context. Pet. App. 20-21.

The district court in this matter followed the procedural
requirements for adjudicating a motion for summary judgment. Pet. App.
91-92. It specifically ruled that Mr. Albino’s awareness of the jail’s
administrative remedies was irrelevant. Pet. App. 97-98. The district
court did not evaluate whether Mr. Albino subjectively or even objectively
knew of the jail’s administrative remedies. Pet. App. 22, 91-92, 97.

The en banc decision clearly follows the procedural requirements for
reviewing a motion for summary judgment, and accordingly it did not
engage in a factual evaluation of Mr. Albino’s lack of awareness. Pet. App.
21-22. The en banc decision focuses on whether petitioner met his burden
of proving there was an available administrative remedy. Pet. App. 18-19.
The en banc Court determined:

Viewing all of the evidence in the light most
favorable to Albino, we conclude as a matter of law
that defendants have failed to carry their initial
burden of proving their affirmative defense that
there was an available administrative remedy that

Albino failed to exhaust.

Pet. App. 27.

14



Neither the decision nor the facts of this case give rise to the initial
question petitioner presents. Thus, this Court could only resolve the
petitioner’s initial Question Presented by rendering an advisory opinion.
Such an opinion is impermissible and not a compelling basis for the grant

of certiorari.

15



II. THEDECISION BELOW DOES NOT CREATE A CERTWORTHY
CONFLICT AMONG THE LOWER COURTS ON THE ISSUE OF
EXHAUSTION.

A.  The Decision Does Not Create an “Intractable”

Split of Authority on the Issue of Exhaustion.

Petitioner contends the en banc decision creates an “intractable”
split between the circuits as to whether an inmate’s “subjective” lack of
awareness about the existence of a correctional facility’s grievance
procedure renders that procedure effectively unavailable within the
meaning of the PLRA. Pet. 12. As discussed in the preceding section, the
Ninth Circuit’s en banc decision does not address an inmate’s “subjective”
awareness. Rather, the en banc Court used an objective standard to
determine petitioner had not met his burden of showing the jail’s
administrative remedies were available. Under these circumstances, there
is no conflict between the instant decision and those of other circuits.

Neither Brock v. Kenton County, 93 Fed.Appx. 793, 798 (6th Cir.
2004); Gonzales-Liranza v. Naranjo, 76 Fed.Appx. 270 (10th Cir. 2003);

nor Johnson v. Dist. of Columbia, 869 F.Supp.2d 34 (D. D.C. 2012)
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evidence the circuit conflict petitioner asserts. In each case, the
correctional facility met its burden of proving that administrative
remedies were available within the meaning of the PLRA by showing it
notified inmates of its administrative remedies and/or that the
inmate/plaintiff knew of the facility’s remedies.

In Brock, 93 Fed.Appx. 793, the plaintiff/inmate had notice of the
jail's grievance procedure because inmates were given a short form of the
rules upon admission, and they received written regulations upon being
assigned to a cell. Id. at 798. In Gonzales-Liranza,76 Fed.Appx. 270, the
defendant presented evidence that the facility provided an inmate
handbook, written in both English and Spanish, to all newly-admitted
inmates during an admission orientation, that the prison's grievance
procedures were included in the handbook, and that the contents of the
handbook were explained to all inmates during the orientation. The
defendant also presented evidence that plaintiff had been housed at the
facility on seven occasions and had received a copy of the inmate

handbook each time. Id. at 272. In Johnson, 869 F.Supp.2d 34, the inmate

17



had also been provided information regarding the existence of the facility's
grievance procedure. Id. at 40.

Because the defendants in Brock, Gonzales-Liranza, and Johnson
produced evidence showing they provided their inmates with notice of
their administrative remedies, the inmates’ assertions of unavailability
based on a lack of awareness were requests that the court determine the
inmates’ subjective awareness. In other words, the inmates were
essentially requesting that the district court believe they were not
sufficiently aware of the grievance procedure even though they had been
given notice of it.

The Seventh’s Circuit’s Twitty v. McCoskey, 226 Fed.Appx. 594, 596
(7th Cir. 2007) suffers from similar ills. Although the Twitty Court did not
discuss the facts showing the defendant had met its burden of proof on
availability, that Court limited its holding to a determination of whether
aninmate’s subjective lack of awareness rendered the jail’s administrative
remedies unavailable. Id. at 596.

As with the other cases petitioner cites, Twitty does not conflict with

the objective analysis in the instant decision. A more recent case from the

18



Seventh Circuit confirms this. In Wade v. Lain, 2:11-CV-454, 2012 WL
3044247 (N.D. Ind. July 24, 2012), the district court discussed Twitty in
the context of an inmate’s claim he was unaware of his jail’'s

administrative remedies. The Wade Court ultimately concluded:

Although the Court of Appeals for the Seventh
Circuit has not articulated a standard, district
courts routinely find that an inmate must be aware
of or must have been informed of the grievance
process if the PLRA is employed as a defense. An
institution may not keep inmates unaware of a
grievance procedure and then fault them for not
using it. Arreola v. Choudry, 2004 U.S. Dist. LEXIS
6917, at *8, 2004 WL 868374 (N.D. Ill. Apr. 22,
2004). If administrative remedies are “made
unavailable by the actions of prison officials, the
prisoner may file suit without pursuing those

unavailable remedies to conclusion.” Id. at 2—3.
Id. at *5.

The remaining cases petitioner cites are even less helpful to his
position. Neither Napier v. Laurel County, Ky., 636 F.3d 218, 221 n. 2 (6th
Cir. 2011); Chelette v. Harris, 229 F.3d 684, 688 (8th Cir. 2000) nor Yousef
v. Reno, 254 F.3d 1214, 1221 (10th Cir. 2001) address an inmate’s lack of
awareness of his institution’s administrative remedies.

In Napier, 636 F.3d 218, the inmate never claimed he was unaware

thejail’s grievance procedure existed. He claimed the jail's administrative

19



remedies were not available to him because, when he sought to submit a
complaint, he was incarcerated in an institution other than the one where
his mistreatment took place and he didn’t know he could still file a
grievance. Id. at 223.

In Chelette v. Harris, 229 F.3d 684 (8th Cir. 2000), the
plaintiffinmate failed to aver that he was unaware of the facility's
grievance policy. Rather, the plaintiff simply asserted that he filed no
grievance because the warden said he would take care of the matter. Id.
at 686, 688.

Yousef v. Reno, 254 F.3d 1214 (10th Cir. 2001) also has nothing to
do with an inmate’s lack of awareness of his prison’s administrative
remedies. There, the inmate unsuccessfully argued he did not need to
comply with the prison’s grievance procedure because it could not provide
him with the relief he requested. Id. at 1220-1221.

Like the inmates in Napier, Chelette, and Yousef, the inmate in
Dillon v. Rogers, 596 F.3d 260 (5th Cir. 2010) did not claim he was

unaware of his facility’s administrative remedies. He claimed the
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remedies were unavailable because prison conditions and staff prevented
him from filing a grievance. Id. at 267-268.

In requesting certiorari, petitioner refuses to distinguish between a
court’s decision regarding an inmate’s subjective knowledge of his facility’s
administrative remedies and a court’s objective determination of whether
a facility has met its burden of showing its administrative remedies were
“available” within the meaning of the PLRA. This refusal is fatal to
petitioner’s assertion of a circuit split, because, as pointed out in at least
one decision, “. . . even Courts that have held a prisoner's subjective
knowledge is immaterial have concluded that objective notice of the
grievance procedure 1s still a relevant consideration.” Tope v. Fabian,
09-0734, 2010 WL 3307351 (D. Minn. July 29, 2010) citing King v. Iowa
Dept. of Corr., 598 F.3d 1051, 1053 (8th Cir. 2010).

The cases petitioner proffers address the relevance of a prisoner’s
subjective knowledge, whereas the en banc decision in the instant matter

addresses whether the facility provided objective notice of the grievance
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procedure. Under these circumstances, there is no circuit conflict
providing this Court with a compelling reason to grant certiorari.

B. This Case Is a Poor Vehicle for Addressing the

Exhaustion Issue Because of its Fact-Specific
Nature.

The en banc decision’s exhaustion holding turns on a constellation
of specific, undisputed facts peculiar to this case. The fact-specific nature
of this matter makes it a poor vehicle for review.

The LASD Jail did not inform Mr. Albino of its administrative
remedies through any orientation or written material. Pet. App. 7, 24, 25-
27. Any written material discussing the administrative remedies was
reserved for jail employees. Pet. App. 7, 24-27. Despite Mr. Albino’s
repeated pleas for help, no one told him about the facility’s administrative
remedies. Pet. App. 5, 7, 24-27.

Petitioner asserted grievance complaint forms were “available” to
inmates. Such forms, however, were available upon request. Pet. App. 25.
If an inmate did not know about the grievance procedure, he did not know

to ask for the forms. Pet. App. 26.
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Petitioner claimed each housing unit had a complaint box to receive
grievances. It did not, however, indicate the boxes were labeled or located
so as to inform inmates of their function. Pet. App. 24-26.

Included in these myriad facts is that jail staff misdirected Mr.
Albino to his criminal public defender telling him that only his criminal
attorney could help him. Pet. App. 5, 7, 24, 26-27. The unique set of facts
in this case will make it difficult for this Court to articulate a generally
applicable standard that can assist lower courts.

Although not a basis for the en banc Court’s decision, the record
shows that in addition to repeatedly misleading Mr. Albino about the
existence of the jail’s administrative remedies, staff also threatened Mr.
Albino, and these actions thwarted his ability to discover the jail’s
administrative remedies and thus file a grievance. Pet. App. 5, 7, 15, 24,
26-27, 96; Resp. App. 1-2, 22-23, 27, 34-35. This is an additional layer of

1diosyncratic facts that make this case a poor vehicle for review.
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C. Petitioner’s Contention That the En Banc Decision
Will Open the Floodgates to Additional Litigation
Is Legally and Factually Incorrect.

Petitioner claims the en banc decision will open the floodgates to
additional litigation. Pet. 8-9. Petitioner claims the en banc decision
requires courts to engage in the additional “time-consuming task” of
assessing an inmate’s awareness of the facility’s administrative remedies.
Pet. 11. These claims are both legally and factually inaccurate.

As discussed fully in the Sections I and II of this brief, the en banc
Court did not engage in a determination of Mr. Albino’s subjective
awareness. Rather, it engaged in an objective determination of whether
the LASD Jail’s grievance procedure was “available” within the meaning
of the PLRA. Courts must always determine whether a facility’s
administrative remedies are “available” within the meaning of the PLRA
because the very language of that statute demands it. See Booth v.
Churner, 532 U.S. 731, 736-737 (2001). Thus, the en banc opinion will not

create additional burdens for courts because, in a purely legal sense, the
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decision does not change or add to a court’s duties in determining
exhaustion.

Under the objective analysis the en banc Court uses, courts must
look to the facility’s actions to determine availability. Correctional
facilities can and have simplified such an inquiry by taking the common
sense approach of telling their inmates about their administrative
remedies. Because so many facilities have formal procedures for informing
their inmates of their administrative remedies, the “dramatic” effect on
dockets petitioner claims the instant decision will cause would have
already happened. As the statistics cited by petitioner show, such an
increase has in fact not happened. Pet. 10. A review of the relevant
regulations and case law 1s instructive on this point.

Jails and prisons in the Ninth Circuit already have requirements
that staff notify inmates of the institution's administrative remedies. The
California Legislature requires both state and local correctional facilities
provide this information. Cal. Penal Code §§ 2930, 6030(a). See also, Cal.
Code Regs. tit. 15 §§ 1069, 1073, 3002. Other prison systems in the Ninth

Circuit are required to notify their inmates of relevant administrative
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remedies. See, e.g., State of Alaska, Department of Corrections, Policies
and Procedures, Index # 808.3 at p. 4 (Effective September 24, 2002);
State of Arizona, Department of Corrections, Department Order Manual,
Inmate Grievance Procedure, Department Order 802.12 at p. 9 (Effective
December 12, 2013); State of Idaho, Department of Corrections, Standard
Operating Procedure Division of Prisons Offender Management,
Grievance and Informal Resolution Procedure for Offenders, Control
Number 316.01.01.001, Version 3.9, § 2 at p. 4 (Reviewed February 28.
2013); State of Montana, Department of Corrections, Policy Directive,
Policy No. Doc. 3.3.3, {9 A.1. and A.5.a. at pp. 1-2 (Revised June 18, 2012);
State of Nevada, Department of Corrections Administrative Regulation
511, Inmate Orientation Program, § 511.01, § 3.A. (Effective December 17,
2012); State of Washington, Department of Corrections, Offender
Grievance Program, Policy Directive, DOC 550.100, § I.B.6. at p. 2
(Revised March 18, 2013). These statutes and regulations most often
require correctional facilities provide inmates with an orientation and/or

written materials explaining their administrative remedies. Ibid. See also

Cal. Code Regs. tit. 15 § 3002(a).
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State correctional facilities across the country routinely inform their
inmates of their administrative remedies. It is quite common for
institutions to have formal procedures requiring the provision of this
information. Arnold v. Goetz, 245 F.Supp.2d 527, 539 (S.D. N.Y. 2003);
Brock, 93 Fed.Appx. at 796; Frentzel v. Boyer, No. 07-2670, 2007 WL
1018663, at *2, 5 (E.D. Mo. March 29, 2007); Gonzales-Liranza, 76
Fed.Appx. at 272; Graham v. County of Gloucester, Va., 668 F.Supp.2d
734, 736-737 (E.D. Va. 2009); Hinton v. Corrections Corp. of America, 623
F.Supp.2d 61, 62, 64 (D. D.C. 2009); Larry v. Byno, No. 99-CV-651, 2003
WL 1797843, at *2 (N.D. N.Y. April 4, 2003); Ruggiero v. County of
Orange, 467 F.3d 170, 173 (2d Cir. 2006); Womack v. Smith, No.
1:06-CV-2348, 2008 WL 822114, at *8 (M.D. Pa. March 26, 2008). When
providing such information, facilities may require inmates to sign a form
acknowledging receipt. Graham, 668 F.Supp.2d at 736-737; Womack, No.
1:06-CV-2348, 2008 WL 822114, at *8.

The Federal Bureau of Prisons also requires its institutions to
inform inmates of their administrative remedies through an orientation

program. U.S. Department of Justice, Federal Bureau of Prisons, Program
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Statement, Number 5290.14 (April 3, 2003) at pp. 1-2, 4-5,
http://www.bop.gov/policy/progstat/5290_014.pdf (Last visited August 31,
2014); U.S. Department of Justice, Bureau of Federal Prisons, Institution
Admission and Orientation Program Checklist, Form BP-A0518, § 22,
http://www.bop.gov/policy/forms/BP_A0518.pdf (Last visited August 31,
2014). Staff at federal facilities must document that each inmate has
received a copy of the institution's inmate handout and has completed the
institution's Admission and Orientation Program. U.S. Department of
Justice, Federal Bureau of Prisons, Program Statement, Number 5290.14
(April 3, 2003) at p. 10, http://www.bop.gov/policy/progstat/5290_014.pdf
(Last visited August 31, 2014).

The formalized methods many correctional facilities use to inform
inmates of their administrative remedies show that unlike the petitioner,
these facilities understand the purpose of the PLRA and how that purpose
is best effected. As this Court has pointed out, 42 U.S.C. § 1997e(a) is
primarily for the benefit of prison administrators: to give them notice of

a problem and an opportunity to solve it before being haled into court.

Porter v. Nussle, 534 U.S. 516, 524-525 (2002); Booth v. Churner, 532 U.S.
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731, 737 (2001). Where an inmate uses his correctional facility’s
administrative remedies, the facility can quickly resolve the reported
problem. Corrective action taken in response to an inmate's grievance can
1mprove prison administration and satisfy the inmate, obviating the need
for litigation. Porter v. Nussle, 534 U.S. 516, 525 (2002) citing Booth, 532
U.S. at 737. See also Woodford v. Ngo, 548 U.S. 81, 94-95 (2006).
Additionally, a rapid and appropriate resolution of the issues giving rise
to the original inmate complaint means that such problems are less likely
to reoccur, and ultimately, there will be less litigation.

This Court has also pointed out that an inmate’s use of his
correctional facility’s administrative remedies will reduce the court’s
burden if litigation arises stating, “And for cases ultimately brought to
court, an administrative record clarifying the controversy's contours could
facilitate adjudication.” Porter, 534 U.S. at 525 citing Booth, 532 U.S. at
737 and McCarthy v. Madigan, 503 U.S. 140, 146 (1992). See also
Woodford, 548 U.S. at 94-95.

The petitioner's “floodgates” argument is wholly unsupported

because large numbers of correctional facilities do inform inmates of their
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grievance systems. The en banc opinion will further diminish inmate
litigation by encouraging even more jails and prisons to reliably inform
their inmates about their grievance systems, thereby solving more
problems without litigation and making availability of facility remedies
a non-issue in many more cases.
D. The Decision below Is Consistent with the

Statutory Text, Supreme Court Authority, and the

Purposes of the PLRA.

1.  The En Banc Decision Is Correct.

Petitioner devotes the majority of his discussion to arguing that the
decision below was wrongly decided. Pet. 12-19. Petitioner’s position on
the merits is not a compelling basis for this Court to grant review. His
position 1s also incorrect. The Ninth Circuit’s en banc decision is
consistent with the text of the PLRA, the decisional authority of this
Court, and the purpose of the statute.

Substantively, the en banc decision focuses on whether the LASD

Jail’s administrative remedies were “available” as required by the

language of the PLRA. 42 U.S.C. § 1997e(a). Pet. App. 18. This Court
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acknowledges that a determination of an administrative remedy’s
availability can properly be the “crux” of an exhaustion determination.
Booth, 532 U.S. at 736. Thus, the en banc decision 1s in line with both
statute and this Court’s holdings.

This Court has adopted the view that non-exhaustion is an
affirmative defense a defendant must prove. Jones, 549 U.S. at 204. In
keeping with this ruling, the en banc decision addresses whether
petitioner met his burden of proving the jail’s administrative remedies
were “available” within the meaning of the PLRA. Pet. App. 18. See also
2 J. Strong, McCormick on Evidence § 337, p. 415 (5th ed. 1999) quoted in
Dixon v. United States, 126 S.Ct. 2437, 2442 (2006).

As discussed in Section II. C. of this brief, the PLRA's dominant
concern 1s to promote administrative redress, filter out groundless claims,
and foster better prepared litigation of claims aired in court. Porter, 534
U.S. at 528 citing Booth, 532 U.S. at 737. These purposes can only be met

where an inmate knows of his facility’s administrative remedies. The en
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banc decision promotes this awareness by encouraging correctional
facilities to inform inmates that administrative remedies exist.”

As explained, the Ninth Circuit’s en banc opinion is wholly in
keeping with the text of the PLRA, the decisional authority of this Court,
and the purpose of the statute. There is no compelling reason for a grant

of the petition for certiorari on the issue of exhaustion.

?Although not a basis for the en banc Court’s decision, the record
shows the jail repeatedly misled Mr. Albino about the existence of its
administrative remedies and these actions thwarted Mr. Albino’s
ability to file a grievance. Time and time again, Mr. Albino pleaded
with jail staff for help and protection. Despite these explicit complaints,
jail staff never informed Mr. Albino of the jail’s administrative
remedies. Instead, sheriff’'s deputies misled Mr. Albino telling him that
only his attorney could help him. Pet. App. 5, 7, 15, 24, 26-27, 96.
Additionally, Mr. Albino provided the jail with written statements
about the first two incidents, and this was done at the direction of staff.
In requesting these statements, jail staff again misled Mr. Albino when
they failed to inform him of the jail’s administrative remedies. Resp.
App. 1-2, 22-23, 27. Jail staff even threatened Mr. Albino to stop
complaining about his mistreatment. Resp. App. 34-35. Petitioner’s
misleading, obstructive, and threatening actions further support the
reversal in this matter. Nunez v. Duncan, 591 F.3d 1217, 1224, 1226
(9th Cir. 2010).
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2.  Petitioner’s inappropriate and inaccurate
assertion of the facts below are irrelevant to
the grant of certiorari.

In requesting certiorari, petitioner argues at length various factual
issues in an effort to show the Ninth Circuit wrongly decided this case.
Petitioner’s assertion of these facts, however, does not support his
contention that the Ninth Circuit wrongly decided the matter.

Petitioner first claims, ". . .there is no evidence that the complaint
boxes are inaccessible to inmates and there is no evidence that the
grievance procedure is not being used.” Pet. 3. In the context of a motion
for summary judgment, these claims are irrelevant. The relevant facts are
that the petitioner failed to present evidence that the procedure is
accessible and thus the Ninth Circuit found petitioner failed to meet his
burden of proving availability. Pet. App. 18.

Petitioner next asserts that, although it presented no evidence to
show Mr. Albino had an opportunity to learn the LASD Jail had
administrative remedies, case law shows that such an opportunity existed

for inmates generally. Pet. 3. To support this contention, petitioner cites
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Fletcher v. Baca, CV 07-4180, 2012 WL 1114696 (C.D. Cal. Feb. 3, 2012).
Rather than showing that the plaintiff filed the grievance because inmates
were generally aware of the jail’'s administrative remedies, that case
shows the exact opposite. The plaintiff’s initial grievance was not filed
because he knew of the jail’'s administrative remedies. The initial
grievance was filed because the ACLU filed it on the plaintiff’s behalf. Id.
at * 6.°

Petitioner implies that Mr. Albino knew of the jail’s administrative
remedies as evidenced by his attempt to file a grievance and that the
district court made a finding to this effect. Pet. 4. Mr. Albino has never

claimed awareness of the grievance procedure and the district court made

‘Petitioner does not present any evidence showing LASD dJail
inmates were generally aware the facility had administrative remedies.
Even if there were an indication the grievance system was used by
some Inmates, such use would not show that administrative remedies
were available to Mr. Albino within the meaning of the PLRA. As
discussed more fully in Section II. C. of this brief, the California prison
system, the Federal Bureau of Prisons and other correctional facilities
across the country, routinely inform inmates of their grievance
procedures. Inmates who have been incarcerated in such facilities
would have some basis for specifically asking LASD Jail staff about the
jail’s administrative remedies and thus using it. Mr. Albino had no
history that would have allowed him to acquire this type of
information.
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no finding that Mr. Albino had such an awareness or that he had ever
attempted to submit a complaint through the grievance procedure. Pet.
App. 99 n. 5.*

In arguing the Ninth Circuit wrongly decided this matter,
petitioner’s factual assertions are inappropriate, inaccurate, and
unhelpful. Even if petitioner’s arguments were accurate, the assertion
that the Ninth Circuit wrongly decided the case is not a compelling reason

to grant certiorari.

“The district court’s opinion references a portion of Mr. Albino’s
First Amended Complaint that states, “. . . the defendant intimidated
and threatenled] to put plaintiff into [the] general population and
disclose plaintiff’s case information if plaintiff did not withdraw his
complaint.” Pet. App. 99, n. 5. See also Resp. App. 34-35. In so
referencing, the district court concluded that because it was unclear
whether Mr. Albino was suggesting he made a complaint through the
grievance procedure, the district court would not consider this
allegation. Pet. App. 99, n. 5.
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III. NEITHER THE DECISION BELOW NOR THE RECORD
RAISES THE QUESTION “WHETHER A REVIEWING
COURT MAY DECLINE TO APPLY THE CLEAR ERROR
STANDARD” TO THE REVIEW OF A SUMMARY
JUDGMENT.

Petitioner contends the district court made factual findings in
rendering summary judgment and the en banc Court reviewed those
findings under the wrong standard. Pet. 6-7. These statements are
incorrect. The motion before the district court was one for summary
judgment, and thus it was precluded from making factual findings. The en
banc court thus correctly reviewed the summary judgment using a de novo
standard.

In adjudicating the motion for summary judgment, the district court
relied on the normal rules for such a determination stating:

Summary judgment is appropriate if, viewing the
evidence in a light most favorable to the nonmoving
party, the Court determines that ‘there is no
genuine issue as to any material fact. . . .” The
Court does not weigh the evidence, but only

determines if there is a genuine issue of fact . . . .

Pet. App. 91-92.
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The district court further acknowledged its role in adjudicating the
motion for summary judgment was not to resolve facts by concluding:

. . . the Court finds no genuine issue of material
fact as to the existence of a grievance procedure at
the jail, its accessibility to inmates, or Plaintiff’s
failure to avail himself of it.

Pet. App. 97.
On appeal, the en banc Court thus noted:

The district court granted summary judgment to
the defendants. It is black-letter law that in
granting summary judgment a district court cannot
resolve disputed questions of material fact; rather,
that court must view all of the facts in the record in
the light most favorable to the non-moving party
and rule, as a matter of law, based on those
facts . . ..

Pet. App. 21.
The en banc Court concluded:

On appeal, we review de novo a district court’s
ruling on a summary judgment motion . . . . Like
the district court, we cannot resolve any disputed
questions of material fact; rather, like the district
court, we must view all of the facts in the light
most favorable to the non-moving party and rule,
as a matter of law, based on those facts.

Pet. App. 21.
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Petitioner does not fully acknowledge the lower courts’ reliance on
this black-letter law. He does, however, admit that the district court
stated it made no factual findings. Pet. App. 16. In so admitting, petitioner
claims that, although the district court said it made no factual finding, it
actually did, and thus the Ninth Circuit had to review those findings using
a clear error standard. Pet. 16. Petitioner’s claims have no basis in the
record.

Petitioner asserts the district court made a factual finding about Mr.
Albino’s “. . . contention that he attempted to submit a grievance but
withdrew it because he was threatened by guards.” Pet. 16 citing Pet. App.
99-100 n. 5. This misstates Mr. Albino’s contention as well as the district
court’s statements. Mr. Albino did not contend he was aware of the
grievance procedure and as a result of that awareness tried to file a
grievance through jail staff. Correspondingly, the district court made no
finding on Mr. Albino’s contention on this point. The district court stated
Mr. Albino's assertions were confusing and because of their muddled

nature, it would not consider them. Pet. App. 99 n.5. This is not
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a finding of fact. Rather, it is a refusal to consider one of Mr. Albino’s
assertions.

The en banc Court’s use of a de novo standard of review is fully in
line with the relevant rule of court and this Court’s decisions governing
motions for summary judgment. Federal Rules of Civil Procedure, Rule
56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-250 (1986);
United States v. Diebold, Inc., 369 U.S. 654, 655 (1962). Neither the
district court in this case nor the en banc Court deviated from the
standard principles for adjudicating and reviewing a summary judgment.

The petitioner does not and cannot claim the en banc decision
conflicts with the decisions of other circuits. The petitioner cannot claim
the en banc decision departed from an accepted and usual course of
judicial proceedings or from any decisions of this Court. Under these
circumstances, petitioner has no basis for his second Question Presented

and his request for certiorari should be denied.

39






APPENDIX



10.

11,

13
14.
15,
16
17.
. 18.
20.
21.
2,
23.
24,
25,
26.

27.

28.

Case 2:08-cv-03790-GAF-MLG Document 75 Filed 02/14/11' Pagé 3 0of 29 Page ID #;

G ol DECLARATION of Juad R ALBInD
DpgsualT To 20 1.5.c.2 1746
T3 uan ROPERTO ALBIND, BEIN G COMPE TANTAND
Wil TO TESTIEY TN COURT, HEREBY SWEARS THE
FolLOWING |

1) T v THE DLATNTIEE TN THIS ACTION

2) T WovE PERSoNAL YUOWLEDGE OF THE FACTS
STATED T\ THTS Moszu HM,D DECLARATION ;

3) ON FEB D, 2014, ;)/ﬁ;mmr? RECEIVED AND I GNED
FOR | mrsgunmq mem <, QRDER EXTENDING TIME
To GI\E AN pppeAl To 1/28/11. ALL PRISON THM-
MES ML\SZSLGM Al TNCOMING 'Lz:cm, MAIL in g

[ Ccocr Form 449) pER CCR Txtie 46 8 31A3(c),

ASSERTS THAT, S\\out\) TUIS COURT ORDER CDCR

MATLROON STREE TR @Romuz THE LEGAL MAI|log

| QﬁlMTl??s C.UXK.N\&\M:LLL BE NERIFIED,

A) TT x5 WoT DICHOTED By ANy DARTY : TRAT DLt

NTIEE %Q)L:M(S But CEW WORDS T ,\:&C—;L;_b‘v\ THAT

%%\; THAT THESE €£ACTS WERE EsTABLISHED BoTd
DLl G MYy STRY. AT L:R. CoUNTY Jasb pud AT
My DEPDSTTION ©y DETENDRNTS, \WHD YsED A
TNTERPRETE,;

NTICE READS BND WRITES < P w\sv\ THAT pm—

&Lﬂl\\\'cm; CANNOT UNDERSTAND \WRITTEN CM@LI%

570

~ App.1 - PAGE 1]



Case 2:08-cv-03790-GAF-MLG Document 75 Filed 02/14/11 Page 4 of 29 Page ID #:571

10.

11,

13.
14.

15.

.
- 19,
20,
21.
.
23,
24,
25,
26.

27.

28.

6.} S DOCHMENTS« A5 A RESWT, T DID not Knew THAT

| =
8) Uap T Xaow i oc TUE TSSUES, T Would WAE REs-
| _DoNDED DIFEERENTLY AND TN NORE EACTUAL 4D

) DESPITE DEFENPANTS KNOWLEDGE of PL@IMT';F(:;“
N ﬂ@iLSTV To READ ENGLISH, THEY SENT Q1L OF THEIS
R DOCMENTS TT0 ME, TN E\Q@L;S\\

G) QMINTLW THEN WAD To RELY WPON QTHE{% qusm\g
TUMATES (A5 STATED Th NARY COURT DoCUMENTS)
To RERD, AWNDERSTAND AND _\_mmpm“ ’Dﬁrmmms

Do MENTS Twto SPPNISH .
@mz.mm:c T, WARBLE TO READ TUsE DOCOMENTS

KN THE §IRST QEQ.sm\S

%")umm 6 TUE COURSE oot THE éﬁ@ CAT L@awu;b-
DLAng%L@Lﬁl\GEL?C Nes WAD THE ASSISTANCE of FOuR.
TNMATES . ALL of THosE TNMATES PAZLED Tp ADEQU -
ATELY QEAD, WNDERSTAND AND TRIERPRETDEFEIDMIT

THERE WAS Mo RESPONSE TO SOME OF DEFENDANTS’ M-
TIONS ] T DTD NOT MWow THAT T NEEDED Ty RESP-
OND, WITH SPECIETCITY TO CLATMS BY DELENDA -
NT < THAT, OANON G OTHER \.WX.\\QS L HAD CAILED
o EXNAUST My ADMINISTRA TIVE REMEDIES

| £eal 1 DETAIL, As T STATE Z_S;Mv_ﬂ

9] QLATITTEE WAD To RELN u@ord O TPELNED SANATES WO
\\SEQE NGT @%\1@&”{1@ o ASSIST ME AND \NUO RECETVED-

1

AB\p 2 PAGE 1§



Case

10
11
12
13
14
i5
16
17
I8
19
20
21
22
23
24
25
26
27

Coliins Collins

Muir + Stewart LLp
1100 €| Centro Street

S0, Pasadena, CA 81030
Phone {626} 243-1100
Fax  (B26) 243-1111

1100 El Centro Street

South Pasadena, CA 91030

(626) 243-1100 - FAX (626) 243-1111
EMAIL: cmdthers@cecmsiaw.com

JUAN R, ALBINO,
Plamtift,
VS.

LEE BACA, in his official capacity;
LOS ANGELES COUNTY, a public
entity; JOHN DOE 1 through 5, in their
official and individual capacities;
JOHN DOE 6, in his official capacity,
inclusive, and each of them,

Defendants.

R T T T W oty

SMWALATTO09\MST (V 8-3-095.D0C

2:08-cv-03790-GAF-MLG Document 32 Filed 08/07/09 Page 1 of 20 Page ID #:142

Tomas A. Guterres, Esq. (State Bar No. 152729)
Catherine M. Mathers, Esq. (State Bar No. 221983)
COLLINS COLLINS MUIR + STEWART LLP

Attorneys for Defendant SHERIFF LEROY BACA
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

CASE NO. CV 08-3790 GAF (MLG)
[Assigned to the Magistrate Judge Marc
Goldman, Courtroom 6A]

DEFENDANT BACA’S NOTICE OF
MOTION AND MOTION FOR
SUMMARY JUDGMENT

[ Filed concurrently with Defendant’s
Statement of Uncontroverted Facts and
Conclusions of Law; Declaration of John
Jansen; Declaration of Deputy Jason Ford,
Declaration of Deputy Kevin Kelley;
Declaration of Catherine M. Mathers; and
Notice to Plaintiff regarding Motion for
Summary Judgment]

Complaint Filed: 07/03/08

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD HEREIN:
PLEASE TAKE NOTICE that Defendant SHERIFF LEROY BACA
(hereinafter “BACA”), hereby moves the Court for summary judgment on the ground

that there are no genuine issues as to any material fact and that BACA is entitled to

1
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judgment as a matter of law for the following reasons:

z 1. Plaintiff JUAN R. ALBINO (hereinafter “PLAINTIFF”) has failed to

3 exhaust his available administrative remedies pursuant to the Prison

4 Litigation Reform Act, 42 USC § 1997e(a).

3 2. PLAENTIFF cannot establish claim for relief under 42U.8.C. § 1983.

6 3. PLAINTIFF’s state law causes of action are barred by California

7 Government Code § 844.6.

8 This motion is based on this Notice of Motion and Motion, the accompanying
9 || Memorandum of Points and Authorities, Statement of Uncontroverted Facts and

19 1 Conclusions of Law; Declaration of John Jansen; Declaration of Deputy Jason Ford;
11 | Declaration of Deputy Kevin Kelley; Declaration of Catherine M. Mathers; and Notice
to Plaintiff regarding Motion for Summary Judgment, filed concurrently herein, all
pleadings and papers on file in this action, and upon such other matters as may be

14 |l presented to the Court at the time of the hearing.

15
16 || DATED: August 7, 2009 COLLINS COLLINS MUIR + STEWARTLLP
; W%/
18 BYﬁ(%{M A Ao
19 Tomas A. Guterres
Catherine M. Mathers
20 Attorneys for Defendant
23 SHERIFF LEROY BACA
22
23
24
25
26
27
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MEMORANDUM OF POINTS AND AUTHORITIES
I

INTRODUCTION
Plaintiff JUAN R. ALBINO (hereinafier “PLAINTIFF”) alleges that Defendant
SHERIFF LEROY BACA (hereinafter “BACA”™), in his official capacity violated his
civil rights by failing to place him in protective custody. Specifically, PLAINTIFF

alleges the following causes of actions in the First Amended Complaint: (1) Violation
of Civil Rights 42 U.S.C. § 1983; (2) Deliberate Indifference to Medical Needs; (3)
Intentional Infliction of Emotional Distress; and (4) Gross and Wanton Negligence.

PLAINTIFF failed to exhaust his administrative remedies pursuant to the Prison
Litigation Reform Act (hereinafter “PLRA™), 42 U.S.C. § 1997e(a); therefore,
PLAINTIFF’s lawsuit must be dismissed. Moreover, even if PLAINTIFF had
properly exhausted his available administrative remedies, PLAINTIFF has failed to set
forth any admissible evidence supporting a claim for a violation of his civil rights
under 42 U.S.C. § 1983 as against BACA., Additionally, PLAINTIFF’s state law
causes of action are barred by Government Code § 844.6. Accordingly, Defendant
BACA respectfully requests that this Court grant his Motion for Summary Judgment
in its entirety.

I
STATEMENT OF FACTS

PLAINTIFF was arrested by the Glendale Police Department on May 11, 2006
for violation of Penal Code § 261(A)(1) (Rape). {Defendant’s Statement of
Uncontroverted Facts (hereinafter “SOF™) 1). Shortly after his arrest, PLAINTIFF

was transported to the Inmate Reception Center at the County of Los Angeles
Sheriff’s Department (hereinafter “LASD”) where he was processed into the custody
of LASD jails. (SOF 2). At the time of PLAINTIFF’s initial booking and
classification by LASD personnel on May 11, 2006, PLAINTIFF had not been

charged with a sex crime against a minor. (SOF 3).
SMPALATOG9MSS (V 8-5-09,.DOC
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When PLAINTIFF arrived in LASD custody, he underwent various interviews
and screening to determine his appropriate classification. Based on his a number of
factors, including the nature of PLAINTIFI’s Rape charge, PLAINTIFF was
classified with a custody level of 7 (high-medium) and a security level of medium.
Accordingly, PLAINTIFE was appropriately assigned housing in general population
with other similarly classified inmates. (SOF 4).

On June 17, 2006, Deputy Jaquez was approached by PLAINTIFF in the 5000
floor hallway. PLAINTIFF reported that he had just been assaulted by four Hispanic
inmates. (SOF 5). Following PLAINTIFF’s report to Deputies, PLAINTIFF was
transported to County USC Medical Center (hereinafter “LCMC”) where he was
treated for his injuries. (SOF 6). Additionally, PLAINTIFF was relocated to another
housing location for his safety. (SOF 7).

In mid June, 2006, PLAINTIFF was placed in Men’s Central Jail (“MCI™)
Module 5900 which was another dorm that housed general population inmates with a
similar security level of PLAINTIFF. (SOF 8). None of the inmates involved with
the assault on June 17 were housed with PLAINTIFF in Module 5900. (SOF 8).

PLAINTIFF was housed in Module 5900 for several weeks without incident.
(SOF 9). However, on July 8, 2006 at approximately 9:00 p.m., PLAINTIFF was
involved in another altercation with inmates, (SOF 10). PLAINTIFF reported the
incident to Deputy Espinosa. (SOF 11). PLAINTIFF could {or would) not identify
the suspects and informed the deputy that he was not desirous of prosecution. (SOF
11). Following the incident on July 8, 2006, PLAINTIFF was again re-housed for his
safety. {SOF 13).

Following the July 8, 2006 report, LASD has no further record of any incidents
involving PLAINTIFF. However, PLAINTIFF alleges that he was assaulted a third
time in or around September 2006 while he was housed in Module 4700
(PLAINTIFF’s First Amended Complaint, p.8, §25). Following this undocumented
incident in or around September 2006, PLAINTIFF does not allege any further
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1 |lincidents or alterations with inmates. (SOF 14).

2 1148
3 ARGUMENT
4 The failure to exhaust administrative remedies under the PLRA is treated as a

5 |Imatter of abatement and is properly raised in a motion for summary judgment. See
& |\ Panaro v. City of North Las Vegas, 432 F.3d 949, 953 {(9th Cir, 2005) (wherein the
7 ||court held that “[blecause the PLRA requires that inmates exhaust their available

8 ||administrative remedies, and because Panaro did not exhaust his administrative
remedies here, the district court properly granted summary judgment in favor of

10 || Defendants.”). Here, PLAINTIFF has failed to resolve the administrative remedies
11l available to him under the PLRA, therefore his suit against BACA is improper in its
12 entirety.

13 In addition, pursuant to Rule 56(c) of the Federal Rules of Civil Procedure,

14 | summary judgment is proper if there is no genuine issue of a material fact and the

15/l moving party is entitled to a judgment as a matter of law. Celotex Corp. v. Catrett,
16 11477 U.8. 317, 325, 106 S.Ct. 2548, 2554 (1986). In Celotex, the Supreme Court held

17 lin pertinent part that:

I8 “[The plain language of Rule 56(c) mandates the entry of
19 summary judgment, after adequate time for discovery and npon
20 motion, against a party who fails to make a showing sufficient
21 to establish the existence of an element essential to that party's
22 case, and on which that party will bear the burden of proof at
23 trial. In such a situation, there can be no genuine issue as to any
24 material fact, since a complete failure of proof concerning an
25 essential element of the nonmoving party's case necessarily
26 renders all other facts immaterial. The moving party is entitled
27 to a judgment as a matter of law because the nonmoving party
Cotline Com 22 has failed to make a sufficient showing on an essential element
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of her case with respect to which she has the burden of proof.”
Id. at 322-323.

Here, PLAINTIFF has had more than adequate time for discovery vet
PLAINTIFF has failed fo make a showing sufficient to establish that PLAINTIFF
sutfered a deprivation of a federally protected right and that the deprivation was caused
by the conduct of a person acting under the color of state law. (See Parrait v. Taylor,
451 U.5. 527, 535, 68 L.Ed.2d 420, 101 S.Ct. 1908 (1981)). PLAINTIFF has not
provided any evidence that BACA maintained a custom, practice, policy in violation
of his constitutional rights. Therefore, both of his causes of action under 42 U.S.C. §
1983 are without merit and summary judgment in favor of BACA is warranted.

Lastly, PLAINTIFF has not only failed to provide a statutory basis for liability
against BACA in his state law claims, but BACA, being sued solely in his official
capacity, has a complete defense because he is immune to injuries caused by prisoners
under California Government Code § 844.6.

A, PLAINTIFF’s Lawsuit is Barred for his Failure to Exhaust His

Available Administrative Remedies as Mandated by the Prison
Litigation Reform Act

Pursuant to the PLRA, a prisoner must exhaust all available administrative
remedies for lawsuits arising out of prison conditions. 42 U.S.C. § 1997¢(a). In
Porter v. Nussle, 534 U.5. 516, 532,122 S. Ct. 983, 152 L. Ed. 2d 12 (2002), the
Supreme Court held that “the PLRA's exhaustion requirement applies to all inmate
suits about prison life, whether they involve general circumstances or particular
episodes, and whether they allege excessive force or some other wrong.” In
mandating exhaustion of administrative remedies, the Supreme Court explained in
pertinent part that:

Beyond doubt, Congress enacted § 1997¢(a) to reduce the
quantity and improve the quality of prisoner suits; to this purpose,
Congress afforded corrections officials time and opportunity to
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Tomas A. Guterres, Esq. (State Bar No. 152729)
Catherine M. Mathers, Esq. (State Bar No. 221983)
COLLINS COLLINS MUIR + STEWART LLP

Attorneys for Defendant SHERIFF LERCY BACA
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

CASE NO. CV 0(8-3790 GAF (MLG)

[Assigned to the Magistrate Judge Marc
Goldman, Courtroom 6A]

DEFENDANT BACA’S STATEMENT
OF UNCONTROVERTED FACTS AND
CONCLUSIONS OF LAW IN SUPPORT
OF MOTION FOR SUMMARY
JUDGMENT

| Filed concurrently with Defendant’s
Motion for Summary Judgment;
Declaration of John Jansen; Declaration of
Deputy Jason Ford; Declaration of Depuiy
Kevin Kelley; Declaration of Catherine M.
Mathers; and Notice to Plaintiff regarding
Motion for Summary Judgmen|

Complaint Filed: 07/03/08

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD BEREIN:
Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Local Rule 56-
I, Defendant SHERIFF LEROY BACA (hereinafter “BACA”) hereby submits this

1
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Statement of Uncontroverted Facts and Conclusions of Law in support of summary

UNDISPUTED FACT

SUPPORTING EVIDENCE

1. Plaintiff JUAN ALBINO (hereinafier
“PLAINTIFF”) was arrested by the
Glendale Police Department on May 11,
2006 for violation of Penal Code §
261(A)(1) (Rape)

1.

Declaration of Deputy John Jansen
(“Jansen Decl.”™), p.2, 93.

2. Shortly after his arrest, on May 11,
2006, PLAINTIFF was transported to the

Inmate Reception Center at the County of

Los Angeles Sheriff’s Department
(hereinafter “LLASD”) where he was
processed into the custody of LASD jails.

2. Jansen Decl., p.2, 92, 94.

3. When PLAINTIFF arrived in LASD
custody, he underwent various interviews
and screening to determine his appropriate
classification. Based on his a number of
factors, including the nature of

PLAINTIFF’s Rape charge, PLAINTIFF

was classified with a custody level of 7
(high-medium) and a security level of
medium. Accordingly, PLAINTIFF was
appropriately assigned housing in general
population with other similarly classified

inmates.

3. Jansen Decl,, p.2, 94.

SMIAL:\J7009\MST - SEP STMT (8-7-095.D0C
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1 ' '

5 UNDISPUTED FACT _ SUPPORTING EVIDENCE

3 ||4. At the time PLAINTIFF entered 4. Jansen Decl., p.2, 9 5.

4 || LASD custody on May 11, 2006,
5 || PLAINTIFF did not have a charge of
6 || Penal Code §288 (lewd and lascivious acts

7 || with a minor) or any other charge

g ||indicating a sex crime against a child.

o || Therefore, PLAINTIFF did not require
10 || protective custody housing under LASD
11 || Custody Division Manual § 5-02/060.00.

12 |5 Onlune 17, 2006, Deputy Jaquez was | 5. Incident Report, dated June 17, 2006
13 || approached by PLLAINTIFF in the 5000 (COLA 0001 — COLA 00035), attached to
14 || floor hallway. PLAINTIFF reported that | the Declaration of Deputy Kevin Kelley

15 || he had just been assaulted by four (“Kelley Decl.”), p.3, 98 as Exhibit “P.”
16 | Hispanic inmates

17 || 6. Following the incident on June 17, 6. Exhibit “P” to Kelley Decl.; Inmate
18 [12006, PLAINTIFF was transported to Injury Report, dated June 17, 2006

19 || County USC Medical Center (hereinafter | (COLA 00015 — COLA 00016), attached
20 || “LCMC”) where he was treated for his to the Kelley Decl., p.3 99 as Exhibit

51 || injuries. Q.

23 || 7. Following the incident on June 17, 7. Exhibit “P” to Kelley Decl.
23 | 2006, PLAINTIFF was relocated to

24 |l another housing location for his safety.

35 || 8. In mid June, 2006, PLAINTIFF was 8. Deposition of Plaintiff Juan Albino
26 | placed in MCJ Module 5900 which was (“PLAINTIFF’s Depo”), p.62, lines 9-11,

37 ||another dorm that housed general 23-25. True and correct copies of the

. . SMVNLAT7009\MSJ - SEP STMT (8-7-09).D0OC
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UNDISPUTED FACT

SUPPORTING EVIDENCE

population inmates with a similar security
level of PLAINTIFF. None of the inmates
involyed with the assault on June 17 were

housed with PLAINTIFF in Module 5900.

cited portions of PLAINTIFF’s
Deposition are attached as Exhibit “T” to
the Declaration of Catherine M. Mathers.

9. PLAINTIFF was housed in Module

5900 for several weeks without incident.

9. PLAINTIFF’s Depo, p.63:1-11
(Exhibit “T” to Mathers Decl.).

10. On July 8, 2006 at approximately
9:00 p.m., PLAINTIFF was involved in

another altercation with inmates.

10. Incident Report, dated July 8, 2006
(COLA 0010 — COLA 0012), attached to
the Kelley Decl., p.3, 48 as Exhibit “R.”

11,
incident to Deputy Espinosa. PLAINTIFF
did not identify the suspects and informed
the deputy that he was not desirous of

prosecution.

PLAINTIFF reported the July 8, 2006

11. Exhibit “R” to Kelley Decl.

12, Following the incident on July 8,

2006, PLAINTIFF was taken to MCJ
Medical Clinic where he was treated for

his injuries.

12. Exhibit “R” to Kelley Decl.; Inmate
Injury Report, dated July 8, 2006 (COLA
00017 — COLA 00018), attached to the
Kelly Decl.,, p.3, 911 as Exhibit “S.”

13. Following the incident on July 8,
2006, PLAINTIFF was again re-housed
for his safety.

13. Exhibit “R” to Kelley Decl.

14. Following the incident in August or
September 2006, PLAINTIFF does not
allege any further incidents or alterations

with inmates.

14. PLAINTIFE’s Depo p. 70:25-
p.71:5, p.73, lines 1-3, p. 77, lines 3-5
(Exhibit “T” to Mathers Decl.).

SMWALIT009\MS.T - SEP STMT (8-7-09).DOC
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5 UNDISPUTED FACT SUPPORTING EVIDENCE

3 | 15. Pursuant to LASD’s Custody 15. Custody Division Manual §5-

4 | Division Policy, inmates are provided with | 01/010.00 “Inmate Complaints” {COLA
. g | the opportunity to file _ 100297 - COLA 00301), attached as

6 | grievances/complaints regarding the Exhibit “DD” to the Declaration of Deputy

» || conditions of confinement. Jason Ford (“Ford Decl.”), p.2, 92.

g ||16. AtMen’s Central Jail, inmates are 16. Kelley Decl., pp.2-3, 992-7.
¢ || given access to Inmate Complaint Forms
10 |l to fill out, or they may submit a written

11 || complaint of any kind, to address any

12 ||number of issues, including but not limited
13 || to personnel conduct, medical care,

14 || classification actions and conditions of

15 |[|confinement. The Inmate Complaint

16 || Forms are available at various locations

37 || within the facility, and an adequate supply
13 ||1s maintained and available for any inmate
19 || who requests them. Inmates may place

¢ |l their complaints in a locked complaint

31 || box, or give them directly to the staff. All

9 || written complaints are picked up by legal
>3 || staff, logged by the inmate’s name,

54 || booking number, date of complaint, date
15 |l received, and nature of complaint, given a

26 il reference number, and assigned a

97 lisupervisor. All complaints and related

. 28 SMPNLATT00DMS) - SEP STMT (8-7-09).3GC
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UNDISPUTED FACT

SUPPORTING EVIDENCE

22
23
24
Z5
26
27

documents are filed with the Legal Unit, to
be maintained for five years, and

information regarding the Inmate

Complaint Forms is entered into the Los
Angeles County Sheriff’s Department
computer system. Complaints are
generally resolved within ten days of
receipt unless there are justifiable reasons
for the delay. If a complaint is not

resolved, the floor sergeant from the floor

where the complaint originated would
conduct an investigation to determine the
validity of the complaint, would either
resolve the complaint or prepare a
memorandum to the Captain regarding the
nature of the incident, action taken, and
whether the complaint was founded or
unfounded, and would prepare a written
response to the inmate regarding the
disposition of the complaint, for the
Captain's signature. If the inmate's
complaint was denied, the inmate could
appeal the decision through five levels of
review: (1) Watch Commander; (2)

Operations Lieutenant; (3) Captain (Unit

Collins Collins
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UNDISPUTED FACT

SUPPORTING EVIDENCE

”Conimander); (4) Area Commzinder; and

(5) Custody Division Chief.

16
11
12
13
14
15
ie
17
18
19
20
21
22
23
24
25

17. PLAINTIFF did not file an inmate
complaint/grievance regarding the
incidents alleged in the First Amended

Complaint.

17. PLAINTIFF’s Depo, p.96:25- |
p.97:11 (Exhibit “T” to Mathers Decl.).

18. PLAINTIFF has been incarcerated
since March 11, 2006.

18, PLAINTIFF’s Depo, p.78, lines 15-
19 (Exhibit “T™ to Mathers Decl.).

19. LASD policy specifically provides
that during an inmate’s detention in one of
its facilities, “the custodian of a prisoner
shall be accountable and duty-bound for
the safety and protection of that prisoner.
Reasonable and ordinary care for the
prisoner’s life and health shall be

constantly exercised.”

19. Manual of Policies and Procedures §
5-03/000.00 “Prisoners” (COLA 00321 —
COLA 00322), attached as Exhibit “M”
to Mathers Decl., p.2, 93.

20. An inmate’s classification determines

where he or she is housed within LASD

jail facilities. The purpose of an inmate’s
classification is to provide for the
“placement of the inmate in the least
restrictive housing compatible with his or

her assessed risk and needs.”

20. Custody Division Manual § 5-
01/010.00 “Inmate Classification”
(COLA 00297 — COLA 00301), attached
as Exhibit “A” to Ford Decl., p.2, 2.

26
27
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21. All inmates are periodically reviewed

as to their appropriate classification. In

21. Exhibit “A” to Ford Decl.
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On the indicaied date and time, while assigned to BOOO floor, 56/57 title 15 Deputy, | was
approached by an Inmate (Later identified as V/ Albino) in the 5000 haltway. | noticed that V/ Albino
was hoiding a white piece of cloth over his right jaw and was bleeding profusely. He also had multipie

cuts and redness throughout his entirs facial ares and he compiained of pain to his face .

V/ Albino told me he was housed in dorm 5600 and was assaulted by 4 Hispanic inmates a short
while age. | asked him if he would be ahis to identify them and elaborate more on why and how he
wasg assaulted .

Vi Albine said that one of the persoris that had assaulted him was assisiant to the "Faisg"
representative in the dorm. The other inmate had a tattoo zcross his chest of an eagle, NFD. He
added that he was near his bunk when he was aftacked and that he was kicked and stomped
numercus times, in the front and back of his head, after he had fallen to the floor.

When | asked him why he was assaulted, he stated because the inmates had asked him last night
(06-16-08} what he was in for, and he toid them. When | asked him what he was in for, he replied
rape. V/ Albino added the next day (06/1 7108} the Inmates inquired more on what had happened. He
toid them his partner was the one who reped her and he believed she was 16 years old. He said a
short while later he was assa'ui‘zed irt the corner.

Due to the severity of V/ Albino Injuries he was taken to the Mens Central Jail ciinic by Deputy
Flores #506553 and then transported o Los Angeles County Medical Center (LCMC) via radio car .

| contacted the booth Officer W/ Cendejas who old me he was approached by an unknown Inmate
in the dorm, who said the inmate at the door needed to leave. W/ Cendejas added as he opened the
door to contact the Inmate, the inmate had walked around the corner and was holding the right side of
his face with 2 fowel, NFD.

With the assistance of Deputy personnel, we conducted = search of the dorm for suspects,
withesses, and/or weapons, including the dorm representatives {South side, White, Black, and
"Paisa").

Let it be noted in county jail most dorms a;icé modules have representative Inmates who reiisrate ‘a

the jall rules to the newly housed inmates, {.8./Who cieane the dorm, who eats first, afc. ).

THCIO0F - SH-R-48 (Rev. 10/48)
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While the Inmate representatives were in the hallway, V/ Albinc, who was around the corner,
pointed out 8/ Rodriguez as one of the combatants,

! contacted S/ Hodriguez and asked him what had happened. He said freely that V/ Albino had
came in last night bragging about that he had raped a girt.  When he was questionad today, he
continued to talk about it and that was when they beat him up. S/ Rodriguez admittad to punching him
numerous fimes, although, said he never kicked him.

i asked &/ Rodriguez if he knew who eise was involvaed. He said all he knew was there were three
other Hispanic bald inmates and that one or two of the Inmates involved in the fight had 2 tattoo across
s chest of an eagle.

During the search of the dorm we came in contact with three Inmates who had & tattoc of an eagle
across their chest:

I/M inchaust], Jose #9086852 MH/ 1
i/M Marguez, Nelson #9045820 M-/ 98

B-72, UM Espinoza, Miguel #9018208, MH/ @
B8,

The next day (06-18-06) V/ Albino retumed from LOMC and added that he believed that he may
have been cut with a razor on the side of nis face. He said i he saw the suspect again, he belisved b
could identify the person who cut him.

While speaking with V/ Albinc | observed two lacerations approximately 6" in length across the side
of his right cheek. It appeared as if it was made by and unknown cutting tool. He alse had multiple

cuts and redness around his right eve. For further information on his injuries see Inmate Injury report
under same URN,

W/ Albino was relocated 1o another location for his safety.
S/ Rodriguez is currently incarcerated for 10851 {a)v.C. with 2 1, S.mmergration hold.
Sgt. Smitson #410536 was notified of the incident.

N i

TECI00F - BH-A-49 (Rev, TH/R8}
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. iy #:228
COUNTY OF LOS ANGELES SHERIFFR DEPARTMENT -
JOUNTY QF LOS ANGELES SHERIFF'R DEPARTMEN 30B-00981-5100-144 el o8

INCIDENT REFORT - NARRATIVE o

While | was warking as the BBOG/EBOC Title 15 Depuly | receivad 2 sall via isiephene fram the
SE0C/E600 Derm Offiser {T/A Chen #B0G004%) zbeut as immaie, laisr idenilfied s8 V/AlBIPe, Juan
Bk#B0EBR42, whe wes pessibly assaulied n domn 5880. | alang with the 5008 Yleer personns

i

responded o 38006 and | saw Y/Albino standing oulside of 5808,

| sertasted ViAlbine whe told me he was purahed and kicked aumercus Umes By iwe inmaias,
- V/Alkine stated he gould not ideniify the twe suapecis and is not desirous of nresecution,

I saw the following injures on V/Albino: Swelling under his left ave, swelling to his left side of his
forshead, and swelling to his right temple. V/Albine complained of pain 1o his lower back. | saw no
other injuries nor did he complain of any. | escorted V/Albing to the Men's Central Jall slinic where ke

was seen and irsated for his injuries by nurse Sazon #4857886.

I aleng with other 3000 floer perpannsl condusiad a seareh for suspesic andier witnesses whish
mel with negative results,

Yidlbine was rehoused for his salety,

ViAlbing Is In jall for 281(A)(1) P.C. and has a court daie scheduled for 07/20/08,

COLA 00012

THODOUE « BHEA0 (Bey, 10H8)
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R@&B}"fa

Tian, Wt /4/1{//1/0

FULL NAME

. SOUTHERN DIVISION
CF:.LEER?(, U.S. DISTRICT COURT

COMMITTED NAME (if different)

—— -~ - d & i
FﬁL Ag)RESS INCLUDIN zﬁdME OF INSTITUTION ‘£ gd 3 { : AUG l ‘ m

7
A/orco ) L’a//' arnid 3860 -4 99/ l 6
£ 7 gg2 CENTRAL DA )0 F c&gg&'}&
PRISON NUMBER (if applicabie) BY ‘ l L =

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASENUMBER ' s
Suan R, Albino CN o -3190-eAFms)
! ) S g To be supplied by the Clerk
PLAINTIFF, BT repshed
v CIVIL RIGHTS COMPLAINT
L ee Bﬂaﬂ 5+ a/’ PURSUANT TO (Check one)
] /  DEFENDANT s M 42US.C.§1983
| ) | O Bivens v. Six Unknown Agents 403 U.S. 388 (1971)

A. PREVIOUS LAWSUITS

1. Have you brought any other lawsuits in a federal court while a prisoner: [J Yes '¢~No

2. If your answer to “1.” is yes, how many?

Describe the lawsuit in the space below. (If there is more than one lawsuit, describe the additional lawsuits on an
attached piece of paper using the same outline.)

CIVIL RIGHTS COMPLAINT
CV-66 (7/97) Page 1 of 6
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? PR 4
T, Uurlsd/ Fron

) I, This dc‘IL/'or\ /’s dd?%or/éea/unalcr . é//S;C,‘?/?E.?qna/
r,J/d} sec,ungo/ u/\c/er 7%& é//a':fec/éf?ﬂlés 6‘045'7’717’3/7}5}1;\’5(}*/%6 /o;r

is Younded upon a8 U,s:C. 51331343 and 1367 and He_
M/elMAT" 57‘2!76(713 r'7l d/\.c{ Coﬂsf%uﬁélla/ /0/\0(//'51;/15, /O/ a/l/\f;“ﬁ‘
Curther )’hvokes Hhe /Oa\z{an‘f' J’ur‘/s'J/b%/) o FAIs Court e
hear and decide o/lpims ar;s//;j under sTale Jaw,

' 2 The amounl in contro versy esceeds +he
Jur/.scl;’c'.?'?;na/ muinimam esclidm J Sntarests and codts

_‘_l[, /)/m’hﬁ

) 3. /’/al}\'h'@ /s a Y8 year old l;lCdY‘CBI‘AU
Inmale y housed at the CalSsrnia Rehabiltalian donter~cRe
at /\/onco/ CalSorna.

4 At all fimes re_/al{qh'f'ﬁ 70/41;\7%}';

const ftiona) and cwil rzbl(fé vrolatons /o/aﬁx#? was an

/ /

n")ma‘/'e (fﬂ‘&* 7Lr/'a/Q Je:/’amee,) 1'/\ ‘f‘:(& Los 471 6/65 dawf?"
Jail- Certral Ka;/; J 4

”2 : Deﬁ)\c{aﬁfs

5 Defendart Sher® Lee Baca, /n his oFisa
¢a/oac{7>' /13 e CheS Adminislrator of the Los /42n3e/es
Coun+); §/<em’$P5) De/oaﬁmeﬁ;mJ amor\j oﬂer 7‘/411135/ ;S

zApp. 29 | PAGE 170




[\ N N [\) 3] — o — — it o — — f— —
p= w [\ — (=] O (=] ~J (=) w S w [\ L] (=]

N
V]

Cay

e 2:08-cv-03790-GAF-MLG Document 10 Filed 08/11/08 Page 10 of 20 Page ID #

DeSendarls _conl:

/s res/oans;é/e, Sorthe emplsyment: Fraimm ) su ervision
con'f'w// 455131)men7L anJ j/o’sc;)/;;ve/ o‘}:a// ?Sworn /Oersoﬂ/ne/
,.Si 7‘7{& Zos 14/3&/€S 5/(&#}1@ [)e/oar%menﬁ

. Elrﬁermare_/ Ae 15 He el Overceer oF He
Zos Anje/&s l&lou/\“/‘ J;u’/s W;#U’\ 1'7‘5 ¢oun7§/ ch ;7é
BM/J/O)/P)Q/S/[S ;nma?Les/ /'nc/a://r;j /Ol"e'~7Lr/’4/ c/ejb/;tees,/‘f&
,Sas a c/u"IL7' 7‘& frafec+ aYlJ /0)"8(/&)#— /(ar‘m 7‘[9 c:lﬁiej)s/
mma‘/ésl /ore.q[o‘wa'/ a/e:fa;nees anc/ /Or‘a/Oer?}/ v w/'7%/;n

Los ﬁnje/es doun?L /

7 ﬂéFenzn‘l' Los /4/\3&/85 C‘oc//ﬁ}// ;s aTd// 7%’4&5
Aerein me/\#/a/)Q(é a /ouML 'en7L,'75/ ; ma de up oF elected
oWcers, Tf /s res/oons/;//e for He sa‘%@ and /0m7éc7§a'n
G‘?‘ ;7‘3' r\es;cJenﬁ' ancl c?‘/‘/échs/ th q Jtif)/ 7La r‘a7Lec7L
and /oreVen'/' Aarm/w/'?% all the Pousers speci Yed and
,’m,)/,éc/ A y He onstifition and lews o8 the State o
Calfornia,

g, DeSendant Les /4/\53/&5 Courﬂﬁ: dare Cam/aos.%{ oF q/aé/
elected a%c'ers) r'esloonsu/e,ﬁor Hhe everdse and 1ok mentaFon
o /00/151:25 and procedures Sor the. or’c/eré/ adminsirilion of #he
caunﬁ, i1z Racilifics and all oF itz Sunctionaries,

9, Defendart John Dee ‘Z_?L/{rol/j/{ & /s dafal/
fimes sued in Fheir 1n diidual and eFicial ca/wcﬁ%s, And «tal/

Lomes Aerein /nzn“/'/éneJ were em/o/oyed as Jaw enSercemen

oW:?zers/ spec,:‘gé/ c/e/mf/}/ SAer‘ﬁPs/ o‘? Los /4/13 eles C‘au)'ﬁ}/r /4/.(/
were e,m;)/oya’ atthe Los An@&/es éowTI}' Ia;/ err&p/ef/W‘? was
’\DMS&AI
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De‘?anan‘/} co_n‘]";

/10, De‘st\‘ena/dn'f To/{n foe Six /fs at all 7 mes
Aera;r\/ mea/;.':a/ .5'7’?::‘%2 /mgrso/q 4’7L T/‘/\as’_ [.os Anje//es
Coun‘/}/ St/ where /0/41;17'7‘;7“ was Koused,

ErsT lause O /44‘7'73/)
\/llo/d?o% ﬂ%ﬁl‘/;/ sz/{fi
2 u,s,qﬁz 933

/1, P/a;ln"/'f'g: was dr‘r\&gﬂo/ ON May /// *006 Qar
V/‘o/a'/?;n -a‘stz dd/;‘?omla /Oe;yna/ Coc/a Secf}e;/) ag?«/;nc/
booked Infe Fhe Losg Anjeés daun“f Centra/ Jail,

13 On June /6,260¢ whrle /)/a/?l?%# was Aauseo{
In moc/u/& 5‘4:90/ ’3c;ner‘a/ po/oa/aﬁbﬂ/ /o/a/ln‘/f"?s askaq/
deSendant Jodn Doe Ine u//\a‘/ was A5 bail Jokn Doe
One rephied," T is hakfa milhon a/a//m/”“%u have a Jot
o money oul” 7%81‘&/’/ #jipat did you o' P PlantrF
responJez/ Ay say;nj #ank you and Som%)/& F“i/oeﬂt"///"’

12, On June /L, 7004 5/10#/)/, wiThoh +}\)'r7£)' mindtes
aSter p/alth‘IL/%" '5/00'6i LU/IIX :Ya/(n [)ae_ 0/&&, 7‘/\& p/lscz
refsresewfaﬁi/a ap roacked plant:FF and sfafed " #e Jejmj
Saiu yal{ dammﬁ{:& sex 467f~ a/;ﬁ/u/\;/c/)”ﬁﬂ/f/{a?l‘s W/{)/ yaz/
are here” plaimt’F confin Ueé/ denred Hhe accusatrons.
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4, ‘ Due to c/a‘?cng/anf \Ta/n doe Jne »Pe/w{x/:j
7‘"0 07%&* /n/naﬁ.s/ /o/az;f?%(% Case /Jn‘Far/n47§oj/) 1y on Jure
/6 / M0§ no /ess Fhan 7Lwo /'nma7§5 a*?e.l/ery Nce//;)c/z//{f
Hhe pisd ref)rasenﬂﬁ{/e. y Soullern Mewlawf/ Mesécan
Nitionals and flact 1;>mcz7l€$/ did Md//ICI’oll{}/ and
,V/:p/en“/'// ASSdu//'u/ /a/l}\“/fg\ dn&( reﬁeafeo/& /mmc./{e,z/
and Kicked /o/a/nﬁ'f urti/ Ke was unconscious,

15 Due. 7"01_0{&'981?0/4/17‘ Join BDoe one r@/eas;nj
o 6The /nma7és/' p/amf/@’sl case /%ﬁoar/naﬁo'ﬂ/ On June /6,
206, Inmafes /Y\d//c’lolls/)’ assdu/#lﬂj plainti T also cut-a
a/&!?@ cross inte the n&/{f side o p/aM?‘?’% ‘chc/ whie
Js perm aneif: These Jnmales while ma/é’/‘QUS}/ and
w'o/e/\f/// dssau/ﬁ/;j /)/a/};f/)%’ did V/d’/e/[?%/ rape /o/a//'ﬁ’;')‘}f‘
on June /G 2006

/6. 'E(/en‘/'ua/é/ saMe7L//Iv1€ a%‘él‘ 7'[‘/\8;-(//2&/,7‘-
assault and rape. and /n/ar/'/ﬁl?'f;7 /y;ﬂj unconu'o(/sJ yar/
em/)/oyeses c{fo/ ‘{'mns/ﬂorf,o/a/f’hﬁ’ﬂrﬁ 7%& 4/11/'0’61“{;7;/ a‘?*
Swﬂem C‘a,//'yormd Gcner\a/ #OS/O;ZL(/ on June /é/ﬁaoév

17 plantF was /E%Lw;ﬂ Broken éones/ ¢q7‘3)
brutses and 'Z)dnj W:D/en;é/ rap ed.

1% Upon )o/a//\f'/' L refurn Yrom %A&Kos/o;ﬁé
p/am?‘?? /A ar“meJ c/ a‘lj&fla’a/lﬁ 3:9/(/\ Lﬁae_Twaa/lJ Tﬁrae
it the Centra/ 542// that éf\;& cou/d’;\(a;[a /{m/jaa;/;/{\

enem/ o Cl/CL?LI,(D/l//U/d/;)ﬁ es/e 7"0 J&/Oace aUsec/
?y\ Pro‘/‘ef;'v/: cUSﬁcﬁo P/a,,'ﬁ‘,’f?' a,\:tﬁsd‘joa\/";n mo%//e_ 8 700/; e/)em/

6
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,oa/ouﬁﬁén,

19, DeSendarts Fojn Doe Twe anc/‘T/\neP.\{USf
sTated, "M/ and that it /s the pu be deSenders s0b 1o
Pno‘/"ec‘f‘ you {//4/’[6{ ordered /0/4//;7/44' 7% afa\z{a}ns’f’v‘v{e,
W‘d//' ﬂe%mﬂm?’? ZYaAr\ Doe Twes an TAre& W/%
malicious interit did den Yy /0/41}176'3@ sa‘?dﬁx In Fhe Sorm
0¥ /0r07LeC7Lu'/e; cus?'?oa//w

20:  Due Tt o{e:Fena/an?é Jehn Doe Tive and
Hiree mahicious Fallure 7o /or&ﬁcf/o/cz;nﬁ% A{y ne?
f\/ac/'nﬁ Aim 1nTe /omf%c,?‘/’i;a cusﬁady y p/a/nﬁ was dga/;\
V/é/e[f/’/)/ assaulied 57/ snmates while Aoused in modute

5700 on Ku/y 18,084

2, Plamt'§ was Faken to Hhe clnic af He
Centra) Jail, where DeSendan] Sshn Do Six an/)/ qave
p/al;\ﬁ¥ paM medication And ;3/10)"8(/ the $oct +hat-some ot
‘HVE- same wauna/s $‘r0m ‘Ma ‘S}:I;"S'f a#dc/é J/Z/ 0/0817/ TAereé/
deSendart Jodn Doe Six was c/a//Zerﬂé//v md/Ferest Yo
p/a/'nﬁ’%}/ medical needs.
22, PlanhF a¥ter He Ku// /18,2004 assaz//%ajdf;l
615/(&'6! a[eﬁzena/w\f 'I_OAI\ »00& Foui“ 71’0 ;6@./0/4c8¢//;1/0/y7/§¢ ,1},3
a.Usﬁd?/, PlaintF continued +o I;aj deSendant Jofn Doe
Four ?,Ae.,f)/acec{ IN /)ra7Lecf7L/'1/é, ¢U6712a}v/ée¥om ‘f&dcjl;lj
a destinghon oSfer /eau/?)j the chnic, beSendontSofn Doe
Four S’ﬁd'ec/, ”/\/o J ;7L Was;ﬁ‘ neec/ec/ '

42, Plant'® ence rBac/z//)j medule 4700 3&67‘4/

—7
App. 33 PAGE 174
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,oopu/aﬁ.;n, did Azﬂ and /o/aa%za/ wilk deSendunt Iohn Doel
F/U& 7Lo 6& /O/OCF,’J ;r\ /)r‘ofecf/ll/& Cusﬁa}/, Defena/anf
Tohn Doe Fve ma//;;oz/s}/ reYused 7o /ouf"f)/ﬂ/;\w In

olective custadys
/)f‘ ec cu /

a4, Nue To detendant 3'0/11 Vo= Four d/\c/

Jeg:enclan‘f So/\n Doa ﬁ\’/f" F&‘F’usa/ "/79 /00770/:1///17&’)@ /IA
pro?Lecﬁ:/e cus?%/ ; /o/m'n‘/'/gp wdas aja//'l /)/}cez/ " je,nem/
/oofsu/a?%n/ module o0,
25, And due 75 c/l‘igleﬂc/anf Sohn Doe /‘5ur1na/
deSendart Sohn Doe Fie malcious reSusa/ to /oufﬁéz/hﬁ
I,I\ 10{“07‘"80‘/7'1/8 cus??c/// ON or dAou7L S:S/()fwéer z(aoé/
/o/amﬁ@ wasg 434;/\ Wé@/lf//y assaa/fec/ u//(/'/e, /O/a/;\ﬁ'gz
was AougeJ In moJu/e H200 3ener4/ /OO/ou/a?%/;,
, 26, ﬂe“?enJa/ﬂL Sohn foe Sr¥ J/Q/W/ﬂ a/&//éerafg
yndiFerence fo }o/az/\?"/ﬁ{ medical/ neede an/)/ qave
fl/dl;\#% ,oa;/\ mu{lcla%/tl?/l: Even f){ou /{ ﬂare_ Was aémqje
o old wou/\c’{; ;nc/u(fu:j ,o/a/nﬁ%}/ r;:qA eye, 7his was al #e
medical elinic af Hhe Central Jail,
29 ASter /o/a/lnﬁﬁ" [eStFhe mediéa/ e atier
Hhe Sep'f‘em/bel’ 7004 4772ck/ de Sendant Jo/n Doe e
eseorted /)/a/;ﬂL/gf’ fo an o¥ice , Defendantc John Hoe.
Twe 7L/\ r‘auj/{ F//t/e were /)/‘3415/171',//1 7L/<&»0';F/;6/ }0/0,’,175'7(32
ajalm '683586/ an /n/eaa/eal 7‘0 é&/()/da?/ ;n /01‘07Lec7L/’Ve
custsdy, The deSendarts jnfimidatod ond Thredten 7o pul
p /a;ln‘/’/'é /rito 3aner‘d/ pe o/vu/aﬁalﬂ and diselose /o/a/lnﬁ'fps/

g
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case invormaton /T /o/a/’nﬁ’gz did netwilkdrew Ais ca/»y)/:/,zz“

A9 ﬂ/ajnf’/'? 66/'/1\7 N ‘F‘e,ar‘ Yor Als LFe dndgﬁj ’
d/d s’/:c]/\ to willdraw Ais Cdm/a/zllnﬁ As /o/a/}uf)@ Anew Fhere was
no ene To /Oro“fecf/(fm From Aarm,

' 29, De.‘?enJa/ﬂL A&*& ,gcrcq ‘paz'/c‘:c/ 7L0 Esﬁl/f,/{ /Oho/ﬂe/“
"'mlml”tj 0‘? I{Ils em/o/o)/ea;dnc/ ,5)/ 59, c//:/nf/{a(/e sy'anc//'llf
ovrders +hat when an /'nmczﬁy ,ore~‘/‘r/'a/ delanee /\e?t/esf o
Ae fﬁ/aaeJ /‘/\ f)/‘dfecﬁ/e Cdsﬁa}{; 7%47' /l/'lma?Le./ rc*-?‘?//a/
detamee wilf /r;vmeaf;z;?é//z be /o/aca/ N /omfécﬁf/a CUS?Laaﬂf,

’30, /57 deSendant Bacal *?a/'/ura/ }O/a//;fi;@ was
Ma/lc‘/aaf}/ ,éeaﬁii’\ f/wea f?;nes 0/’\0{ 'V/:a/e/xﬂ ﬁa'/ﬂeal ohce,
DeSendant- Baca Fnew or should have Krown Halan inmats
ha&c{f;\ f a,fk;/\j ‘For /0F071?367%/& dusﬁa/y/ Wau/a/ be qssat//%e/
IF feSF n cnam//oa/ou/dﬁéﬂ, Plamti re?mesﬁcé Aajje/
b be /o/acj n /)r’a'f'ecﬁ?/a cusﬁc/}/ no less FAan ié.’L
hmes) And each Frime e was denied,

Second Lause oS Acton
Leliberite Zndiferance 7o Media) Mocds

31, P/d;/ﬂ‘?’g /\\"A“&Ay l/ﬂcor/ﬂd/“di'f /)amjm/o& L

7"}\7‘01{7/\ 20 /,n'/‘a ”/'/\)’g Second cdyse 0'?45/7&;7/.5171({ 67 7‘74/:5'
reSerence Jn car/aom?‘es the same Aerem as 7"/wz‘/j/< set $ord

INSull

, 32, NeSerdant Sopn Doe S/x was Je//ZWé
indiFerent o f)/;/;ﬂ'/‘% medical na&u/s/ when Ae ‘%/eq/ to

q9
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