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CORPORATE DISCLOSURE STATEMENT 

The Rule 29.6 statement in the petition remains ac-
curate. 
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Petitioner Federal National Mortgage Association 
(FNMA) files this brief in response to the invitation 
brief recently filed by the United States. 

Although the government recommends that the 
Court deny certiorari, most of its arguments notably 
point the other way.  The government agrees with 
FNMA, for example, that the decision below is wrong, 
departs from this Court’s precedent, and risks signifi-
cant harm to the national banking system.  The gov-
ernment also acknowledges (relatedly) that the ques-
tion presented is important—so important, in fact, that 
resolution of it by this Court, the government says (Br. 
22), will likely be appropriate in a future case. 

The government nonetheless urges the Court to 
deny FNMA’s petition because of two supposed vehicle 
problems.  In reality, neither is present.  Review in this 
case is therefore warranted. 

ARGUMENT 

I. THE GOVERNMENT AGREES THAT THE DECISION BE-

LOW IS WRONG AND THAT THE QUESTION PRESENTED 

IS IMPORTANT 

The government devotes the majority of its discus-
sion (Br. 12-20, 22) to explaining why the relevant 
Comptroller’s regulation is reasonable, why the Utah 
Supreme Court’s holding and reasoning are erroneous, 
and why the harm that its decision could inflict makes 
the question presented important.  On these central 
points, the government’s views largely reflect—and ful-
ly support—FNMA’s arguments. 

In particular, the government echoes FNMA’s con-
tentions in arguing (Br. 16) that “[t]he OCC’s core-
functions approach to determining the location of a na-
tional bank’s fiduciary activities … is consistent with 
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trust-law principles, with other parts of the [National 
Bank] Act, and with the realities of modern banking”—
and thus is reasonable and entitled to deference.  The 
government likewise stands with FNMA and its amici 
in stating (Br. 22) that national banks rely heavily on 
OCC regulations and that the decision below “signifi-
cantly undermines the ‘clarity and certainty’ that 
th[os]e …  regulations are designed to achieve.”  See 
also id. at 17 (decision below “could ‘throw into confu-
sion the complex system of modern interstate bank-
ing’ ”).  Finally, the government embraces FNMA’s po-
sition in explaining (Br. 16-20) that the decision below 
is not only wrong at virtually every step, but also in-
consistent with this Court’s leading cases on federal 
banking law, including Marquette National Bank v. 
First of Omaha Service Corp., 439 U.S. 299 (1978); Wa-
chovia Bank, N.A. v. Schmidt, 546 U.S. 303 (2006); 
Smiley v. Citibank (S.D.), N.A., 517 U.S. 735 (1996); 
and Barnett Bank of Marion County, N.A. v. Nelson, 
517 U.S. 25 (1996).  The government’s views on these 
points leave no doubt that the question presented is one 
on which this Court’s review is justified.1 

                                                 
1 Although it recognizes that the decision below disregards 

this Court’s precedent, the government asserts (Br. 20-21) that the 
decision is only in “substantial tension,” not direct conflict, with 
Garrett v. ReconTrust Co., 546 F. App’x 736 (10th Cir. 2013).  
FNMA disagrees for the reasons given in its prior submissions.  
See Pet. 28-29; Cert. Reply 9.  But whether to grant review here 
does not turn on the resolution of that disagreement.  The Utah 
Supreme Court’s errors, its departures from this Court’s prece-
dent, the harm its decision threatens, and (at a minimum) the 
“substantial tension” with Garrett provide ample grounds for this 
Court to grant certiorari.  See S. Ct. R. 10(c); Cert. Reply 8-9. 
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II. THERE ARE NO VEHICLE PROBLEMS 

Despite its substantial agreement with FNMA’s 
key contentions, the government urges the Court (Br. 
7) to deny FNMA’s petition because “[t]wo serious ju-
risdictional obstacles would likely prevent the Court 
from reaching the merits.”  That is incorrect.2 

A. Finality 

The government argues first (Br. 8-9) that the de-
cision below lacks the finality required under 28 U.S.C. 
§ 1257(a), which authorizes this Court to review “[f]inal 
judgments or decrees rendered by the highest court of 
a State.”  The Court, however, has long taken a “prag-
matic” rather than “mechanical” approach to that pro-
vision.  Cox Broad. Corp. v. Cohn, 420 U.S. 469, 477, 
486 (1975); see also id. at 480 (noting that previously 
“the Court … stated that [it] had not understood the 
final-judgment rule ‘in [a] strict and technical sense, but 
has given [it] a more liberal, and … reasonable con-
struction’ ” (last alteration in original)).  Indeed, the 
Court has stated that there are “at least” four catego-
ries of cases in which review is available under 
§ 1257(a) even though “further proceedings in the lower 
state courts [are] to come.”  Id. at 477. 

This case falls within the fourth Cox category, 
which comprises “situations where [1] the federal issue 

                                                 
2 Both supposed vehicle problems were raised in the parties’ 

briefs here.  See Pet. 2 n.1; Opp. 1-2, 6-7; Cert. Reply 2-3, 10 n.1.  
The Court was thus aware of the issues, yet it took the significant 
step of soliciting the government’s views.  And on the points on 
which those views presumably have particular weight—namely 
that the decision below improperly disregards the Comptroller’s 
regulatory authority and could disrupt the national banking sys-
tem that the Comptroller oversees—the government, as explained, 
firmly supports FNMA. 
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has been finally decided in the state courts[,] … [2] re-
versal of the state court on the federal issue would be 
preclusive of any further litigation[,] … [and 3] a re-
fusal immediately to review the state-court decision 
might seriously erode federal policy.”  420 U.S. at 482-
483.  The government rightly does not dispute that the 
first and third elements are met, but it contends (Br. 9) 
that the second is not met because on remand 
Sundquist might raise one or more state-law defenses, 
principally whether FNMA was the beneficiary of the 
trust deed at the time of the foreclosure.  That argu-
ment lacks merit. 

1. As the government indicates, respondent Lo-
raine Sundquist’s appellate briefs below referred (in 
footnotes) to possible state-law issues, including that 
FNMA was not the beneficiary when the foreclosure 
sale occurred.3  The Utah Supreme Court stated that 
Sundquist could “raise” such issues on remand.  Pet. 
App. 23a.  But in the ten months between when the 
Utah Supreme Court remanded the case and when the 
trial court stayed it (pending this Court’s disposition of 
FNMA’s petition), Sundquist did nothing to raise such 
issues.  That failure certainly cannot be attributed to 
general inactivity in her litigation of this case:  During 
the same period, Sundquist asked the Utah Supreme 
Court to “clarify” that it had dismissed FNMA’s re-
hearing petition as untimely.  See Pet. App. 41a-43a.  
She also asked the trial court to certify the timeliness 
issue back to the Utah Supreme Court.  And she made 
initial disclosures to FNMA pursuant to Utah Rule of 
Civil Procedure 26 (and received reciprocal disclo-

                                                 
3 As the government notes (Br. 9), Sundquist’s other state-

law defenses would be mooted if this Court reversed the decision 
below. 



5 

 

sures).  Sundquist’s failure in the ten months after the 
case was remanded to raise the issue the government 
mentions (or any other state-law defense to FNMA’s 
claim) makes clear that that issue is not being raised in 
this case—likely because it is meritless—and thus that 
a reversal by this Court would indeed be dispositive of 
FNMA’s claim.4 

This conclusion is confirmed by the fact that 
Sundquist’s failure to raise any state-law defenses since 
the remand is consistent with her failure to do so before 
her appeal.  In her initial trial-court brief, Sundquist 
defended against FNMA’s unlawful-detainer claim sole-
ly on the ground that ReconTrust was not authorized 
under Utah law to foreclose on her home because it is 
neither a Utah title insurance company nor a member 
of the Utah State Bar.  That was similarly the only ar-
gument Sundquist advanced at the hearing the trial 
court held on FNMA’s claim.  See Pet. App. 29a-37a; 
accord Resp. Utah S. Ct. Reply Br. 7, 2012 WL 
10194574 (“FNMA’s own counsel acknowledged at the 
hearing that ‘[t]he only issue here seems to be Recon-
Trust’s authority to foreclose….’ ” (alteration in origi-
nal) (quoting Pet. App. 34a)). 

Given Sundquist’s consistent failure to advance any 
defense that would not be foreclosed by this Court’s re-
versal of the decision below, the possibility that she 
                                                 

4 To prevail on the defense, Sundquist would have to prove 
both that FNMA was not the beneficiary of the deed at the time of 
the foreclosure sale and that that fact constitutes a sufficiently 
“unjust extreme[]” to warrant “the remedy of setting aside a trus-
tee’s sale.”  Thomas v. Johnson, 801 P.2d 186, 188 (Utah Ct. App. 
1990); see also Reynolds v. Woodall, 285 P.3d 7, 11 (Utah Ct. App. 
2012) (requiring “exceptional circumstances” to set aside a non-
judicial foreclosure sale).  She has never even alleged that such 
circumstances exist here. 
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might do so in the future is too remote to be given any 
weight in the analysis.  Indeed, to rely on that possibil-
ity as a basis to deny review would be inconsistent with 
this Court’s “pragmatic” approach to finality under 
§ 1257(a).  Cox, 420 U.S. at 486.  That is particularly 
true given that the trial court would likely find any new 
defenses waived based on Sundquist’s failure to press 
them earlier.  See Pet. App. 23a (Utah Supreme Court 
noting that Sundquist’s state-law defenses “were not 
fully litigated below”). 

2. This Court’s precedent demonstrates that the 
Court would have jurisdiction even if Sundquist had 
not abandoned any state-law defenses.  In Mississippi 
Power & Light Co. v. Mississippi ex rel. Moore, 487 
U.S. 354 (1988), the petitioner (MPL) had obtained a 
rate increase from the Mississippi Public Service Com-
mission (MPSC) to account for the costs it would incur 
as a result of a power-allocation order issued by the 
Federal Energy Regulatory Commission.  On appeal, 
Mississippi argued to the state supreme court “that the 
MPSC had exceeded … its authority by adopting ‘retail 
rates to pay [the] expenses [caused by the FERC allo-
cation] without first determining that the expenses 
were prudently incurred.’ ”  Id. at 366 (quoting Missis-
sippi ex rel. Pittman v. Mississippi Public Service 
Commission, 506 So. 2d 978, 979 (Miss. 1987)).  The 
court rejected MPL’s argument that such prudency re-
view was preempted by federal law and remanded for 
further proceedings.  See 506 So. 2d at 987.  The court 
did not, however, resolve several state-law challenges 
raised to the order.  See id. at 979. 

This Court nonetheless found that it had jurisdic-
tion.  The Court acknowledged that even if it reversed 
as to the federal preemption question, the unresolved 
state-law bases for setting aside MPSC’s rate increases 
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would need to be adjudicated on remand.  See 487 U.S. 
at 370 n.11.  But because “[t]he critical federal question 
… has … already been answered by the State Supreme 
Court and its judgment is therefore ripe for review,” 
this Court deemed the decision sufficiently final to con-
fer jurisdiction under § 1257(a).  Id.  The same reason-
ing applies here:  Even if Sundquist could still raise any 
state-law defenses, the “critical federal question” under 
the National Bank Act “has … been answered by the 
State Supreme Court and … is therefore ripe for re-
view.”  Id. 

Finally, none of the justifications for the finality 
rule counsels against immediate review here.  That rule 
“serves several ends:  (1) it avoids piecemeal review of 
state court decisions; (2) it avoids giving advisory opin-
ions in cases where there may be no real ‘case’ or ‘con-
troversy’ …; [and] (3) it limits review of state court de-
terminations of federal constitutional issues to leave at 
a minimum federal intrusion in state affairs.”  North 
Dakota State Bd. of Pharmacy v. Snyder’s Drug Stores, 
Inc., 414 U.S. 156, 159 (1973).  There is no risk here of 
piecemeal review by this Court; the federal question 
has been conclusively determined, and any unresolved 
issues arise under state law.  There is also no question 
that a live controversy exists between the parties.  And 
the need to minimize federal intrusion in state affairs is 
outweighed because a state’s highest court has improp-
erly intruded on federal affairs, threatening a serious 
erosion of federal policy. 

B. Timeliness 

The government also argues (Br. 10-11) that review 
should be denied because there is a “[s]ubstantial 
[q]uestion” about whether FNMA’s petition for certio-
rari was jurisdictionally untimely.  That too is wrong. 
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As discussed in the petition and reply, the court be-
low unquestionably “entertain[ed]” FNMA’s rehearing 
petition, U.S. S. Ct. R. 13.3, and hence the petition for 
certiorari was timely because the 90-day filing period 
ran from the date rehearing was denied.  FNMA has 
explained that numerous facts make clear that the 
Utah court entertained the rehearing petition.  See 
Cert. Reply 2-3.  The government recites these facts 
(Br. 10-11), but it—like respondent, see Cert. Reply 3—
says not one word about why they do not show beyond 
serious dispute that the court below did entertain the 
rehearing petition.  In fact, the government does not 
even assert that that court did not do so.  That silence 
is telling. 

The lone argument the government does offer for 
why this supposed vehicle problem warrants denial of 
the petition is that “[t]o accept the certiorari petition as 
timely in the present circumstances … would substan-
tially expand … Rule 13.3 beyond past practice.”  Br. 
12.  That argument lacks merit for two reasons. 

First, adherence to “past practice” is not an appro-
priate consideration in determining the timeliness of 
FNMA’s petition.  As the government indicates, the 
Court’s relevant past practice is exceedingly sparse.  
Indeed, the Court has never explicitly addressed the 
meaning of “appropriately entertains” in Rule 13.3.  In 
other words, there simply is no past practice directly on 
point.  The government does cite (Br. 11) two cases in 
which this Court, while not expressly construing “ap-
propriately entertains,” decided whether particular cir-
cumstances regarding the timing of a rehearing petition 
rendered a subsequent certiorari petition untimely.  
But two cases (again, neither of which concerned the 
meaning of “appropriately entertains”) do not consti-
tute an established “practice” that could properly influ-
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ence the timeliness determination here.  That determi-
nation should instead be based on a straightforward 
application of the rule’s text, i.e., do the facts demon-
strate “entertain[ment]” of FNMA’s rehearing petition 
by the Utah Supreme Court?  Adherence to “past prac-
tice” would be particularly inappropriate given that in 
neither of the two cases the government cites did the 
Court even intimate that the circumstances of those 
cases represented the minimum necessary for a certio-
rari petition to be found timely under the second sen-
tence of Rule 13.3. 

Second, deeming FNMA’s certiorari petition timely 
would not in fact “substantially expand” (U.S. Br. 12) 
the scope of Rule 13.3.  The government argues (Br. 11) 
that in the two cases it cites as establishing a past prac-
tice, “the courts of appeals had expressly indicated, in 
orders issued before the ultimate denials of rehearing, 
that they would consider on the merits whether the 
cases should be reheard.”5  The orders in those cases, 
however, were not all that this Court relied on in deem-
ing the certiorari petitions timely.  For example, in 
Young v. Harper, 520 U.S. 143 (1997), the Court also 
noted that “the Tenth Circuit treated [the rehearing 
petition] as timely and no mandate issued until after 
the petition was denied,” id. at 147 n.1.  Similarly here, 
the Utah Supreme Court did not issue its mandate until 
after it denied the rehearing petition, and it treated the 
petition as timely:  The court received the petition, 
whereas Utah Rule of Appellate Procedure 35(d) for-
bids receipt of untimely petitions, and it “denied” the 

                                                 
5 It is unclear why the government emphasizes the fact that 

the orders were issued “before” the denial of rehearing.  The tim-
ing of such an order has no bearing on the dispositive issue:  
whether the court addressed a rehearing petition on the merits. 
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petition rather than dismissing it.  Pet. App. 39a; see 
Ylst v. Nunnemaker, 501 U.S. 797, 802 (1991) (“[T]he 
disposition (‘dismissed’ rather than ‘denied’) … indicat-
ed that the basis was procedural default.”).6 

More generally, while it is true that the Utah Su-
preme Court did not state “expressly” (U.S. Br. 11) 
that it was considering the rehearing petition on the 
merits, Rule 13.3 requires only that a court “appropri-
ately entertain[]” a rehearing petition, not that it do so 
expressly.  And the facts here suggest so strongly that 
the state court did reach the merits as to make the case 
hardly any different than if the court had made an ex-
press statement.  In particular, where, as here, a court 
is presented with a motion to strike a rehearing peti-
tion as untimely while the petition is pending, and the 
court declines to act on that motion—instead 
“den[ying]” the petition (Pet. App. 39a) using language 
substantively identical to what it has used in denying 
unquestionably timely petitions—by far the most sen-
sible conclusion is that the court did not dismiss the pe-
tition as untimely but “appropriately entertain[ed]” it.  
Again, the government makes no actual argument to 
the contrary, i.e., no argument as to how the facts can 
plausibly support the conclusion that the Utah court 
dismissed the petition as untimely.  They cannot sup-
port that conclusion. 

* * * 

                                                 
6 Utah appellate courts do in fact use the word “dismissed” 

when disposing of a matter without considering the merits.  See, 
e.g., Sandy City v. Woolsey, 2001 WL 312395, at *1 (Utah Ct. App. 
Mar. 15, 2001) (per curiam) (ordering “that the appeal is dis-
missed” where the notice of appeal was untimely and thus the 
court lacked jurisdiction); Kruitbosch v. Sibbett, 2000 WL 
33244494, at *1 (Utah Ct. App. Dec. 29, 2000) (per curiam) (same). 
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The government’s brief makes clear its view that 
but for the supposed vehicle problems, review would be 
warranted in this case—due to the clarity of the Utah 
Supreme Court’s errors and the harm its decision will 
likely cause.  Because the government is correct about 
the decision below but mistaken about the vehicle prob-
lems, the Court should grant review.7 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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7 Near the end of its brief, the government argues (Br. 22) 

that “this Court’s resolution of the question presented might bene-
fit from further consideration … [by] the lower courts.”  That is 
unlikely.  FNMA’s petition and reply, the Clearing House Associa-
tion’s amicus brief, and now the government’s invitation brief 
thoroughly analyze the question presented and explain the proper 
resolution—as did the amicus brief the Comptroller filed with the 
Tenth Circuit in Dutcher v. Matheson, 733 F.3d 980 (10th Cir. 
2013).  See Pet. 12-13. 


