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QUESTION PRESENTED FOR REVIEW

Although the law ordinarily presumes that
judges act honestly and with integrity, this Court
has adopted a narrow exception to protect against
vindictiveness in resentencing by a judge who has
been reversed on appeal. In North Carolina v.
Pearce, this Court recognized a rebuttable
presumption of judicial vindictiveness where a trial
judge was reversed on appeal and then imposed a
harsher sentence on the defendant after reconviction
for the same crime. 395 U.S. 711 (1969). Since
Pearce, this Court has consistently refused to apply
the presumption of judicial vindictiveness beyond the
circumstances in Pearce itself. But because this
Court has never unequivocally held that the
presumption of judicial vindictiveness is limited to
the core facts of Pearce itself, courts of appeals and
state courts throughout the country are divided as to
the proper scope and application of the presumption.

The question presented is: Whether a reviewing
court may presume that a trial judge acted
“vindictively” in giving a defendant a higher sentence
after resentencing, when no higher court had vacated
the trial judge’s original sentence.
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PARTIES TO THE PROCEEDING

Petitioner, who was the appellee below, is
Marvin Plumley, appearing in his official capacity as
Warden of Huttonsville Correctional Center.

Respondent, who was the appellant below, is
Timothy Austin, a former inmate at Huttonsville
Correctional Center who was released as a result of
the court of appeals decision at issue.



iii

TABLE OF CONTENTS

TABLE OF CONTENTS ........................................... iii

TABLE OF AUTHORITIES........................................v

OPINIONS BELOW....................................................5

JURISDICTION ..........................................................5

CONSTITUTIONAL AND STATUTORY
PROVISIONS........................................................6

STATEMENT ..............................................................6

REASONS FOR GRANTING THE PETITION .......10

I. The Fourth Circuit Deepened A Split
Regarding Whether The Presumption Of
Judicial Vindictiveness Applies Outside Of
The Resentencing-After-Reversal Context ........10

II. The Fourth Circuit Contravened This Court’s
Case Law By Extending The Presumption Of
Judicial Vindictiveness Beyond The
Resentencing-After-Reversal Context................16

CONCLUSION ..........................................................25

APPENDIX

Appendix A
Opinion of the United States Court of
Appeals for the Fourth Circuit, Austin v.
Plumley, No. 13-6661 (Apr. 7, 2014) ............App-1

Appendix B
Memorandum Opinion and Order of the
United States District Court for the Southern
District of West Virginia, Austin v. Plumley,
No. 1:11-cv-0892 (March 29, 2013) ............App-41



iv

Appendix C
Memorandum Decision of the Supreme Court
of Appeals of West Virginia, State v. Austin,
No. 10-1625 (Oct. 25, 2011) .......................App-54

Appendix D
Mandate of the Supreme Court of Appeals of
West Virginia, State ex rel. Austin v.
Murensky, No. 10-1333 (Nov. 22, 2010) ....App-58

Appendix E
Amended Sentencing Order of the Circuit
Court of McDowell County, West Virginia,
State v. Austin, No. 09-F-92 (Oct. 22,
2010) ...........................................................App-59

Appendix F
Sentencing Hearing Transcript before the
Circuit Court of McDowell County, West
Virginia, State v. Austin, No. 09-F-92 (Nov.
12, 2009) .....................................................App-64

Appendix G
Petition for Writ of Mandamus filed in the
Supreme Court of Appeals of West Virginia,
Austin v. Murensky, (Oct. 19, 2010) ..........App-75

Appendix H
Rule 35(a) Motion for Expedited Correction of
Illegal Sentence filed in the Circuit Court of
McDowell County, West Virginia, State v.
Austin, No. 09-F-92 (Oct. 22, 2010) ...........App-94



v

TABLE OF AUTHORITIES

Cases Page

Alabama v. Smith,
490 U.S. 794 (1989) ....................................... passim

Bono v. Benov,
197 F.3d 409 (9th Cir. 1999) .................................13

Burlington N. R. Co. v. Okla. Tax Comm’n,
481 U.S. 454 (1987) ...............................................14

Chaffin v. Stynchcombe,
412 U.S. 17 (1973) .....................................20, 22, 25

Colburn v. State,
501 S.W.2d 680 (Tex. Crim. App. 1973) ...............15

Colten v. Kentucky,
407 U.S. 104 (1972) ...............................................20

E. Associated Coal Corp. v. United Mine Workers,
531 U.S. 57 (2000) .................................................14

Hammond v. D. C. Bd. of Parole,
756 A.2d 896 (D.C. 2000) ................................15, 16

Kindred v. Spears,
894 F.2d 1477 (5th Cir. 1990) ...........................8–13

Lynce v. Mathis,
519 U.S. 433 (1997) ...............................................14

North Carolina v. Pearce,
395 U.S. 711 (1969) ....................................... passim

Republican Party of Minn. v. White,
536 U.S. 765 (2002) ...............................................16



vi

Rolling v. Grammer,
665 F. Supp. 780 (D. Neb. 1987) ...........................13

Savina v. Getty,
982 F.2d 526 (8th Cir. 1992) .................................13

Spectrum Sports, Inc. v. McQuillan,
506 U.S. 447 (1993) ...............................................14

State v. Thompson,
613 A.2d 192 (Vt. 1992) ....................................9, 15

Texas v. McCullough,
475 U.S. 134 (1986) ....................................... passim

United States v. Cataldo,
832 F.2d 869 (5th Cir. 1987) .................................12

United States v. Paul,
783 F.2d 84 (7th Cir. 1986) ...............................9, 14

United States v. Williams,
444 F.3d 250 (4th Cir. 2006) .............................9, 13

Wasman v. United States,
468 U.S. 559 (1984) ...............................................18

Weaver v. Maass,
53 F.3d 956 (9th Cir. 1995) ..................................13

Withrow v. Larkin,
421 U.S. 35 (1975) ......................................... passim

Constitutional Provision

U. S. Const. amend. XIV, § 1 ......................................6



vii

Statute & Rule

28 U.S.C. § 1254(1)......................................................5

Sup. Ct. R. 10(a) ........................................................11

Other Authority

Eugene Gressman et al., Supreme Court Practice
263 (9th ed. 2007)..................................................14



PETITION FOR CERTIORARI

This case presents an ideal opportunity to end a
practice—followed by some courts of appeals and
state courts—that inappropriately impugns the
integrity of the judiciary. The law affords a
“presumption of honesty and integrity in those
serving as adjudicators.” Withrow v. Larkin, 421
U.S. 35, 47 (1975). In North Carolina v. Pearce,
however, this Court recognized a narrow exception to
this general assumption of judicial impartiality to
protect against the few judges who, in reaction to a
reversal and remand by a higher court, might
consider imposing a harsher sentence to punish a
defendant for a successful appeal. 395 U.S. 711, 725
(1969). Specifically, the Pearce Court adopted a
rebuttable presumption of judicial vindictiveness
where a trial judge was reversed on appeal and then
imposed a harsher sentence on the defendant after
reconviction for the same crime. The Court found
that the presumption was not overcome because the
judge had failed to affirmatively state any reason or
justification for the harsher sentence.

In contrast to decisions of this Court and those of
several courts of appeals, the Fourth Circuit below
and a number of other courts have broadened the
presumption of judicial vindictiveness to
circumstances well beyond its original application in
Pearce. Over the past 45 years, this Court has
repeatedly acknowledged the extraordinary nature of
presuming that a judge has abdicated his or her role
in this manner and has consistently refused to apply
the presumption even to cases arguably covered by
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language in Pearce itself. See, e.g., Alabama v.
Smith, 490 U.S. 794, 799 (1989) (noting that “[w]hile
the Pearce opinion appeared on its face to announce
a rule of sweeping dimension,” subsequent cases
“have limited its application”). But because this
Court has never unequivocally held that the
presumption of judicial vindictiveness is limited to
the core facts of Pearce itself, courts of appeals and
state courts throughout the country are divided as to
the proper scope and application of the presumption.
Following the logic of Pearce and its progeny in this
Court, some courts have properly held that the
presumption applies only where there has been a
harsher sentence after reversal, as in Pearce. Other
courts, however, have held that the presumption can
apply more broadly, even in the absence of an actual
reversal by a higher court.

The opinions of the federal judges in this case
illustrate the operation of these two starkly different
approaches to the presumption of judicial
vindictiveness. The defendant here, already serving
a prison term for breaking and entering, pleaded
guilty to attempting to escape from a prison work
crew by walking away. Due to the non-violent
nature of the attempted escape, the state trial judge
did not want to give a sentence purely consecutive to
the defendant’s existing term for breaking and
entering. At the same time, the judge wanted to
punish the defendant for his attempted escape,
which could not be accomplished by running the
escape sentence concurrently with the breaking-and-
entering sentence. The judge therefore “split the
baby,” imposing a term for the attempted escape in



3

between a concurrent and a consecutive sentence.
The defendant then filed a motion with the trial
judge to correct the sentence, arguing that state law
required either a fully consecutive or fully concurrent
sentence. Two months later, the defendant filed a
mandamus petition with the state supreme court,
asking for an order directing the trial judge to decide
the motion to correct the sentence. While the
mandamus petition was pending, the trial judge did
exactly what the defendant’s mandamus petition
sought: he decided the motion by choosing one of the
two paths proposed by the defendant, and modified
the defendant’s escape sentence to a purely
consecutive sentence.

When the defendant claimed on federal habeas
review that the state trial judge had acted
vindictively by increasing the escape sentence to a
purely consecutive sentence, two judges on a divided
Fourth Circuit panel joined the courts that have
applied the presumption of judicial vindictiveness
broadly. The State argued that the presumption did
not apply because no higher court had reversed the
trial judge’s original sentence, as occurred in Pearce.
The panel majority disagreed, pointing to court of
appeals and state court cases that applied the
presumption outside of the resentencing-after-
reversal context. Freed from that limitation, the two
Fourth Circuit judges purported to find guidance in
the “policy and logic of Pearce” and determined that
the case’s “unique factual scenario” warranted a
presumption of judicial vindictiveness. App. 25.



4

In contrast, Judge Shedd on the Fourth Circuit
panel, as well as the federal district judge who first
heard the defendant’s habeas petition, agreed with
the State and found the presumption of judicial
vindictiveness inapplicable. Expressly following the
approach taken by several courts of appeals, Judge
Shedd and the district court determined that the
presumption does not apply absent a “reversal or
similar event” by a higher court. App. 40, 51–52.
They would have placed the burden on the
defendant, not the State, to establish that the trial
judge acted vindictively in imposing the increased
sentence—a burden the defendant failed to carry.

This Court should grant the present petition to
resolve the division of authority—illustrated by the
diverging approaches of the judges below in this
case—and make clear that the presumption of
judicial vindictiveness applies only where there has
been a harsher sentence imposed after reversal by a
higher court. Specifically, this case presents the
opportunity to hold that this extraordinary
presumption applies only in the most extraordinary
circumstance: when the same sentencing authority
gives the same defendant a harsher sentence in
response to being reversed by a higher tribunal.
Such a ruling would be consistent with this Court’s
unbroken line of cases refusing to apply the
presumption beyond the core circumstances of Pearce
itself. Moreover, as the facts of this case illustrate,
the open-ended application of the presumption that
the Fourth Circuit and other courts have adopted is a
grave affront to the integrity of the judiciary. The
trial judge here merely imposed one of the two
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sentences that the defendant himself had argued in
his resentencing motion were legally available and
required. It undermines the respect with which
judges are held in our society to presume that this
judge acted vindictively and to thereby put on the
judge (and the State) the burden to somehow prove
otherwise.

OPINIONS BELOW

The Fourth Circuit’s panel decision reversing the
Southern District of West Virginia and ordering the
grant of conditional habeas corpus relief is
informally reported at 2014 WL 1345345 and
reprinted in the Appendix at App. 1. The opinion of
the Southern District of West Virginia granting the
Warden’s Motion for Summary Judgment is
informally reported as 2013 WL 1336997 and
reprinted at App. 41.

JURISDICTION

The judgment of the United States Court of
Appeals for the Fourth Circuit was entered on April
7, 2014. On June 4, 2014, the Chief Justice granted
Petitioner’s application to extend the deadline to file
this Petition to September 4, 2014. This Petition is
timely filed within that deadline. This Court has
jurisdiction under 28 U.S.C. § 1254(1).
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CONSTITUTIONAL PROVISION

The Due Process Clause of the Fourteenth
Amendment provides: “No state shall . . . deprive any
person of life, liberty, or property, without due
process of law[.]” U.S. Const. amend. XIV, § 1.

STATEMENT

1. In November 2007, Timothy Jared Austin
(“Defendant”) had served three years of his one-to-
fifteen year sentence for breaking and entering in
violation of West Virginia law. While working on a
prison work crew, Austin escaped from custody by
walking away. App. 42. After the authorities
apprehended Defendant, he pleaded guilty to
attempted escape, an offense that carries a sentence
of one-to-three years under West Virginia law. Id.

On November 12, 2009, Judge Rudolph J.
Murensky, II, of the Circuit Court of McDowell
County, West Virginia, sentenced Defendant for the
attempted escape to which he had pleaded guilty.
App. 61–74. The Judge explained that he did not
want to impose a sentence that would run purely
consecutive to Defendant’s already ongoing breaking-
and-entering sentence, because the escape was not a
violent one. App. 71–72. But the Judge also wanted
to avoid a purely concurrent sentence because that
would not punish Defendant for the escape. Id. The
Judge thus decided to find a way to “split the baby in
half.” App. 71. To that end, he determined to delay
the start of the escape sentence until March 2010,
when Defendant was scheduled to be eligible for
parole under his breaking-and-entering conviction.
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App. 61–62, 72. In this way, the Judge intended to
push off Defendant’s eligibility for parole. Id. at 72.

2. On August 31, 2010, Defendant filed a motion
under West Virginia Rule of Criminal Procedure
35(a) with Judge Murensky to “correct” his sentence.
App. 94–99. Defendant argued that his sentence was
unlawful because under West Virginia law, a trial
judge has no authority to impose what amounted to a
partially concurrent sentence. App. 95–97. Rather,
Defendant argued, the Judge here was limited to
determining whether the “one-to-three (1-3) year
sentence would run concurrent with or consecutive to
his previous one-to-fifteen (1-15) year sentence. W.
Va. § 61-11-12.” App. at 95.

Two months after filing this resentencing motion,
Defendant filed a petition for a writ of mandamus in
the Supreme Court of Appeals of West Virginia.
App. 75–85. Defendant asked the State’s high court
for an order directing Judge Murensky to rule on the
resentencing motion. App. 81–85. In the
alternative, Defendant asked the court to grant him
state habeas relief and rule that his sentence was
unlawful. App. 85–92.

Three days later, Judge Murensky ruled on
Defendant’s resentencing motion, just as Defendant
had urged in his still-pending mandamus petition.
App. 59–60. The Judge declared that he was
“clarify[ing]” his original sentence, such that
Defendant’s escape sentence would be “served
consecutively with the unrelated sentence the
defendant was already serving” for breaking and
entering. App. 59. In so doing, Judge Murensky
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sentenced Defendant to one of the two sentences that
Defendant himself had argued was lawful (and
required) under West Virginia law. The maximum
term under this modified sentence was longer than
the sentence under the Judge’s original sentencing
order.

Defendant unsuccessfully appealed to the
Supreme Court of Appeals of West Virginia. App.
54–57. The court rejected Defendant’s argument
that Judge Murensky should be presumed to have
acted “vindictively” in violation of the Due Process
Clause of the United States Constitution. App. 55.
Instead, the court concluded that the modified
sentence merely “clarif[ied]” the original sentence.
App. 55–56.

3. Defendant then sought federal habeas relief,
which the federal district court denied on March 29,
2013. App. 41–53. The district court decision was
based on two holdings, only the second of which is
relevant to the present petition. In the holding
relevant here, the district court concluded that
Defendant was not entitled to a presumption of
judicial vindictiveness under North Carolina v.
Pearce, 395 U.S. 711 (1969). App. 50. Quoting the
Fifth Circuit’s leading opinion in Kindred v. Spears,
894 F.2d 1477, 1479 (5th Cir. 1990), the district court
explained that “‘a defendant must demonstrate the
existence of two factual predicates to earn the Pearce
presumption; (i) reversal by a higher tribunal and (ii)
imposition of a harsher sentence below.’” App. 50–
51. The district court held that Defendant failed to
satisfy the first of these necessary elements because
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“the amended sentencing order was issued prior to
the higher court ruling on the mandamus petition.”
App. 51–52.

On April 7, 2014, a divided panel of the Fourth
Circuit reversed the district court in an unpublished
decision and ordered that court to grant Defendant’s
habeas petition. App. 1–40. The panel majority
rejected the State’s argument—which relied on the
Fifth Circuit’s Kindred opinion—that the
presumption of judicial vindictiveness only applies in
the resentencing-after-reversal scenario. App. 31–
33. For this conclusion, the panel majority relied in
part on federal and state cases that differ from
Kindred and have applied the presumption outside of
the resentencing-after-reversal context, such as
United States v. Paul, 783 F.2d 84 (7th Cir. 1986),
and State v. Thompson, 613 A.2d 192 (Vt. 1992).
App. 27–28 & n.5, 32–34. The panel majority also
relied on a previous Fourth Circuit opinion—United
States v. Williams, 444 F.3d 250 (4th Cir. 2006)—
which it interpreted to have similarly rejected any
requirement of higher-court reversal. App. 34.

Freed of the resentencing-after-reversal
requirement, the panel majority purported to rely on
the “spirit and logic” of Pearce to determine that the
presumption of judicial vindictiveness applied and
ultimately found in Defendant’s favor. App. 28–29.
Utilizing an ad hoc inquiry like that used by other
courts that broadly apply the presumption, the panel
majority concluded that this case’s supposedly
“unique factual scenario” justified a presumption of
judicial vindictiveness. App. 25. Specifically, “[a]
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defendant is sentenced; he files an expedited Rule
35(a) motion to correct an allegedly illegal sentence;
he then files a petition asking a higher tribunal to
direct the sentencing court to rule on the motion or
void his sentence entirely; before that petition is
ruled upon, and only four days after it is received by
the sentencing court, the sentencing court
acknowledges receipt of a copy of the petition and
increases its original sentence, citing a reason that is
clearly unsupported by the record.” Id. The panel
majority then held that the State failed to rebut the
presumption and ordered the district court to
reimpose the “split the baby” sentence—the very
sentence Defendant had challenged as unlawful.
App. 35–40.

In a short dissent, Judge Shedd stated that he
would have affirmed the district court’s denial of the
habeas petition for the simple reason that “there was
no reversal or similar event” by a higher court. App.
40 (internal quotations omitted). Relying on the
Fifth Circuit’s decision in Kindred, Judge Shedd
explained that no higher court had “prod[ded] the
sentencing court into a posture of self-vindication.”
Id. Accordingly, there was little question that the
district court had correctly found the presumption of
judicial vindictiveness inapplicable and that
Defendant was not entitled to relief.

REASONS FOR GRANTING THE PETITION

This Court’s intervention is necessary for two
reasons. First, the decision of the Fourth Circuit’s
panel majority deepens a split among the courts of
appeals and state high courts regarding whether the
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Pearce presumption of judicial vindictiveness applies
outside of the resentencing-after-reversal context.
Second, the panel majority’s decision contravenes
this Court’s case law by extending that presumption
beyond the resentencing-after-reversal context.

I. The Fourth Circuit Deepened A Split
Regarding Whether The Presumption Of
Judicial Vindictiveness Applies Outside Of
The Resentencing-After-Reversal Context.

The opinions of the four federal judges below
highlight and deepen a division of authority among
federal and state courts regarding the scope of the
Pearce presumption of judicial vindictiveness. On
the one hand, Judge Shedd and the district court
followed the approach of the Fifth, Eighth, and Ninth
Circuits, and held that the presumption only applies
in the reversal-after-resentencing scenario. On the
other hand, the panel majority aligned the Fourth
Circuit with the Seventh Circuit, the Supreme Court
of Vermont, the Texas Court of Criminal Appeals,
and the District of Columbia Court of Appeals by
holding that the presumption may apply even where
the original trial court had not been reversed by a
higher tribunal. This Court should grant this
petition to settle this division of authority. See Sup.
Ct. R. 10(a).

Judge Shedd and the district court both relied
upon the Fifth Circuit’s leading decision in Kindred
v. Spears, 894 F.2d 1477 (5th Cir. 1990), for their
conclusion that the Pearce presumption of judicial
vindictiveness requires a “reversal or similar” event.
App. 40, 49–52. In Kindred, a prisoner claimed that
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the Pearce presumption should apply because the
state parole commission had resentenced the
prisoner after agreeing with his argument that it had
originally erred by subjecting him to a particular
sentencing enhancement. 894 F.2d at 1478–79.
Rejecting the prisoner’s claim that any “motive for
self-vindication in the original sentencing authority”
is sufficient, the Fifth Circuit agreed with the State’s
argument that the presumption specifically requires
a “reversal by a higher tribunal [as] the trigger event
to impute vindictiveness.” Id. at 1479. This
requirement, the Fifth Circuit explained, arises
directly out of Pearce, where this Court “captured the
notion of vindictiveness in the discrete occurrence of
a reversal on appeal.” Id. at 1480. The Fifth Circuit
held that there was no such reversal in the case
because “it was the Commission itself and not any
other, higher, tribunal that changed Kindred’s
sentence.” Id. at 1479; accord United States v.
Cataldo, 832 F.2d 869, 874 (5th Cir. 1987) (refusing
to apply the Pearce presumption because “the district
court itself recognized the double jeopardy violation
and granted . . . relief,” and “was not reversed or
corrected by another court”).

The Courts of Appeals for the Eighth and Ninth
Circuits have explicitly cited Kindred as the basis for
rejecting the applicability of the Pearce presumption
absent a reversal from a higher tribunal. The Eighth
Circuit has explained that “to establish a
presumption of vindictiveness which would support a
finding that due process rights have been violated,
one must show that: 1) the initial sentence was
reversed by a higher tribunal; and 2) a harsher
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sentence was imposed the second time around.”
Savina v. Getty, 982 F.2d 526, 1992 WL 369923, at
* 2 (8th Cir. 1992) (unpublished table decision)
(citing Kindred, 894 F.2d at 1479); accord Rolling v.
Grammer, 665 F. Supp. 780, 782–83 (D. Neb. 1987)
(refusing to apply Pearce presumption after an
“unsuccessful” appeal). And the Ninth Circuit has
held that the Pearce presumption did not apply
because, “[a]s in Kindred, the [parole] Board here did
not react to any reversal of [the] prison term order by
a higher authority.” Weaver v. Maass, 53 F.3d 956,
960 (9th Cir. 1995); see also Bono v. Benov, 197 F.3d
409, 416 (9th Cir. 1999) (“The government correctly
notes that the Pearce presumption does not apply
where a harsher sentence received after a successful
appellate challenge is not issued in response to the
reversal by a higher authority.”); id. at 417 (agreeing
that “[b]oth Weaver and Kindred stand for the
proposition that there is no presumption of vindictive
motivation when the Commission reopens a case on
its own, because there is no remand from a
successful appellate challenge”).

The panel majority in the present case departed
from the approach of the Fifth, Eighth, and Ninth
Circuits and held that the Pearce presumption of
judicial vindictiveness applies even absent a reversal
by a higher court. Interpreting a previous Fourth
Circuit decision, the panel majority determined that
a defendant need only show “(1) his second sentence
is more severe than his original sentence, and (2) a
reasonable likelihood of actual vindictiveness exists.”
App. 34 (citing United States v. Williams, 444 F.3d
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250, 254 (4th Cir. 2006)).* There is no “requirement
of a ‘triggering event’” from a higher authority. Id.
Rather, the analysis is simply whether a court
considering the presumption is “satisfied that
application of the presumption of vindictiveness in
[a] case would comport with the spirit and logic set
forth in Pearce” and its progeny. App. at 28–29.

The panel majority explained that its decision
aligned with a holding of the Seventh Circuit. App.
27–28 & n.5. Specifically, the panel majority cited to
United States v. Paul, 783 F.2d 84, 88 (7th Cir.
1986). App. 27–28. There, as here, the defendant
had not succeeded on appeal to a higher authority
but rather had persuaded the original court with a
post-trial Rule 35(a) motion to revisit her sentence.
Paul, 783 F.2d at 88. The Seventh Circuit explained
that “Pearce would prohibit a district court from
increasing a sentence upon a defendant’s successful
Rule 35(a) attack” on the legality of the original
sentence. Id. at 87–88 (citing United States v.

* That the panel rendered its decision in an unpublished form is

therefore of no moment, as it purported to be following a
published decision of the Fourth Circuit. Moreover, this Court
has regularly granted review of unpublished decisions where
there is a division of authority. See, e.g., E. Associated Coal
Corp. v. United Mine Workers, 531 U.S. 57, 61 (2000); Lynce v.
Mathis, 519 U.S. 433, 436 (1997); Spectrum Sports, Inc. v.
McQuillan, 506 U.S. 447, 452–54 (1993); Burlington N. R. Co.
v. Okla. Tax Comm’n, 481 U.S. 454, 460 (1987); see generally
Eugene Gressman et al., Supreme Court Practice 263 (9th ed.
2007) (“[A]n unpublished or summary decision on a subject over
which courts of appeals have split” signals “a persistent
conflict.”).
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Jefferson, 760 F.2d 821, 825 (7th Cir. 1985), vacated
on other grounds, 474 U.S. 606 (1985)).

The panel majority further explained that its
approach was consistent with the decisions of several
state high courts, including the Supreme Court of
Vermont and the Texas Court of Criminal Appeals.
App. 28 & n.5. In State v. Thompson, the trial court
imposed an additional fine on the defendant after
she expressed her intent to appeal the restitution
portion of her sentence. 613 A.2d 192, 193–94 (Vt.
1992). The Supreme Court of Vermont held that
Pearce applies not only to a “successful challenge to
the defendant’s conviction . . . [or] sentence,” but also
to a case in which “the court acted to prevent an
appeal.” Id. at 194. Similarly, in Colburn v. State,
the Texas Court of Criminal Appeals concluded that
Pearce applied when a trial judge decided to increase
a defendant’s sentence after the defendant had filed
his notice of appeal—without record evidence
explaining the judge’s decision to increase the
sentence. 501 S.W.2d 680, 682–83 (Tex. Crim. App.
1973).

Although not mentioned in the opinion below, the
panel majority’s view is also consistent with a
decision of the D.C. Court of Appeals. In Hammond
v. District of Columbia Board of Parole, a parolee
filed a habeas petition challenging the parole board’s
revocation of his parole and the set-off date at which
he would be reconsidered for parole. 756 A.2d 896,
897–98 (D.C. 2000). In response to a show cause
order from the habeas court, the parole board
confessed error and indicated that a new revocation
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hearing would be scheduled after dismissal of the
petition. Id. at 898. Based on that submission, the
habeas court denied and dismissed the petition, and
the parole board held a second hearing at which it
again revoked Hammond’s parole and set a longer
set-off date. Id. The D.C. Court of Appeals applied
the Pearce presumption, even though “the [habeas]
court did not reverse [Hammond’s] initial parole
revocation order.” Id. at 900. Acknowledging that
the Fifth and Ninth Circuits have expressly required
“reversal by a higher authority” to trigger the Pearce
presumption, the D.C. Court of Appeals nevertheless
concluded that “it does not appear that outright
reversal is required.” Id. at 899–900 n. 2 & 3. In the
view of the D.C. high court, it was enough that the
parole board acted “in response to [Hammond’s]
habeas corpus petition.” Id. at 900 n.3.

II. The Fourth Circuit Contravened This
Court’s Case Law By Extending The
Presumption Of Judicial Vindictiveness
Beyond The Resentencing-After-Reversal
Context

The law affords a “presumption of honesty and
integrity in those serving as adjudicators.” Withrow
421 U.S. at 47. This assumption is particularly
warranted when the adjudicator is a judge because it
is an extremely serious assertion to “‘impute to [a]
judge[] a lack of firmness, wisdom, or honor.’”
Republican Party of Minn. v. White, 536 U.S. 765,
796 (2002) (Kennedy, J., concurring) (quoting
Bridges v. California, 314 U.S. 252, 273 (1941)).
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In Pearce, this Court recognized a narrow
exception to the rule that judges act with “honesty
and integrity.” Withrow, 421 U.S. at 47. Pearce was
convicted of assault with intent to commit rape, and
the trial judge sentenced him to 12 to 15 years in
prison. North Carolina v. Pearce, 395 U.S. 711, 713
(1969). Several years later, the state supreme court
reversed Pearce’s conviction. Id. Pearce was again
convicted on retrial, and the trial court imposed a
longer sentence than had been imposed originally.
Id. In holding that imposition of the longer sentence
is unlawful, this Court explained that “[d]ue process
of law . . . requires that vindictiveness against a
defendant for having successfully attacked his first
conviction must play no part in the sentence he
receives after a new trial.” Id. at 725.

Pearce not only determined that vindictiveness in
resentencing violates due process but also
established a “presumption of vindictiveness” in
certain cases. Alabama v. Smith, 490 U.S. 794, 799
(1989). “In order to assure the absence of such a
motivation,” the Pearce Court held, vindictiveness
should be presumed “whenever a judge imposes a
more severe sentence upon a defendant after a new
trial.” Pearce, 395 U.S. at 726. The presumption
puts the burden on the judge to “affirmatively” state
reasons based upon “objective information” that
would justify the longer sentence. Id.

The panel majority below erroneously extended
the presumption of judicial vindictiveness beyond the
core circumstances of Pearce, despite the fact that
this Court has consistently refused to apply the
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presumption even to cases arguably covered by some
overbroad language in Pearce itself. See Smith, 490
U.S. at 799 (“[w]hile the Pearce opinion appeared on
its face to announce a rule of sweeping dimension,”
subsequent cases “have limited its application”). In
the 45 years since Pearce, this Court has never
extended the presumption of judicial vindictiveness
to circumstances broader than those in Pearce. See
Wasman v. United States, 468 U.S. 559, 566 (1984)
(plurality op.) (noting that “the Court has been chary
about extending the Pearce presumption of
vindictiveness when the likelihood of vindictiveness
is not as pronounced as in Pearce”). That
undeviating restraint reflects this Court’s
recognition of the “severity” of the presumption, id.,
which “may operate in the absence of any proof of an
improper motive and thus . . . block a legitimate
response to criminal conduct,” Smith, 490 U.S. at 799
(internal quotations omitted).

This case presents this Court the opportunity to
squarely hold that the presumption of judicial
vindictiveness applies only in the most extraordinary
circumstance: when the same sentencing authority
gives the same defendant a harsher sentence in
response to reversal by a higher tribunal. That
would be in line with this Court’s cases concerning
the presumption. And it would also ensure,
consonant with the respect with which judges are
held in our society, consistent and predictable
application of this highly unusual exception to the
law’s ordinary assumptions about judicial integrity.
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A. In an unbroken string of cases since Pearce
concerning the presumption of judicial
vindictiveness, this Court has declined to apply that
presumption beyond the narrow factual scenario in
Pearce itself. This Court has repeatedly highlighted
the difference between the circumstances of each
new case and those in Pearce, stressing on every
occasion that Pearce specifically involved a
resentencing after reversal on appeal.

Most closely on point to the facts of the present
case, this Court refused in Texas v. McCullough to
apply the Pearce presumption of judicial
vindictiveness when the trial judge had granted the
defendant’s motion for a retrial and then imposed a
harsher sentence after reconviction. 475 U.S. 134,
136, 138 (1986). This Court found the presumption
inapplicable because there had not been a reversal
by a higher authority. Id. at 138–39. “In contrast to
Pearce, McCullough’s second trial came about
because the trial judge herself concluded that the
prosecutor’s misconduct required it.” Id. at 138
(emphasis added). “[U]nlike the judge who has been
reversed,” this Court explained, “the trial judge here
had no motivation to engage in self-vindication.” Id.
at 139 (internal quotations omitted). This Court
“decline[d] to adopt the view that the judicial
temperament of our Nation’s trial judges will
suddenly change upon the [mere] filing of a
successful post-trial motion.” Id. “Presuming
vindictiveness on th[at] basis alone would be
tantamount to presuming that a judge will be
vindictive towards a defendant merely because he
seeks an acquittal.” Id.
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Similarly, this Court held in Colten v. Kentucky,
that the presumption of judicial vindictiveness did
not apply to a sentence imposed in a two-tiered
system for adjudicating criminal cases. 407 U.S.
104, 116 (1972). Under state law, the defendant
exercised his right to obtain a trial de novo before a
court of general criminal jurisdiction after his
conviction in an inferior court. Id. at 107–08. After
receiving a conviction and a higher sentence in the
second court, the defendant claimed that the Pearce
presumption should apply. Id. at 108. In rejecting
the defendant’s argument, this Court stressed that
Pearce involved the imposition of a greater
punishment “following a successful appeal and
reconviction.” Id. at 115. The original Pearce
convictions, this Court repeatedly emphasized, “had
been set aside on appeal.” Id. at 116. The Pearce
presumption was thus inapplicable to the two-tiered
system because the second court had not been “asked
to do over what it thought it had already done
correctly”—unlike a trial court reversed on appeal.
Id. at 117.

In Chaffin v. Stynchcombe, this Court declined to
apply the Pearce presumption of judicial
vindictiveness to a harsher sentence imposed by a
new jury (rather than the same trial judge) after a
retrial ordered by an appellate court. 412 U.S. 17,
26–27 (1973). This Court justified its holding by
explaining that “[a]s was true in Colten, the second
sentence is not meted out by the same judicial
authority whose handling of the prior trial was
sufficiently unacceptable to have required a reversal
of the conviction.” Id. at 27. This Court made clear
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that the interaction between the original sentencing
authority and a higher tribunal is critical. “[U]nlike
the judge who has been reversed,” this Court
explained, a new jury “will have no personal stake in
the prior conviction and no motivation to engage in
self-vindication.” Id.

Finally, in Alabama v. Smith, this Court held
that the Pearce presumption of judicial
vindictiveness did not apply when the original
sentence was based upon a plea agreement and the
sentence after retrial was imposed by the judge. 490
U.S. 794, 801 (1989). Overruling Simpson v. Rice—a
case that had been decided together with Pearce—
this Court emphasized the importance of confining
the presumption. Id. at 799, 802. Thus, “[w]hile the
Pearce opinion appear[s] on its face to announce a
rule of sweeping dimension,” this Court has
repeatedly “limited its application.” Id. at 799. This
Court stressed that the presumption should only
apply to circumstances that present a “‘reasonable
likelihood’ . . . of actual vindictiveness on the part of
the sentencing authority,” but did not identify any
such circumstances beyond those in Pearce itself. Id.
(citation omitted).

B. Consistent with this uniform case law, this
Court should grant review here and use this
opportunity to definitively hold that the Pearce
presumption of judicial vindictiveness does not apply
beyond the core circumstances of Pearce itself: when
the same sentencing authority gives the same
defendant a harsher sentence in response to reversal
by a higher tribunal. As this Court has explained in
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its cases to date, the principal justification for the
extraordinary presumption is that a judge who has
been placed on the defensive by a higher court
reversing his or her original decision has the
“motivation to engage in self-vindication.”
McCullough, 475 U.S. at 139; accord Chaffin, 412
U.S. at 27. And in that limited circumstance, this
Court has determined it is reasonable to depart from
the usual assumption of judicial integrity and to
require a judge who responds by imposing a harsher
sentence on the defendant to prove that he or she has
not acted vindictively. This Court has otherwise
determined that it would be a grave insult to the
“judicial temperament of our Nation’s trial judges” to
assume that judges will “suddenly” turn vindictive
any time a defendant questions a ruling.
McCullough, 475 U.S. at 139. The “mere opportunity
for vindictiveness is insufficient to justify the
imposition of a prophylactic rule.” Smith, 490 U.S.
at 800 n.3 (internal quotations omitted).

In short, Pearce and its progeny in this Court
clearly authorize only a narrow exception to the
ordinary esteem with which the law holds “our
Nation’s trial judges,” and this case presents the
Court with an ideal opportunity to squarely hold as
much and reaffirm its confidence in the judicial
system. McCullough, 475 U.S. at 139.

Such a holding is also desirable because the
open-ended approach to the presumption adopted by
the Fourth Circuit and other courts is more likely to
erroneously impugn the integrity of a judge. In this
case, for example, the panel majority determined to
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apply the presumption based on the “spirit and logic”
of Pearce, as well as several “unique” factors,
including the timing and sequence of Defendant’s
filing of the mandamus petition, the timing of Judge
Murensky’s resentencing decision, and the panel
majority’s assessment of the credibility of Judge
Murensky’s reasons for imposing the harsher
sentence. App. 25, 28–29. At the same time, the
panel majority disclaimed any consideration of the
likelihood that Judge Murensky was “actual[ly]
vindictive[].” App. 37–38 n.7. There is no
predictability to this sort of ad hoc approach, and no
consistent guidance for trial judges to understand
how to avoid the ignominy of being presumed to have
violated a defendant’s constitutional rights.

Indeed, this case clearly illustrates the danger
that an open-ended application of the Pearce
presumption poses to the judiciary. On the Fourth
Circuit’s own version of the facts, Judge Murensky
had originally sentenced Defendant to a “split the
baby” sentence, partway between a concurrent and a
consecutive sentence. Defendant then filed a motion
with the Judge to correct his sentence, arguing that
state law required either a fully concurrent or fully
consecutive sentence. App. 94–99. Then, less than
two months later, Defendant filed a mandamus
petition asking the West Virginia Supreme Court of
Appeals to order Judge Murensky to decide the
motion. App. 75–85. The Judge responded to the
mandamus petition by deciding the motion promptly,
just as Defendant had asked the state high court to
order. And in deciding that motion, Judge Murensky
resentenced Defendant consistent with one of the
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two sentences that, under Defendant’s own
argument, would be lawful: a purely consecutive
sentence. App. 59–60. Yet, the panel majority
presumed that the Judge acted vindictively, placing
the burden on him and the State to prove otherwise.

It appears that under the panel majority’s rule,
the only way that Judge Murensky could have been
sure to avoid being subjected to the presumption of
vindictiveness would have been to reduce
Defendant’s sentence to a purely concurrent
sentence. But that is surely not correct, as the
Pearce presumption was never intended to prohibit
“the imposition of ‘enlarged sentences after a new
trial.’” Smith, 490 U.S. at 799 (citing McCullough,
475 U.S. at 138). And to add bitter irony to
unjustified insult, the panel majority ordered the re-
imposition of the original sentence as a remedy for
Judge Murensky’s alleged vindictiveness—the very
sentence that Defendant had argued was unlawful.
App. 38–40. That two judges of the Fourth Circuit
believed that the Pearce presumption required such a
result demonstrates the need for this Court’s
intervention.

Of course, it continues to be a violation of due
process for a judge to punish a defendant on
resentencing for having succeeded on appeal,
whether or not the Pearce presumption applies. As
this Court has repeatedly affirmed, “‘[d]ue process of
law . . . requires that vindictiveness against a
defendant for having successfully attacked his first
conviction must play no part in the sentence he
receives after a new trial.’” Smith, 490 U.S. at 798
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(quoting Pearce, 395 U.S. at 725). Outside of the
resentencing-after-reversal context, however, it
simply remains the defendant’s burden to develop
facts to demonstrate that the sentencing judge acted
vindictively—such as a threat by the judge against
the defendant in open court—to rebut the usual
assumption that the judge acted with “honesty and
integrity.” Withrow, 421 U.S. at 47. This typical
operation of the law—where the judge is presumed to
have acted impartially unless the defendant
demonstrates otherwise—is the only rule consistent
with this Court’s case law and with the respect to
which judges are entitled. The Pearce presumption
of judicial vindictiveness is a “prophylactic rule,”
McCullough, 475 U.S. at 138, meant to “guard
against vindictiveness in the resentencing process”
where it is most likely, not to capture every instance
where vindictive sentencing actually occurs, Chaffin,
412 U.S. at 25.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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----------------------------------------------------------------------- 
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 1 Marvin Plumley is substituted as Respondent for his 
predecessor, Adrian Hoke, as Warden of the Huttonsville, West 
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ARGUED: Steven Strasberg, UNIVERSITY OF 
GEORGIA SCHOOL OF LAW, Athens, Georgia, for 
Appellant. Elbert Lin, OFFICE OF THE ATTORNEY 
GENERAL OF WEST VIRGINIA, Charleston, West 
Virginia, for Appellee. ON BRIEF: Erica Joan Hash-
imoto, Associate Professor, Victoria Cuneo, Third Year 
Law Student, Appellate Litigation Clinic, UNIVER-
SITY OF GEORGIA SCHOOL OF LAW, Athens, 
Georgia, for Appellant. Patrick Morrisey, Attorney 
General, Christopher S. Dodrill, Assistant Attorney 
General, OFFICE OF THE ATTORNEY GENERAL 
OF WEST VIRGINIA, Charleston, West Virginia, for 
Appellee. 

----------------------------------------------------------------------- 

Unpublished opinions are not binding precedent in 
this circuit. 

PER CURIAM: 

 Timothy Jared Austin (“Appellant”) appeals the 
district court’s dismissal of his federal habeas peti-
tion, filed against the Warden of the Huttonsville, 
West Virginia Correctional Center (hereinafter, the 
“State”), pursuant to 28 U.S.C. § 2254. While serving 
a term of incarceration in the West Virginia prison 
system for breaking and entering, Appellant walked 
away from an inmate road crew and subsequently 
pled guilty to attempted escape. 
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 At his sentencing for the attempted escape 
conviction, the West Virginia court (the “State Sen-
tencing Court”) sentenced Appellant to a term of 
imprisonment that was neither purely concurrent nor 
purely consecutive to his original sentence. Appellant 
filed an expedited motion to correct that sentence 
with the State Sentencing Court, and when it was not 
ruled upon for nearly 50 days, Appellant filed a 
petition for writ of mandamus, or in the alternative, 
an original petition for habeas corpus to the Supreme 
Court of Appeals of West Virginia (the “State Supreme 
Court”). That petition asked the State Supreme Court 
to direct the State Sentencing Court to act on Appel-
lant’s motion to correct the sentence, or to rescind his 
sentence as violative of the Due Process Clause. Four 
days after the State Sentencing Court received a copy 
of the petition, it entered an amended sentencing 
order, changing Appellant’s sentence to a purely 
consecutive one, thereby extending Appellant’s time 
in prison. 

 Appellant appealed the amended sentencing 
order to the State Supreme Court, arguing that he was 
entitled to a presumption of judicial vindictiveness. 
The State Supreme Court, however, found that in the 
amended sentencing order, the State Sentencing 
Court only meant to clarify its original intent in 
sentencing Appellant, and, thus, the presumption did 
not attach. In considering Appellant’s subsequent 
federal habeas petition, the district court concluded 
that this finding was not based on an unreasonable 
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determination of the facts; therefore, a presumption 
of judicial vindictiveness did not arise. 

 We disagree. The State Supreme Court’s decision 
was based on an unreasonable determination of the 
facts in the record, and the unique facts presented in 
this case give rise to a presumption of vindictiveness, 
which the State fails to rebut. As such, we vacate the 
judgment of the district court, and remand with 
instructions to grant a conditional writ of habeas 
corpus. 

 
I. 

A. 

State Proceedings 

 In 2004, Appellant was convicted in Wood County, 
West Virginia, of breaking and entering and was 
sentenced to one to fifteen years’ imprisonment, 
beginning December 29, 2004. Appellant was to be 
eligible for parole in March 2010. While serving the 
breaking and entering sentence, Appellant walked 
away from an inmate road crew, was arrested two 
days later, and charged with escape. On September 
24, 2009, Appellant pled guilty to the lesser-included 
offense of attempted escape, which carried a sentence 
of one to three years’ imprisonment. 
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1. 

Original Sentence 

 On November 12, 2009, Appellant was sentenced 
for the attempted escape by the State Sentencing 
Court in McDowell County, West Virginia. At the 
sentencing hearing, the State Sentencing Court first 
asked for Appellant’s discharge date on the breaking 
and entering conviction, to which Appellant’s counsel 
responded, “December 2014, he believes, Your Honor.” 
J.A. 13.2 The court then asked, “[W]hen is he eligible 
for parole again?” to which counsel responded, “This 
March [i.e., March 2010].” Id. The State Sentencing 
Court then explained, 

[I]f I remember correctly, you were out on a 
work crew. . . . And you just walked off. That’s 
not good. It’s not the type of jail escape that 
we see in the movies where there’s guns 
blazing and everything of that nature, and 
it’s not a jail escape where somebody has 
tunneled under to get out, but this is still 
bad because you have breached the trust, 
and when you breach a trust, it makes it 
harder on your fellow inmates because the 
correctional facility may take the position 
that, we’re just not going to do this anymore, 
and that’s not good. That’s not good. 

Id. The court continued, 

 
 2 Citations to the “J.A.” refer to the Joint Appendix filed by 
the parties in this appeal. 
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Now, I’ve got several ways that I can sen-
tence you. I can sentence you to a one to three, 
starting today [November 12, 2009], or I can 
sentence you to a one to three starting when 
you’re discharged, but I’m going to split the 
baby in half. I’m going to sentence you to a 
one to three, and your one to three is going to 
begin March of 2010, which means you’re not 
going to get out on parole in March, but you 
will start your one year then. 

Now, why am I doing it that way? Well, I’m 
sure you’ve suffered some punishment by 
losing good time and stuff because of this but 
because that’s not a good thing to do, to walk 
off. Now, had you done those other ways and 
there had been a violent type jail escape or 
whatever, I would have put that at the end of 
your sentence, but it wasn’t. If I remember, 
you just walked off in the Berwind area and 
spent two or three days out in the woods, and 
they got you in the Town of War, and for that, 
you’ve already received some punishment 
because of your loss of good time and proba-
bly, loss of the possibility of being paroled, 
but I do think you should serve some time for 
it; so, by making [the sentence] beginning in 
March of 2010, which is about 4 or 5 months 
from now and not giving you any back credit, 
that’s probably going to cost you – well, it will 
cost you your opportunity for parole because 
you won’t be eligible then until March of 
2011, and if the parole board wants to parole 
you on both of those, that’s fine, and if not, 
well, you’ll remember that the next time you 
go for a little stroll. Okay? 
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Id. at 15-16 (emphases supplied). The sentencing 
order, which was entered November 23, 2009, corre-
spondingly stated, 

It is, therefore, ORDERED that the defendant 
. . . be sentenced to the custody of the 
Commissioner of the West Virginia Division 
of Corrections for an indeterminate period of 
not less than one (1) year nor more than 
three (3) years at an appropriate correctional 
facility designated by said Commissioner and 
no fine. It is further ORDERED that the 
defendant serve this sentence beginning 
March 2010. 

Id. at 20 (emphasis supplied). 

 
2. 

Motion to Correct Sentence 

 On August 31, 2010, nearly six months after he 
began serving his sentence on the attempted escape 
conviction, Appellant filed a motion with the State 
Sentencing Court to correct that sentence pursuant to 
West Virginia Rule of Criminal Procedure 35(a).3 
Appellant contended, 

 
 3 This rule provides, “The court may correct an illegal 
sentence at any time and may correct a sentence imposed in an 
illegal manner within the time period provided herein for the 
reduction of sentence [i.e., within 120 days after the sentence is 
imposed].” W. Va. R. Crim. P. 35(a). 
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the Court was under the misapprehension 
that it could defer the start of the instant 
sentence until Defendant discharged his pre-
vious sentence, [but] the Court’s sentencing 
discretion was limited [to] whether Defen-
dant’s instant one-to-three (1-3) year sentence 
would run concurrent with or consecutive to 
his previous one-to-fifteen (1-15) year sen-
tence[.] 

. . . 

[A]t the November 12, 2009, Sentencing 
Hearing Defendant was already eligible for 
parole consideration on the [breaking and 
entering] sentence. . . . Therefore, by delay-
ing Defendant’s effective sentence date . . . to 
March 1, 2010, three and a half (3 1/2) months 
past his actual sentence date of November 
12, 2009, the [State Sentencing Court] in-
creased Defendant’s minimum term on the 
instant offense to fifteen and a half (15 1/2) 
months. 

Def.’s Mot. for Summ. J., Ex. 5, Austin v. Hoke, No. 
1:11-cv-892 (S.D. W. Va. Nov. 10, 2011; filed Sept. 24, 
2012), ECF No. 27-1 at 52-53 (first emphasis sup-
plied, others in original). Attached to the motion was 
a proposed amended sentencing order, which ostensi-
bly set forth a purely concurrent sentence and an 
effective sentencing date of November 12, 2009, 
rather than March 2010. Appellant also asked that 
the motion be expedited because he was scheduled to 
meet with the parole board in November 2010. 
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3. 

Amended Sentence 

 By mid-October 2010, when the motion had not 
yet been ruled upon, Appellant submitted a “Petition 
for Writ of Mandamus or in the alternative Original 
Petition for Writ of Habeas Corpus” (the “Petition”) to 
the State Supreme Court, which was formally filed on 
October 19, 2010. The State Sentencing Court re-
ceived a copy of the Petition on October 18, 2010, and 
four days later, on October 22, 2010 – before the State 
Supreme Court ruled on the Petition – the State 
Sentencing Court issued an order amending the 
original sentence (the “Amended Sentencing Order”), 
which stated, 

On the 18th day of October, 2010, the under-
signed Judge received a copy of a Writ of 
Mandamus or in the alternative Original 
Petition for Writ of Habeas Corpus [and a] 
proposed Amended Sentencing Order. After 
reviewing this matter, it is clear to this Court 
that an Amended Scheduling [sic] Order is 
needed to clarify the original Sentencing 
Order entered on November 23, 2009. . . . It 
was the intent of this sentencing court that 
the sentence imposed on November 12, 2009 
be served consecutively with the unrelated 
sentence the defendant was already serving 
on November 12, 2009. It was the intent of 
the sentencing court to give the defendant 
credit for time served from his arraignment 
to the date of sentencing and that the bal-
ance of his sentence be served consecutively 
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to the sentence he was already serving in an 
unrelated matter. 

J.A. 22 (emphasis supplied). The State Supreme 
Court then denied the Petition on November 22, 
2010, simply stating, “the Court is of opinion that a 
rule should not be awarded, and the writ prayed for 
by the petitioner is hereby refused.” Austin, No. 1:11-
cv-892, ECF No. 27-1 at 57. 

 
4. 

Appeal of Amended Sentence 

 Appellant appealed the Amended Sentencing 
Order to the State Supreme Court. Appellant argued 
that after he “invoked lawful remedies to correct an 
illegal sentence,” the State Sentencing Court “in-
creased [his] aggregate sentence based on purported, 
but unreasoned, judicial intent that is controverted 
by the . . . record, thereby creating a presumption of 
judicial vindictiveness. . . .” Austin, No. 1:11-cv-892, 
ECF No. 27-1 at 83. On October 25, 2011, the State 
Supreme Court rejected the appeal, explaining, 

It is clear from the amended sentencing 
order that some confusion arose from the 
language of the original sentencing order. 
In clarifying its intention, the circuit court 
stated in the amended sentencing order that, 
“[i]t was the intent of the sentencing court 
that the sentence imposed on November 12, 
2009[,] be served consecutively with the 
unrelated sentence that the [petitioner] was 
already serving on November 12, 2009.” . . . 
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It is from the resulting confusion that peti-
tioner finds the basis for his argument that 
his sentence was impermissibly increased 
by thirty-three months upon entry of the 
amended sentencing order. However, this 
Court finds no merit in petitioner’s argument. 
Had the circuit court originally intended for 
these two sentences to run concurrently, it is 
hard to imagine how the subsequent sentence 
would have punished the petitioner or served 
to deter him from future escapes. It is clear 
from the record that the circuit court intended 
for the sentences to run consecutively, and that 
the sentence was not impermissibly increased. 
As such, the petitioner’s due process rights 
were not violated by the entry of the amend-
ed sentencing order. 

J.A. 25 (emphasis supplied). 

 
B. 

Federal Proceedings 

 Two weeks after the State Supreme Court’s deci-
sion, on November 10, 2011, Appellant filed a habeas 
petition pursuant to 28 U.S.C. § 2254 in the United 
States District Court for the Northern District of 
West Virginia. The matter was transferred to the 
Southern District of West Virginia, and the State filed 
a motion for summary judgment on September 24, 
2012. The habeas petition and the motion were referred 
to the federal magistrate judge. The magistrate judge 
issued a proposed findings and recommendation 
(“PF&R”) on December 4, 2012, recommending that 
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Appellant’s petition be granted and the State’s motion 
be denied. The PF&R explained, 

Petitioner argues that the West Virginia 
Supreme Court erred in finding that “[i]t is 
clear from the record that the circuit court 
intended for the sentences to run consecu-
tively.” Based on a review of the [pertinent] 
documents, the undersigned finds that Peti-
tioner has rebutted the presumption of cor-
rectness by clear and convincing evidence. 
During Petitioner’s sentencing hearing con-
ducted on November 12, 2009, the [State 
Sentencing Court] specifically ordered Peti-
tioner’s escape sentence to begin in March, 
2010. The record reveals that the [State Sen-
tencing Court] ordered Petitioner’s escape 
sentence to begin in March, 2010, after being 
advised that Petitioner’s discharge date for 
his prior sentence was December, 2014. The 
[State Sentencing Court] explained that if 
Petitioner’s escape had involved violence, 
the Court would have directed Petitioner’s 
escape sentence to run consecutive to his 
prior sentence. 

J.A. 49 (internal citations and footnote omitted). 
Then, the magistrate court explained that Appellant 
met the requirements for the presumption of vin-
dictiveness: 

A presumption of vindictiveness arises when 
“there is a ‘reasonable likelihood’ that an 
unexplained increase in sentence is the 
product of actual vindictiveness on the part 
of the sentencing authority.” [Alabama v.] 
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Smith, 490 U.S. 794 [(1989)]. In the instant 
case, the [State Sentencing Court] merely 
explained that an Amended Sentencing 
Order was necessary “to clarify the original 
Sentencing Order entered on November 23, 
2009.” The [State Sentencing Court], how-
ever, failed to adequately explain the increase 
in Petitioner’s sentence. Accordingly, the un-
dersigned finds that Petitioner’s amended 
sentence gives rise to a presumption of vin-
dictiveness as there is a “reasonable likeli-
hood” that the unexplained increase is the 
product of actual vindictiveness on the part 
of the sentencing authority. 

Id. at 52-53 (internal citation omitted). The magistrate 
court also considered whether the State could rebut 
this presumption, and concluded that it could not. 
See id. at 53-54. 

 The district court, however, disagreed. After the 
State filed objections to the PF&R, the district court 
reviewed the matter and concluded the PF&R did not 
take into account the level of deference owed to the 
State Supreme Court’s decision. The district court 
explained, 

It is fair to say that the record contains con-
flicting evidence as to the trial court’s inten-
tions with respect to Austin’s sentence and is 
susceptible to several different interpreta-
tions. One of those possible interpretations – 
that the [State Sentencing Court] intended 
for Austin’s sentence on the Attempted Es-
cape to run consecutive to his undischarged 
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term of imprisonment – “is fairly and ade-
quately supported by the record, and is there-
fore entitled to section 2254’s presumption of 
correctness.” Lenz v. Washington, 444 F.3d 
295, 299 (4th Cir. 2006). 

. . . 

Furthermore, [Appellant] has not shown that 
the [S]tate [Supreme] [C]ourt’s determination 
“was based on an unreasonable determi-
nation of the facts in light of the evidence 
presented in the State court proceeding.” 
Merzbacher [v. Shearin], 706 F.3d [356,] 367 
[(4th Cir. 2013)]. Given that there was some 
evidence that the [State] [S]entencing [C]ourt 
intended to impose a consecutive sentence, 
this court cannot conclude that the [S]tate 
[Supreme] [C]ourt’s determination in this 
regard was unreasonable. 

J.A. 64, 65. The district court also disagreed that the 
presumption of vindictiveness was met, stating, 

[W]hile his Rule 35 motion remained pending, 
[Appellant] filed a petition for writ of man-
damus with the [State Supreme Court]. The 
amended sentencing order was issued prior 
to the higher court ruling on the mandamus 
petition. Accordingly, there was no reversal 
or similar event “prod[ding] the sentencing 
court into a posture of self-vindication.” 



App. 15 

Id. at 67 (quoting Texas v. McCullough, 475 U.S. 134, 
139 (1986)). Therefore, the district court dismissed 
Appellant’s petition.4 

 Appellant filed a timely notice of appeal and a 
petition for certificate of appealability, which this 
court granted on September 6, 2013. 

 
II. 

 We review de novo a district court’s denial of 
relief in habeas corpus proceedings under 28 U.S.C. 
§ 2254. See Wolfe v. Johnson, 565 F.3d 140, 160 (4th 
Cir. 2009). Under the Antiterrorism and Effective 
Death Penalty Act of 1996 (“AEDPA”), our review of 
state court adjudications is constrained to decisions 
that were either “contrary to, or involved an unrea-
sonable application of, clearly established Federal 
law,” or “based on an unreasonable determination of 
the facts in light of the evidence presented in the 
State court proceeding.” 28 U.S.C. § 2254(d)(1), (2). 

 
III. 

 Appellant filed his habeas petition pursuant to 
28 U.S.C. § 2254, which provides, 

(d) An application for a writ of habeas cor-
pus on behalf of a person in custody pursu-
ant to the judgment of a State court shall not 

 
 4 The district court did not specifically rule on the State’s 
motion for summary judgment. 
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be granted with respect to any claim that 
was adjudicated on the merits in State court 
proceedings unless the adjudication of the 
claim – 

(1) resulted in a decision that was con-
trary to, or involved an unreasonable 
application of, clearly established Fed-
eral law, as determined by the Supreme 
Court of the United States; or 

(2) resulted in a decision that was based 
on an unreasonable determination of the 
facts in light of the evidence presented 
in the State court proceeding. 

28 U.S.C. § 2254(d). Appellant’s first argument per-
tains to subsection (d)(2), above: He contends the 
State Supreme Court rendered its decision based on 
an unreasonable determination of the facts in light of 
the evidence presented to it. Second, he argues that 
he is entitled to a presumption of judicial vindictive-
ness, and the State has not rebutted this presump-
tion. We will address each argument in turn. 

 
A. 

1. 

 AEDPA creates a presumption that factual deter-
minations made by the state court are correct. See 
28 U.S.C. § 2254(e)(1). Further, “[t]he applicant shall 
have the burden of rebutting the presumption of 
correctness by clear and convincing evidence.” Id. We 
recently held, “ ‘[T]o secure habeas relief, petitioner 
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must demonstrate that a state court’s finding . . . was 
incorrect by clear and convincing evidence, and that 
the corresponding factual determination was “objec-
tively unreasonable” in light of the record before the 
court.’ ” Merzbacher v. Shearin, 706 F.3d 356, 364 (4th 
Cir. 2013) (quoting Miller-El v. Cockrell, 537 U.S. 322, 
348 (2003)). The Supreme Court has explained that 
on federal habeas review, we must uphold a state 
court decision when, “[r]eviewing all of the evidence,” 
the state court’s decision “even if . . . debatable, . . . is 
not unreasonable.” Wood v. Allen, 558 U.S. 290; 130 
S. Ct. 841, 850 (2010). 

 In Taylor v. Grounds, the Seventh Circuit con-
cluded that the Illinois Supreme Court reached a 
factual determination that was objectively unreason-
able in light of the record. See 721 F.3d 809, 820 (7th 
Cir. 2013). Taylor filed a habeas petition based on the 
argument that his trial counsel, who also represented 
his co-defendant brother, operated under a conflict of 
interest. In rejecting Taylor’s claim, the Illinois 
Supreme Court relied upon the trial court’s “purport-
ed implicit factual finding that [the attorney] rejected 
[ ] three witnesses [that would have been helpful to 
Taylor but detrimental to his brother] for strategic 
reasons unrelated to the conflict of interest. . . .” 
Id. at 821. The state supreme court acknowledged 
that the trial court “made no explicit factual finding” 
but, based on conflicting testimony at the evidentiary 
hearing, “evidently found [the attorney’s] testimony 
more credible.” Id. (internal quotation marks omit-
ted). 
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 The Seventh Circuit discounted this factual find-
ing because, after examining the trial court’s tran-
script, it concluded, “[t]he ruling contains no mention 
of the word ‘credibility’ nor includes any language 
suggesting a comparison of believability . . . [and] 
such a sparse decision devoid of factual matter cannot 
support the Illinois Supreme Court’s determination of 
an implicit credibility finding.” Grounds, 721 F.3d at 
822; see also Taylor v. Maddox, 366 F.3d 992, 1001 
(9th Cir. 2004) (“[W]here the State courts plainly 
misapprehend or misstate the record in making their 
findings, and the misapprehension goes to a material 
factual issue that is central to petitioner’s claim, that 
misapprehension can fatally undermine the fact-
finding process, rendering the resulting factual 
finding unreasonable.”). 

 Like Grounds, here, there is no support in the 
record for the State Supreme Court’s finding that the 
State Sentencing Court “intended for the sentences to 
run consecutively.” J.A. 25. First, the State Sentenc-
ing Court was aware that Appellant was eligible for 
discharge on the underlying conviction in December 
2014, but in its sentencing order, it deliberately set 
the effective sentencing date at Appellant’s parole 
eligibility date, March 2010, instead. Compare J.A. 20 
(“It is . . . ORDERED that the defendant serve this 
sentence beginning March 2010.”), with id. at 13 
(Appellant’s counsel advising the State Sentencing 
Court that Appellant’s release date was likely De-
cember 2014). 
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 Whereas the State Sentencing Court’s order is 
enough to demonstrate the court’s intent at sentenc-
ing, see Bell v. Thompson, 545 U.S. 794, 805 (2005) 
(“Basic to the operation of the judicial system is the 
principle that a court speaks through its judgments 
and orders.” (internal quotation marks omitted)), the 
State Sentencing Court’s order was consistent with 
and bolstered by its spoken words at the sentencing 
hearing. The sentencing hearing transcript shows 
that, instead of a purely concurrent or consecutive 
sentence, the court intended to assign some hybrid of 
these two options. See J.A. 15 (“I can sentence you to 
a one to three, starting today [which would run 
concurrently], or I can sentence you to a one to three 
starting when you’re discharged [which would run 
consecutively], but I’m going to split the baby in half.” 
(emphasis supplied)); id. (“Now, had you [escaped] 
those other ways and there had been a violent type 
jail escape or whatever, I would have put that at the 
end of your sentence, but it wasn’t.”). Therefore, on 
this record it is crystal clear that the State Sentenc-
ing Court intended to sentence Appellant neither to 
completely concurrent, nor completely consecutive 
sentences. 

 The State Supreme Court reasoned that if the 
trial court actually intended the sentences to run 
concurrently, “it is hard to imagine how the subse-
quent sentence would have punished the petitioner or 
served to deter him from future escapes.” J.A. 25. 
This statement, however, is also belied by the record. 
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The trial court expressly stated its intent to impose 
extra punishment for the escape: 

[B]y making [the sentence] beginning in 
March of 2010, which is about 4 or 5 months 
from now and not giving you any back credit, 
that[ ] . . . will cost you your opportunity for 
parole because you won’t be eligible then 
until March of 2011, and if the parole board 
wants to parole you on both of those, that’s 
fine, and if not, well, you’ll remember that 
the next time you go for a little stroll. 

Id. at 15-16. See Maddox, 366 F.3d at 1008 (“Failure 
to consider key aspects of the record is a defect in the 
fact-finding process.”). 

 Based on the foregoing, we conclude that Appel-
lant has rebutted the “presumption of correctness” of 
the State Supreme Court’s decision “by clear and 
convincing evidence,” namely, the words in the origi-
nal sentencing order and the statements of the State 
Sentencing Court during the sentencing hearing. 28 
U.S.C. § 2254(e)(1); see also Bell v. Ozmint, 332 F.3d 
229, 237 (4th Cir. 2003). Thus, Appellant has met the 
requirements of § 2254(d)(2). The district court erred 
in deciding otherwise. 

 
2. 

 Having decided that Appellant has satisfied 
§ 2254(d)(2), i.e., the State Supreme Court’s decision 
was based on an unreasonable determination of the 
facts, we must now resolve the level of deference 
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otherwise owed to the State Supreme Court’s deci-
sion. 

 The Supreme Court of the United States has 
directed that the federal courts should not apply 
AEDPA deference when “a state court’s adjudication 
of a claim is dependent on an antecedent unreasona-
ble application of federal law” under 28 U.S.C. 
§ 2254(d)(1). Panetti v. Quarterman, 551 U.S. 930, 
953 (2007). Although neither the Supreme Court nor 
this court has yet to consider the issue, the weight of 
the authority establishes that we should likewise 
decline to apply AEDPA deference when a petitioner 
satisfies § 2254(d)(2). See, e.g., Magnan v. Trammell, 
719 F.3d 1159, 1175 (10th Cir. 2013) (“Because the 
[state court’s decision on a jurisdictional issue] ‘was 
based on an unreasonable determination of the facts 
in light of the evidence presented in the State court 
proceeding,’ 28 U.S.C. § 2254(d)(2), we are obligated 
to review the jurisdictional issue de novo[.]”); Hurles 
v. Ryan, 706 F.3d 1021, 1030 (9th Cir. 2013); Cooper v. 
Sec’y, Dep’t of Corr., 646 F.3d 1328, 1353 (11th Cir. 
2011); Rice v. White, 660 F.3d 242, 252 & n.4, 257 (6th 
Cir. 2011). 

 Therefore, we proceed to consider the judicial 
vindictiveness argument under a purely de novo 
standard, owing no deference to the State Supreme 
Court’s decision. 
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B. 

1. 

 In North Carolina v. Pearce, the Supreme Court 
of the United States held, “Due process of law . . . 
requires that vindictiveness against a defendant for 
having successfully attacked his first conviction must 
play no part in the sentence he receives after a new 
trial.” 395 U.S. 711, 725 (1969), overruled on other 
grounds by Alabama v. Smith, 490 U.S. 794 (1989). 
Further, “since the fear of such vindictiveness may 
unconstitutionally deter a defendant’s exercise of the 
right to appeal or collaterally attack his first convic-
tion, due process also requires that a defendant be 
freed of apprehension of such a retaliatory motivation 
on the part of the sentencing judge.” Id. In light of 
these conclusions, the Supreme Court explained that 
whenever a judge “imposes a more severe sentence 
upon a defendant after a new trial, the reasons for his 
doing so must affirmatively appear.” Id. at 726. The 
Supreme Court later interpreted Pearce as applying 
“a presumption of vindictiveness, which may be 
overcome only by objective information in the record 
justifying the increased sentence.” Wasman v. United 
States, 468 U.S. 559, 565 (1984) (internal quotation 
marks omitted). 

 The broad sweep of Pearce has been limited, 
however. The Supreme Court decided that the pre-
sumption did not arise in the following situations: 
where an increased sentence was imposed by a 
superior court in a system that gave the defendant 
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convicted of a misdemeanor in an inferior court the 
right to trial de novo in a superior court, see Colten v. 
Kentucky, 407 U.S. 104, 116 (1972); a second jury, on 
retrial following a successful appeal, imposed a high-
er sentence than a prior jury, where the second jury 
was completely unaware of the first sentence, see 
Chaffin v. Stynchcombe, 412 U.S. 17, 27 (1973); and 
a defendant was first sentenced by a jury and, 
after retrial, was sentenced to a longer term of im-
prisonment by the judge who granted the defendant’s 
motion for new trial, where the defendant desired 
that the judge resentence him, and the judge pro-
vided sufficient reasons for the increase, see Texas v. 
McCullough, 475 U.S. 134, 140 (1986). 

 The Supreme Court has extended the presump-
tion, however, to the prosecutorial vindictiveness 
context where, while a defendant’s misdemeanor 
conviction was on de novo appeal, the prosecutor filed 
a felony indictment based on the same conduct. See 
Blackledge v. Perry, 417 U.S. 21, 27 (1974) (“[T]he 
opportunities for vindictiveness [where the central 
figure is not the judge or jury, but the prosecutor] are 
such as to impel the conclusion that due process of 
law requires a rule analogous to that of the Pearce 
case.”). 

 In 1989, Pearce was partially overruled in Smith, 
which held that when a defendant receives one 
sentence after a guilty plea, and then receives an 
increased sentence after the guilty plea was vacated 
and the defendant was later convicted in a jury trial, 
the presumption does not attach. See 490 U.S. at 803. 



App. 24 

Smith explained, “While the Pearce opinion appeared 
on its face to announce a rule of sweeping dimension, 
our subsequent cases have made clear that its pre-
sumption of vindictiveness ‘do[es] not apply in every 
case where a convicted defendant receives a higher 
sentence on retrial.’ ” Id. at 799 (quoting McCullough, 
475 U.S. at 138). Rather, Smith declared that Pearce’s 
application was “limited . . . to circumstances where 
its objectives are thought most efficaciously served.” 
Id. (internal quotation marks omitted). Indeed, the 
“evil the Pearce Court sought to prevent was not the 
imposition of enlarged sentences after a new trial, but 
vindictiveness of a sentencing judge.” Id. (internal 
quotation marks and alteration omitted). 

 Thus, after Smith, a petitioner is required to 
show a “reasonable likelihood that the increase in 
sentence is the product of actual vindictiveness on the 
part of the sentencing authority.” 490 U.S. at 799 
(internal quotation marks and citations omitted); see 
also United States v. Williams, 444 F.3d 250, 254 (4th 
Cir. 2006) (“[T]he presumption of vindictiveness is not 
designed to prevent the imposition of an increased 
sentence ‘for some valid reason associated with the 
need for flexibility and discretion in the sentencing 
process,’ ” but is “ ‘premised on the apparent need to 
guard against vindictiveness in the resentencing 
process.’ ” (quoting Chaffin, 412 U.S. at 25)). It follows 
that when a court imposes a more severe sentence 
than the one initially imposed, the court must “af-
firmatively identify[ ] relevant conduct or events,” 
justifying the increased sentence, Wasman, 468 U.S. 
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at 572, including those that throw “new light upon 
the defendant’s life, health, habits, conduct, and men-
tal and moral propensities,” Pearce, 395 U.S. at 723 
(internal quotation marks omitted). 

 
2. 

a. 

 Against this backdrop, we must first consider 
whether the Pearce presumption can apply in this 
case. We have before us a unique factual scenario: A 
defendant is sentenced; he files an expedited Rule 
35(a) motion to correct an allegedly illegal sentence; 
he then files a petition asking a higher tribunal to 
direct the sentencing court to rule on the motion or 
void his sentence entirely; before that petition is ruled 
upon, and only four days after it is received by the 
sentencing court, the sentencing court acknowledges 
receipt of a copy of the petition and increases its 
original sentence, citing a reason that is clearly 
unsupported by the record. This unique scenario is 
one of first impression in this circuit, and elsewhere. 
We look to the policy and logic of Pearce and its 
progeny as our guide. 

 The Pearce opinion was “premised on the appar-
ent need to guard against vindictiveness in the re-
sentencing process.” Chaffin, 412 U.S. at 25 (emphasis 
in original). The presumption “exists to protect 
against the possibility of vindictiveness; therefore, 
the circumstances of resentencing must be examined 
to determine whether they carry such an inherent 
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threat. If not, there [i]s no reason to apply the pre-
sumption.” United States v. Rodriguez, 602 F.3d 346, 
354 (5th Cir. 2010) (citation omitted). In the prosecu-
torial vindictiveness context, the presumption was “de-
signed to spare courts the unseemly task of probing 
the actual motives of the prosecutor.” United States v. 
Goodwin, 457 U.S. 368, 372 (1982) (internal quota-
tion marks omitted). The Supreme Court explained, 

Motives are complex and difficult to prove. 
As a result, in certain cases in which action 
detrimental to the defendant has been taken 
after the exercise of a legal right, the Court 
has found it necessary to “presume” an 
improper vindictive motive. . . . Given the 
severity of such a presumption, however – 
which may operate in the absence of any 
proof of an improper motive and thus may 
block a legitimate response to criminal con-
duct – the Court has done so only in cases in 
which a reasonable likelihood of vindictive-
ness exists. 

Id. at 373 (emphasis supplied). In this vein, Smith 
made clear that the purpose of the Pearce presump-
tion was to prevent “not the imposition of enlarged 
sentences after a new trial, but vindictiveness of a 
sentencing judge.” 490 U.S. at 799 (internal quotation 
marks omitted). Likewise, the Fifth Circuit has stated, 
“[i]mposition of a harsher sentence by the original 
judge triggers a presumption of vindictiveness that 
acts as an aid to defendants who would otherwise 
have to shoulder a heavy burden of proof.” Kindred v. 
Spears, 894 F.2d 1477, 1479 (5th Cir. 1990). 
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 Although the Supreme Court has been presented 
with situations in which the alleged vindictiveness 
occurred “after a new trial,” Wasman, 468 U.S. at 565 
(internal quotation marks omitted); “upon retrial,” 
Blackledge, 417 U.S. at 26; “upon conviction after 
retrial,” Chaffin, 412 U.S. at 24; and “following a 
successful appeal and reconviction,” Colten, 407 U.S. 
at 115, in lower courts, the presumption has been 
extended beyond these contexts. For example, some 
federal courts of appeals have extended the Pearce 
presumption to parole determinations. See, e.g., 
Marshall v. Lansing, 839 F.2d 933, 947 (3d Cir. 1988) 
(“Just as a sentencing judge might resent a challenge 
to an underlying conviction which he himself had 
overseen, so too might the [Parole] Commission look 
unkindly upon a successful court challenge to its 
rating of a prisoner’s offense severity, thus supplying 
a motive for retaliation.”); Bono v. Benov, 197 F.3d 
409, 419 (9th Cir. 1999) (“The Commission, which acts 
by statute as a singular entity, has an institutional 
motivation to protect its ‘much-valued discretion’ by 
engaging in the type of vindication that might dis-
courage challenges to its authority, particularly those 
made by resort to the courts.”). At least one court has 
suggested that the presumption be extended to the 
context of a Rule 35(a) challenge. See United States v. 
Paul, 783 F.2d 84, 88 (7th Cir. 1986) (“[W]e held in 
United States v. Jefferson[, 760 F.2d 821 (7th Cir. 
1985), vacated on other grounds and remanded, 474 
U.S. 806 (1985)] that Pearce’s proscription applies not 
only to resentencing after retrial, but also to resen-
tencing after vacation of an illegal sentence. Thus, 
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Pearce would prohibit a district court from increasing 
a sentence upon a defendant’s successful Rule 35(a) 
attack, in the absence of the required information of 
misconduct.” (citation omitted)). Still others have 
recognized the need for protection from judicial 
vindictiveness when a party simply demonstrates its 
intention to appeal. See Mahoney v. State, 281 A.2d 
421, 425 (Md. App. 1971) (“It logically follows that if 
the courts are prohibited from exercising vindictive-
ness on a retrial because of a defendant’s successful 
appellate attack, they are likewise prohibited from 
exercising vindictiveness because of a defendant’s 
intention to appeal.”).5 

 In light of this guidance, we are satisfied that 
application of the presumption of vindictiveness in 
this case would comport with the spirit and logic set 

 
 5 Some state courts have also applied Pearce upon a defen-
dant’s attack of his sentence or intent to appeal, even if such 
action had not yet been taken or ruled upon by a higher tribunal. 
See, e.g., State v. Hildago, 684 So.2d 26, 31-32 (La. Ct. App. 1996) 
(due process violated where trial judge increased a defendant’s 
sentence after defendant attacked his plea and then filed a 
motion to reconsider the sentence, and the court stated, “instead 
of . . . accepting his sentence, he chose instead to attack his 
plea. . . . And in thinking about it, I think I was too easy on him 
the first time around.”); State v. Thompson, 613 A.2d 192, 193 
(Vt. 1992) (amended sentence violated due process where it was 
increased after the defendant “argu[ed] that the court’s proposed 
sentence was illegal and [ ] expressed [her] intent to appeal”); 
Colburn v. State, 501 S.W.2d 680, 683 (Tex. Crim. App. 1973) (due 
process violated where harsher sentence was imposed “to punish 
the appellant more severely because he gave notice of appeal”). 
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forth in Pearce, Smith, and their progeny. Wasman 
declared, 

If it was not clear from the Court’s holding in 
Pearce, it is clear from our subsequent cases 
applying Pearce that due process does not 
in any sense forbid enhanced sentences or 
charges, but only enhancement motivated by 
actual vindictiveness toward the defendant 
for having exercised guaranteed rights. 

Wasman, 468 U.S. at 568 (first emphasis in original, 
second emphasis supplied); see also Bordenkircher v. 
Hayes, 434 U.S. 357, 363 (1978) (“To punish a person 
because he has done what the law plainly allows him 
to do is a due process violation of the most basic 
sort.”); Williams, 47 F.3d at 660 (“It is . . . a violation 
of due process to penalize a criminal defendant for 
exercising his constitutional rights or for pursuing 
a statutory right of appeal or collateral remedy.” 
(internal citation omitted)); see also United States v. 
Ludien, 769 F.2d 981, 985 (4th Cir. 1985) (“[I]t is 
beyond doubt that a sentence enhanced, whether be-
fore or after commencement of service, because of the 
vindictiveness or other plainly improper motive of the 
trial court would be fundamentally unfair and would 
deny the defendant due process.”). 

 Here, it is without question that when Appellant 
was resentenced, he was exercising rights guaranteed 
under the statutes and Constitution of West Virginia. 
See W. Va. Code § 53-1-3 (establishing statutory right 
to file a petition for mandamus); Id. § 53-4A-1 
(providing that a person may file a petition for habeas 



App. 30 

corpus with the State Supreme Court to “seek [ ] . . . 
correction of [a] sentence”); W. Va. Const. art. III, § 17 
(“[J]ustice shall be administered without sale, denial 
or delay.”); State ex rel. Patterson v. Aldredge, 317 
S.E.2d 805, 807 (W. Va. 1984) (“In addition to the 
constitutional and ethical provisions which compel 
the prompt disposition of all civil actions, it should be 
noted that our rules of civil procedure anticipate that 
judges will act in a timely fashion.”). 

 This case is also different from those Supreme 
Court cases in which a different entity resentenced 
the defendant. For example, in Chaffin, where a jury, 
rather than a judge, increased a defendant’s sentence, 
the jury did not have a “personal stake” in the prior 
conviction and was not “sensitive to the institutional 
interests that might occasion higher sentences by a 
judge desirous of discouraging what he regards as 
meritless appeals.” Chaffin, 412 U.S. at 27. In Colten, 
the Court rejected the notion that “the hazard of 
being penalized for seeking a new trial, which under-
lay the holding of Pearce, also inheres in the de novo 
trial arrangement.” 407 U.S. at 116. But the State 
Sentencing Court, which was presented with a mo-
tion to correct its allegedly illegal sentence – and soon 
after, a copy of a petition for mandamus and habeas 
corpus relief submitted to a higher tribunal based on 
that sentence – certainly had a personal stake in the 
original sentence, and because it still retained juris-
diction over the Rule 35(a) motion, the hazard of 
Appellant being penalized was pervasive. 
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 Moreover, applying the rebuttable presumption 
of vindictiveness in this case will further the prophy-
lactic function of the presumption. Cf. United States 
v. Campbell, 106 F.3d 64, 67 (5th Cir. 1997) (The 
presumption is “a prophylactic [rule] addressed more 
to protect future litigants who appeal than to the 
injustice done in the actual case,” and “[t]olerance of a 
court’s vindictiveness might ‘chill’ a defendant’s right 
to seek an appeal of her sentence.” (quoting Wasman, 
468 U.S. at 564)). We cannot – and would not – de-
clare that the statutory right to file a petition for 
mandamus or habeas corpus in West Virginia is any 
less susceptible to a chilling effect based on vindictive-
ness than the statutory right to file an appeal. 

 
b. 

 The State contends that the presumption does 
not apply in this case because “there must have been 
some action by a higher court that placed the sentenc-
ing judge in a defensive posture; it is not triggered 
when a sentencing court amends a sentence on its 
own.” Appellee’s Br. 26 (citing Kindred, 894 F.2d at 
1479-80). The State contends, “ ‘unlike the judge who 
has been reversed,’ the judge who amends a sentence 
on his own has ‘no motivation to engage in self-
vindication.’ ” Id. (quoting McCullough, 475 U.S. at 
139). 

 The State relies on McCullough, in which the 
Supreme Court concluded that the Pearce presump-
tion did not arise because, inter alia, the same judge 
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who gave the defendant an increased sentence after 
retrial previously granted the motion for new trial in 
the first place. The Court contrasted that situation 
with one in which “the judge [was] reversed,” and 
explained, 

Presuming vindictiveness [because a party’s 
motion for a new trial was granted] alone 
would be tantamount to presuming that a 
judge will be vindictive towards a defendant 
merely because he seeks an acquittal. . . . We 
decline to adopt the view that the judicial 
temperament of our Nation’s trial judges 
will suddenly change upon the filing of a suc-
cessful post-trial motion. The presumption of 
Pearce does not apply in situations where the 
possibility of vindictiveness is this specula-
tive, particularly since the presumption may 
often “operate in the absence of any proof 
of an improper motive and thus . . . block a 
legitimate response to criminal conduct[.]” 

McCullough, 475 U.S. at 139 (quoting Goodwin, 457 
U.S. at 373) (emphasis supplied). 

 This passage in McCullough hardly suggests that 
Pearce could never apply to a situation where, after a 
post-trial motion is filed, an enhanced sentence is 
handed down by the same judge with no additional 
reasoning provided. In fact, such dicta must be 
assessed in the context of McCullough, where the 
defendant chose to have the judge sentence him, and 
that judge had actually granted the defendant’s 
motion for a new trial, agreeing on the record that 
the defendant’s claims had merit; therefore, the 
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trial judge “had no motivation to engage in self-
vindication.” 475 U.S. at 139. Here, the possibility of 
vindictiveness is much less “speculative” than in a 
case in which a new trial motion was granted “alone.” 
Id. (internal quotation marks omitted). Indeed, the 
State Sentencing Court was in a posture in which 
that motivation was reasonably possible. 

 The State also relies on the Fifth Circuit’s Kindred 
decision for the proposition that “vindictiveness be-
comes a danger only where an event prods the sen-
tencing court into a posture of self-vindication.” 894 
F.2d at 1480; see also Nulph v. Cook, 333 F.3d 1052, 
1057-58 (9th Cir. 2003) (“We have held that no reason-
able likelihood of vindictiveness exists unless there is 
some ‘triggering event,’ such as a reversal and re-
mand.”). In so holding, Kindred decided that reversal 
on appeal of an order and remand for a new hearing 
was a sufficient triggering event for the presumption, 
but review by a parole commission, which occurred 
merely by operation of statute, was not. See id. at 
1480. The court of appeals explained, “Kindred’s . . . 
appearance before the Commission was not in the 
role of the errant schoolboy who dared challenge his 
elder’s wisdom but rather that of a passive cog in a 
statutory machine.” Id. 

 Kindred, even if it were binding on this court, 
would not alter our decision today. Appellant was 
hardly a “passive cog in a statutory machine” when 
he filed his Rule 35(a) motion and petition for man-
damus or habeas relief. Kindred, 894 F.2d at 1480. He 
was, in fact, in the role of “errant schoolboy” because 
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he was filing a petition to command the State Sen-
tencing Court to rule on his motion and force his 
“elder” to act, or, in the alternative, void his sentence 
altogether. 

 Furthermore, the State Sentencing Court was in 
a unique position based on the nature of the motions 
that were filed: the State Sentencing Court retained 
jurisdiction of the Rule 35(a) motion after the Petition 
was filed with the State Supreme Court, and thus it 
was able to rule on the motion and moot the manda-
mus issue before a “triggering event” could occur. See 
Nulph, 333 F.3d at 1058. Thus, in this narrow case, 
the requirement of a “triggering event” does not 
logically apply. For these reasons, we conclude that 
the Pearce presumption of vindictiveness applies to 
this case. 

 
c. 

 Having decided that the presumption applies, we 
must decide whether Appellant, in this instance, is 
entitled to § 2254 relief on the basis of the pre-
sumption. In Williams, we explained that in order to 
benefit from the presumption of vindictiveness, a 
petitioner must show (1) his second sentence is more 
severe than his original sentence, and (2) a reasona-
ble likelihood of actual vindictiveness exists. See 444 
F.3d at 254 (internal quotation marks omitted). If the 
petitioner makes these showings, “ ‘a presumption 
arises that a greater sentence has been imposed for a 
vindictive purpose – a presumption that must be 
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rebutted by objective information . . . justifying the 
increased sentence.’ ” Id. (quoting Smith, 490 U.S. at 
798-99). 

 The parties do not dispute the first requirement. 
As to the second requirement, in deciding whether 
there is a reasonable likelihood of actual vindictive-
ness, we should determine if “the reasons for the 
court [imposing a higher sentence] ‘affirmatively 
appear.’ ” Williams, 444 F.3d at 254 (quoting Smith, 
490 U.S. at 798); see also United States v. Bello, 767 
F.3d 1065, 1068 (4th Cir. 1985) (“Since Pearce, due 
process requires that where a judge sentences a 
defendant more severely after the defendant’s suc-
cessful appeal, a ‘presumption of vindictiveness’ is 
raised that may only be overcome by the sentencing 
judge’s advancing appropriate reasons.” (internal 
citation omitted)). 

 In an attempt to convince this court that the 
reasons for the higher sentence actually appear in the 
record, the State relies heavily on the State Sentenc-
ing Court’s reasoning that it meant to “clarify” its 
original sentencing order. But this argument fails 
factually and legally. Factually, the record contradicts 
that conclusion. As explained supra, the State Sen-
tencing Court clearly did not intend to sentence 
Appellant to a purely consecutive sentence for the 
escape conviction. And legally, this court has held, 
“Regardless of the sentencing judge’s expressed in-
tent, the increased severity of the later vindictiveness 
in defendants . . . that might well deter them from 
taking meritorious appeals.” Bello, 767 F.2d at 1068. 
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 If it were not enough that the State Sentencing 
Court provided no reason (or, worse still, a reason 
contradicted by the record) for the increased sentence, 
there are several other factors that, viewed together, 
demonstrate a reasonable likelihood of vindictiveness: 
(1) Appellant filed a motion to correct an illegal 
sentence with the State Sentencing Court; (2) Appel-
lant filed the Petition; (3) the State Sentencing Court 
increased Appellant’s sentence only four days after 
receiving a copy of the Petition; and (4) the State 
Sentencing Court specifically mentioned the Petition 
in the Amended Sentencing Order. 

 The State posits that there may have been two 
reasons why the State Sentencing Court issued the 
Amended Sentencing Order, which would defeat 
Appellant’s claim that there was a reasonable likeli-
hood of vindictiveness. These proffered reasons are, 
“the Amended Sentencing Order was needed to clarify 
[Appellant]’s sentence,” and “the sentencing judge 
thought there was some merit to [Appellant]’s argu-
ment [and] an amendment was needed to correct [his] 
sentence.” Appellee’s Br. 17; see also id. at 31-32. 
However, aside from the State Sentencing Court’s 
bare words in the Amended Sentencing Order, which 
the record contradicts, there is no evidentiary support 
for either one of these assumptions. Therefore, Appel-
lant is entitled to application of the presumption. 
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d. 

 In light of the foregoing analysis, the burden must 
shift to the State to rebut the presumption of vindic-
tiveness, “which may be overcome only by objective 
information in the record justifying the increased 
sentence.” Wasman, 468 U.S. at 565 (internal quota-
tion marks omitted). In its appellate submissions, the 
State does not attempt to rebut any potential applica-
tion of the presumption.6 In such circumstances, 
Appellant is entitled to federal habeas relief.7 

 
 6 At oral argument, the State explained that the State 
Sentencing Court “acknowledging that [it] had received the [Rule 
35] motion and the petition for writ of mandamus,” coupled with 
the unsettled state of the law in West Virginia regarding the 
original sentence, provides an “objective basis” for the increased 
sentence. Oral Argument at 37:25-38:40, Austin v. Plumley, No. 
13-6661 (Jan. 28, 2014), available at http://www.ca4.uscourts. 
gov/oral-argument/listen-to-oral-arguments. To the extent the 
State was proffering this argument in an attempt to rebut the 
presumption of vindictiveness, its attempt falls flat. Rather than 
presenting “objective information,” Wasman, 468 U.S. at 565, the 
State requires us to speculate that the State Sentencing Court 
believed its initial sentence was illegal. That we cannot do. 
 7 We emphasize that the Pearce presumption is a prophy-
lactic measure meant to protect a defendant’s due process rights, 
and our application thereof is not at all a commentary on the 
propriety of the State Sentencing Court. As such, our ruling does 
not evince a finding of actual vindictiveness. See Blackledge, 417 
U.S. at 28 (“The rationale of our judgment in the Pearce case . . . 
was not grounded upon the proposition that actual retaliatory 
motivation must inevitably exist. Rather, we emphasized that 
since the fear of such vindictiveness may unconstitutionally 
deter a defendant’s exercise of the right to appeal or collaterally 
attack his first conviction, due process also requires that a 

(Continued on following page) 
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3. 

 We turn now to the proper remedy. If a § 2254 
petitioner is entitled to habeas relief, the court should 
“dispose of the matter as law and justice require.” 
28 U.S.C. § 2243. Appellant asks us to remand with 
instructions to reinstate his initial sentence – an 
interesting proposition, considering it was Appellant’s 
challenge to that initial sentence as illegal under 
West Virginia law that was the impetus to this appeal 
in the first place.8 The State, on the other hand, asks 
us to direct the district court to issue a conditional 
writ requiring resentencing of Appellant within a 
certain period of time, and mandating that the sen-
tencing be conducted before a different judge. 

 
defendant be freed of apprehension of such a retaliatory motiva-
tion on the part of the sentencing judge.” (internal quotation 
marks omitted)). 
 8 The State has taken conflicting positions on whether the 
delayed effective sentencing date of the original sentence 
contravenes West Virginia law. Compare Austin, No. 1:11-cv-892, 
ECF No. 28 (Resp’t’s Mot. Summ. J.) at 19 (“In the case-at-bar 
the Petitioner claims, wrongfully, that the trial court’s first 
sentence was illegal.” (emphasis supplied)), with Appellee’s Br. 
33 (“By [delaying the effective sentencing date to March 2010], 
the [State Sentencing Court] effectively made Austin’s sentence 
a 1.5 to 3 year term, arguably in contravention of West Virginia 
Code § 61-11-8.” (emphasis supplied)), and Oral Argument at 
23:04-24:00, Austin, No. 13-6661 (State explaining that there 
has been no controlling decision from the Supreme Court of 
Appeals of West Virginia on this point). In any event, we are not 
called upon to decide this issue of West Virginia law. 
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 We agree a conditional writ is appropriate. See 
Madej v. Briley, 371 F.3d 898, 900 (7th Cir. 2004) 
(“When the constitutional error is curable, the court 
often issues a conditional writ[.]”). We will not, how-
ever, intrude on the state court’s dominion and dic-
tate that a different sentencing judge should preside 
over this matter. 

 We observe, however, that Appellant’s challenge 
to the legality of his original sentence was never 
resolved. In the interests of justice, Appellant is en-
titled to have this question resolved in state court, 
particularly since the State has taken conflicting 
positions on whether the original sentence was ille-
gal. Thus, we vacate the judgment of the district 
court and remand for issuance of a conditional writ of 
habeas corpus, requiring the Amended Sentencing 
Order to be vacated. See Milliken v. Bradley, 418 U.S. 
717, 746 (1974) (“[A]ll remedies are [designed] to 
restore the victims of [constitutional wrongs] to the 
position they would have occupied in the absence of 
such conduct.”); Rushen v. Spain, 464 U.S. 114, 119-
20 (1983) (“The adequacy of any remedy is deter-
mined solely by its ability to mitigate constitutional 
error, if any, that has occurred.”). Appellant’s original 
sentence should thus be reinstated, and his Rule 
35(a) motion should be resolved in accordance with 
the law of West Virginia and the Due Process Clause 
of the Constitution. If the motion is not resolved 
within a reasonable time, Appellant’s sentence on the 
attempted escape conviction should be rescinded. 
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IV. 

 For the foregoing reasons, the judgment of the 
district court is vacated, and this matter is remanded 
to the district court for the issuance of the conditional 
writ of habeas corpus explained above. 

VACATED AND REMANDED 

SHEDD, Circuit Judge, dissenting: 

 I agree with the district court that “[i]n this case, 
nothing occurred to trigger the presumption of vindic-
tiveness,” because “there was no reversal or similar 
event ‘prod[ding] the sentencing court into a posture 
of self-vindication.’ ” Austin v. Plumley, No. 1:11-0892, 
2013 WL 1336997, at *5 (S.D. W.Va. March 29, 2013) 
(quoting Kindred v. Spears, 894 F.2d 1477, 1480 (5th 
Cir. 1990)). Accordingly, I would affirm the district 
court’s denial of Austin’s 28 U.S.C. § 2254 petition. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT 

OF WEST VIRGINIA 
AT BLUEFIELD 

 
TIMOTHY J. AUSTIN, 

  Plaintiff, 

v. 

MARVIN PLUMLEY, Warden, 
Huttonsville Correctional Center, 

  Defendant. 

CIVIL ACTION 
NO. 1:11-0892 

 
MEMORANDUM OPINION AND ORDER 

 Pending before the court is plaintiff ’s Petition 
under 28 U.S.C. § 2254 for Writ of Habeas Corpus 
by a Person in State Custody. By Standing Order, the 
action was referred to United States Magistrate 
Judge R. Clarke VanDervort for submission of find-
ings of fact and recommendations regarding disposi-
tion pursuant to 28 U.S.C. § 636(b)(1)(B). Magistrate 
Judge VanDervort submitted his Findings and Rec-
ommendation to the court on December 4, 2012, in 
which he recommended that this court grant plain-
tiff ’s petition under 28 U.S.C. § 2254 and remove the 
matter from the court’s docket. 

 In accordance with the provisions of 28 U.S.C. 
§ 636(b), the parties were allotted fourteen days plus 
three mailing days in which to file any objections to 
Magistrate Judge VanDervort’s Findings and Recom-
mendations. On December 18, 2012, defendant filed 
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objections to the Magistrate Judge’s Findings and 
Recommendation. 

 
I. Background 

 In April 2007, Austin was convicted of Breaking 
and Entering in the Circuit Court of Wood County, 
West Virginia. As a result of that conviction, he was 
sentenced to serve no less than one (1) nor more than 
fifteen (15) years in the penitentiary. While serving 
his sentence for Breaking and Entering, Austin 
walked away from a road crew and was gone for two 
and a half days. By indictment dated June 16, 2009, 
in the Circuit Court of McDowell County, he was 
charged with Jail or Prison Escape, in violation of 
West Virginia Code § 61-5-10. Defendant’s Exhibit 
No. 1. On September 24, 2009, Austin pled guilty to 
Attempted Jail or Prison Escape, a lesser included 
offense. Defendant’s Exhibits No. 2 and 3. 

 At sentencing on the Attempted Escape convic-
tion, Austin was sentenced to “an indeterminate pe-
riod of not less than one (1) year nor more than three 
(3) years at an appropriate correctional facility desig-
nated by said Commissioner and no fine. It is further 
ORDERED that the defendant serve this sentence 
beginning March 2010. The defendant’s credit for 
time served shall be determined by the West Virginia 
Division of Corrections.” Defendant’s Exhibit No. 4. 
The record reflects that the sentencing judge deferred 
Austin’s sentence in order to delay the parole eligibil-
ity date for his first conviction. See id. 
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 On August 31, 2010, Austin filed an expedited 
motion to correct an illegal sentence under West 
Virginia Rule of Criminal Procedure 35(a). Defen-
dant’s Exhibit No. 5. Austin argued that, by delaying 
his effective sentencing date on the second conviction 
from November 2009 to March 2010, the trial court 
was illegally extending his parole eligibility date. 
Austin further argued that the sentencing judge in-
tended to run his sentence on the Attempted Escape 
concurrent with his term of imprisonment on the 
Breaking and Entering conviction. See id. On October 
19, 2010, while the motion to correct remained pend-
ing, Austin filed a petition for writ of mandamus and 
for production of documents with the West Virginia 
Supreme Court of Appeals. Defendant’s Exhibit No. 6. 
The mandamus petition sought to have the West Vir-
ginia Supreme Court of Appeals direct the lower court 
to rule on the pending Rule 35 motion. See id. 

 Thereafter, on October 22, 2010, the trial court 
issued an Amended Sentencing Order which it stated 
was intended to clarify its original sentencing order. 
That order read: 

 On the 18th of October, 2010, the under-
signed Judge received a copy of a Writ of 
Mandamus or in the alternative Original Pe-
tition for Writ of Habeas Corpus. The Court 
also received a proposed Amended Sentenc-
ing Order. After reviewing this matter, it is 
clear to this Court that an Amended Schedul-
ing Order is needed to clarify the original 
Sentencing Order entered on November 23, 
2009, but not the submitted Sentencing 
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Order. It was the intent of this sentencing 
court that the sentence imposed on Novem-
ber 12, 2009 be served consecutively with the 
unrelated sentence the defendant was al-
ready serving on November 12, 2009. It was 
the intent of the sentencing court to give the 
defendant credit for time served from his ar-
raignment to the date of sentencing and that 
the balance of his sentence be served consec-
utively to the sentence he is already serving 
on an unrelated matter. 

 It is, therefore, ORDERED that the de-
fendant, Timothy Jared Austin, be sentenced 
to the custody of the Commissioner of the 
West Virginia Division of Corrections for an 
indeterminate term of not less than one (1) 
nor more than three (3) years at an appro-
priate correctional facility designated by said 
Commissioner and no fine is imposed. 

 It is further ORDERED that the defen-
dant’s sentence run consecutively with the 
unrelated sentence he was already serving 
on November 12, 2009, and that the defen-
dant receive credit for time served from the 
date of his arraignment in this case until the 
date of his sentencing, November 12, 2009. 

Defendant’s Exhibit No. 7. 

 On December 30, 2010, Austin appealed the 
court’s order of October 22, 2010 to the West Virginia 
Supreme Court of Appeals. The West Virginia Su-
preme Court denied Austin’s appeal on October 25, 
2011. In so doing, that court stated: 
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 It is clear from the amended sentencing 
order that some confusion arose from the 
language of the original sentencing order. 
In clarifying its intention, the circuit court 
stated in the amended sentencing order that 
“[i]t was the intent of the sentencing court 
that the sentence imposed on November 12, 
2009 be served consecutively with the unre-
lated sentence that the [petitioner] was al-
ready serving on November 12, 2009. The 
circuit court went on to add that it intended 
to give petitioner credit for the time he 
served on the attempted escape charge from 
his arraignment to the date of sentencing, 
and that the balance would then be served 
consecutively to this other unrelated sen-
tence. It is from the resulting confusion that 
petitioner finds the basis for his argument 
that his sentence was impermissibly in-
creased by thirty-three months upon entry 
of the amended sentencing order. However, 
this Court finds no merit in petitioner’s 
argument. Had the circuit court originally 
intended for these two sentences to run con-
currently, it is hard to imagine how the sub-
sequent sentence would have punished the 
petitioner or served to deter him from future 
escapes. It is clear from the record that the 
circuit court intended for the sentences to 
run consecutively, and that the sentence was 
not impermissibly increased. As such, the pe-
titioner’s due process rights were not vio-
lated by entry of the amended sentence order. 

Defendant’s Exhibit No. 9. 
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II. Analysis 

 A federal court will grant habeas relief with 
respect to a claim adjudicated on the merits in state 
court proceedings only where such adjudication “re-
sulted in a decision that was contrary to, or involved 
an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of 
the United States” or “resulted in a decision that was 
based on an unreasonable determination of the facts 
in light of the evidence presented in the State court 
proceeding.” 28 U.S.C. § 2254(d)(1) and (2). A state 
court decision is contrary to clearly established fed-
eral law if the state court arrives at a conclusion op-
posite to that reached by the Supreme Court on a 
question of law or decides a case differently than the 
Supreme Court has on a set of materially indistin-
guishable facts. Williams v. Taylor, 529 U.S. 362, 405-
06 (2000). A state court decision unreasonably applies 
clearly established federal law if the state court iden-
tifies the correct governing legal principle from the 
Supreme Court’s decisions but unreasonably applies 
that principle to the facts of the prisoner’s case. See 
id. at 407-08. State court factual findings are ac-
corded a presumption of correctness that can be re-
butted only by clear and convincing evidence. See 28 
U.S.C. § 2254(e)(1). 

 Our appeals court recently explained the great 
deference a federal court must give a state court’s 
findings when confronted with a habeas petition filed 
pursuant to 28 U.S.C. § 2254: 
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 The Antiterrorism and Effective Death 
Penalty Act of 1996 (“AEDPA”) § 104, 28 
U.S.C. § 2254 (2006), provides two “inde-
pendent requirements” for federal court re-
view of state court factual findings in habeas 
petitions. Miller-El v. Cockrell, 537 U.S. 322, 
341, 123 S. Ct. 1029, 154 L.Ed.2d 931 (2003). 
Under § 2254(d)(2), a federal court may not 
grant a state prisoner’s application for a writ 
of habeas corpus based on a claim already 
adjudicated on the merits in state court un-
less that adjudication “resulted in a decision 
that was based on an unreasonable determi-
nation of the facts in light of the evidence 
presented in the State court proceeding.” 
And, under § 2254(e)(1), “a determination of 
a factual issue made by a State court shall be 
presumed to be correct,” unless the petitioner 
satisfies his “burden of rebutting the pre-
sumption of correctness by clear and convinc-
ing evidence.” The two provisions, operating 
in tandem, require that “[t]o secure habeas 
relief, petitioner must demonstrate that a 
state court’s finding . . . was incorrect by 
clear and convincing evidence, and that the 
corresponding factual determination was ‘ob-
jectively unreasonable’ in light of the record 
before the court.” Miller-El, 537 U.S. at 348, 
123 S. Ct. 1029. 

*    *    * 

 As the Supreme Court has explained, 
although “[t]he term ‘unreasonable’ is no 
doubt difficult to define . . . [i]t suffices to say 
. . . that a state-court factual determination 
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is not unreasonable merely because the fed-
eral habeas court would have reached a dif-
ferent conclusion in the first instance.” Wood 
v. Allen, 558 U.S. 290, 130 S. Ct. 841, 849, 
175 L.Ed.2d 738 (2010) (internal quotation 
marks omitted). Rather, “even if reasonable 
minds reviewing the record might disagree 
about the finding in question, on habeas re-
view that does not suffice to supersede the 
trial court’s . . . determination.” Id. (internal 
quotation marks omitted). 

Merzbacher v. Shearin, 706 F.3d 356, 363-64 (4th Cir. 
2013); see also Sumner v. Mata, 455 U.S. 591, 597-98 
(1982) (factual findings of state court accorded “high 
measure of deference”); McPherson v. Woods, Nos. 11-
2010, 11-2048, 2012 WL 5870315, *6 (6th Cir. Nov. 21, 
2012) (“Section 2254(d), as amended by AEDPA, is a 
purposefully demanding standard”) (internal quota-
tions omitted). “This deference requires that a federal 
habeas court more than simply disagree with the 
state court before rejecting its factual determinations. 
Instead, it must conclude that the state court’s find-
ings lacked even fair support in the record.” Marshall 
v. Lonberger, 459 U.S. 422, 433 (1983) (internal 
citations and quotations omitted). This “highly defer-
ential standard . . . demands that state-court deci-
sions be given the benefit of the doubt.”). Cullen v. 
Pinholser, 131 S. Ct. 1388, 1398 (2011). 

 In his PF&R, the magistrate judge found that 
Austin had rebutted the presumption of correctness 
afforded to the state court by clear and convincing 
evidence. See PF&R at p.13. Defendant objects to 
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Magistrate Judge VanDervort’s finding on this point, 
arguing that the magistrate judge failed to apply the 
appropriate standard of review to the state court’s 
decision. 

 It is fair to say that the record contains conflict-
ing evidence as to the trial court’s intentions with 
respect to Austin’s sentence and is susceptible to sev-
eral different interpretations. One of those possible 
interpretations – that the trial court intended for 
Austin’s sentence on the Attempted Escape to run 
consecutive to his undischarged term of imprison-
ment – “is fairly and adequately supported by the 
record, and is therefore entitled to section 2254’s 
presumption of correctness.” Lenz v. Washington, 444 
F.3d 295, 299 (4th Cir. 2006) (“The federal habeas 
statute dictates a highly deferential standard for 
evaluating state-court rulings, which demands that 
state-court decisions be given the benefit of the doubt. 
The required deference encompasses both the state 
court’s legal conclusions and its factual findings.”); 
Stoker v. Scott, 101 F.3d 701, 1996 WL 661639, *7 
(5th Cir. Oct. 25, 1999) (“Mere disagreement with a 
state court finding does not entitle a federal court to 
overturn it.”) (unpublished) (internal citations omit-
ted); see also Drayton v. Moore, 168 F.3d 481, 1999 
WL 10073, *5 (4th Cir. Jan. 12, 1999) (holding that 
habeas petitioner did not overcome statutory pre-
sumption of correctness applicable to trial court’s fac-
tual findings even though evidence on disputed issue 
was “conflicting and, in some instances, confusing”) (un-
published). Furthermore, because of the conflicting 



App. 50 

evidence on this issue, Austin cannot overcome this 
presumption of correctness by clear and convincing 
evidence. See Merzbacher, 706 F.3d at 368 (finding 
that state court’s findings did not “rest on thin air” 
because there was “some evidence” supporting those 
findings and, therefore, were not rebutted by clear 
and convincing evidence). 

 Furthermore, Austin has not shown that the 
state court’s determination “was based on an unrea-
sonable determination of the facts in light of the 
evidence presented in the State court proceeding.” 
Merzbacher, 706 F.3d at 367. Given that there was 
some evidence that the sentencing court intended to 
impose a consecutive sentence, this court cannot con-
clude that the state court’s determination in this re-
gard was unreasonable. 

 Defendant also argues that the magistrate judge 
erred in concluding that the amended sentencing 
order violated due process under North Carolina v. 
Pearce, 395 U.S. 711 (1969). In Pearce, the Court held 
that where a defendant had successfully challenged 
his conviction and is resentenced after a retrial, a 
sentencing judge may not impose a harsher sentence 
at resentencing unless the new sentence is based on 
events subsequent to the new trial. Imposition of a 
harsher sentence triggers a presumption of vindic-
tiveness. 

Prudentially, the Supreme Court’s purpose 
in fashioning the presumption in Pearce was 
to protect a defendant’s right to appeal his 
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conviction against the chill of a vindictive 
tribunal. The Court captured the notion of 
vindictiveness in the discrete occurrence of a 
reversal on appeal prompting the lower court 
to punish the defendant. Vindictiveness does 
not exist in a vacuum. As a matter of logic, 
vindictiveness becomes a danger only where 
an event prods the sentencing court into a 
posture of self-vindication. Absent a trigger-
ing event, the court will not presume vindic-
tiveness. 

Kindred v. Spears, 894 F.2d 1477, 1479-80 (5th Cir. 
1990). 

 In evaluating claims under Pearce, courts have 
acknowledged “that a defendant must demonstrate 
the existence of two factual predicates to earn the 
Pearce presumption; (i) reversal by a higher tribunal 
and (ii) imposition of a harsher sentence below.” 
Kindred v. Spears, 894 F.2d 1477, 1479 (5th Cir. 
1990). 

 In this case, nothing occurred to trigger the pre-
sumption of vindictiveness. Significantly, this case 
came back to the attention of the sentencing judge 
when Austin filed a motion to correct his sentence 
pursuant to West Virginia Rule of Criminal Procedure 
35(a). That motion was directed to the sentencing 
judge, not a higher tribunal. Afterwards, while his 
Rule 35 motion remained pending, Austin filed a 
petition for writ of mandamus with the West Virginia 
Supreme Court of Appeals. The amended sentencing 
order was issued prior to the higher court ruling on 
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the mandamus petition. Accordingly, there was no 
reversal or similar event “prod[ding] the sentencing 
court into a posture of self-vindication.” See Texas v. 
McCullough, 475 U.S. 134, 139 (1986) (Pearce pre-
sumption is inappropriate if there is “no realistic 
motive for vindictive sentencing.”); United States v. 
Cataldo, 832 F.2d 869, 874 (5th Cir. 1987) (Pearce 
presumption of vindictiveness does not apply where 
sentencing court was not reversed or corrected by 
another court and did not have to retry case); Rolling 
v. Grammar, 665 F. Supp. 780, 783 (D. Neb. 1987), 
(“[T]he prophylactic Pearce rule did not apply because 
there was no realistic motive for vindictive sentenc-
ing.”) (internal quotations and citation omitted). For 
this reason, the presumption of vindictiveness was 
not triggered in this case.* 

 For the foregoing reasons, the court SUSTAINS 
defendant’s objections, DENIES plaintiff ’s petition 
under 28 U.S.C. § 2254, DISMISSES this case, and 
directs the Clerk to remove the matter from the 
court’s docket. 

 Additionally, the court has considered whether to 
grant a certificate of appealability. See 28 U.S.C. 
§ 2253(c). A certificate will not be granted unless 
there is “a substantial showing of the denial of a 

 
 * Even if the presumption of vindictiveness did apply, it 
may be overcome if harsher sentence upon resentencing was 
necessary to execute original sentencing intent. See United 
States v. Cataldo, 832 F.2d 869, 875 (5th Cir. 1987). 
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constitutional right.” 28 U.S.C. § 2253(c)(2). The stan-
dard is satisfied only upon a showing that reasonable 
jurists would find that any assessment of the consti-
tutional claims by this court is debatable or wrong 
and that any dispositive procedural ruling is likewise 
debatable. Miller-El v. Cockrell, 537 U.S. 322, 336-38 
(2003); Slack v. McDaniel, 529 U.S. 473, 484 (2000); 
Rose v. Lee, 252 F.3d 676, 683-84 (4th Cir. 2001). The 
court concludes that the governing standard is not 
satisfied in this instance. Accordingly, the court DE-
NIES a certificate of appealability. 

 The Clerk is directed to send copies of this Mem-
orandum Opinion and Order to counsel of record and 
to plaintiff, pro se. 

 IT IS SO ORDERED this 29th day of March, 
2013. 

  ENTER: 

 /s/ David A. Faber 
  David A. Faber

Senior United 
 States District Judge 
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STATE WEST VIRGINIA 
SUPREME COURT OF APPEALS 

 
State of West Virginia, 
Plaintiff Below, Respondent 

vs.) No. 101625 (McDowell County 09-F-92-M) 

Timothy Jared Austin, 
Defendant Below, Petitioner 

 
MEMORANDUM DECISION 

(Filed Oct. 25, 2011) 

 Petitioner appeals, pro se, the entry of an 
amended sentencing order by the Circuit Court of 
McDowell County, sentencing petitioner to a one to 
three year term of incarceration for attempt to com-
mit escape from the custody of the Division of Correc-
tions. The appeal was timely perfected by counsel, 
with a portion of the record from the circuit court ac-
companying the petition. The state has filed a re-
sponse. 

 This Court has considered the petition and the 
record on appeal. Pursuant to Rule 1(d) of the Re-
vised Rules of Appellate Procedure, this Court is of 
the opinion that this case is appropriate for consider-
ation under the Revised Rules. The facts and legal 
arguments are adequately presented in the petition 
and the record on appeal, and the decisional process 
would not be significantly aided by oral argument. 
Upon consideration of the standard of review and 
the record presented, the Court finds no substantial 
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question of law and no prejudicial error. For these 
reasons, a. memorandum decision is appropriate 
under Rule 21 of the Revised Rules. 

 The petitioner challenges the circuit court’s entry 
of the amended sentencing order, arguing that it 
impermissibly increased his sentence by thirty-three 
months over the prior sentencing order. According to 
the petitioner’s argument, the original sentencing 
order did not dictate that his new sentence for at-
tempted escape should run consecutive to the one to 
fifteen year sentence for burglary that he was already 
serving. Following the entry of the original sentenc-
ing order, petitioner attempted to correct what he 
thought were deficiencies in that order concerning 
credit for his time served through writs of mandamus 
and habeas corpus. However, those writs were ren-
dered moot by the circuit court’s entry of the amended 
sentencing order. Petitioner now alleges a presump-
tion of vindictiveness against him for his invocation of 
lawful remedies to correct his allegedly illegal sen-
tence, as evidenced by this supposed increase which 
he argues is a violation of his due process rights. “The 
Supreme Court of Appeals reviews sentencing orders 
. . . under a deferential abuse of discretion standard, 
unless the order violates statutory or constitutional 
commands,” Syl. Pt. 1, in part, State of West Virginia 
v. Lucas, 201 W.Va. 271, 496 S.E.2d 221 (1997). 

 It is clear from the amended sentencing order 
that some confusion arose from the language of the 
original sentencing order. In clarifying its intention, 
the circuit court stated in the amended sentencing 
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order that “[i]t was the intent of the sentencing court 
that the Sentence imposed on November 12, 2009[,] 
be served consecutively with the unrelated sentence 
that the [petitioner] was already serving on Novem-
ber 12, 2009.” The circuit court went on to add that it 
intended to give petitioner credit for the time he 
served on the attempted escape charge from his ar-
raignment to the date of sentencing, and that the 
balance would then be served consecutively to this 
other unrelated sentence. It is from the resulting 
confusion that petitioner finds the basis for his argu-
ment that his sentence was impermissibly increased 
by thirty-three months upon entry of the amended 
sentencing order. However, this Court finds no merit 
in petitioner’s argument. Had the circuit court orig-
inally intended for these two sentences to run con-
currently, it is hard to imagine how the subsequent 
sentence would have punished the petitioner or 
served to deter him from future escapes. It is clear 
from the record that the circuit court intended for the 
sentences to run consecutively, and that the sentence 
was not impermissibly increased. As such, the peti-
tioner’s due process rights were not violated by the 
entry of the amended sentencing order. 

 For the foregoing reasons, we find no error in the 
decision of the circuit court and the sentence is here-
by affirmed. 

Affirmed. 

ISSUED: October 25, 2011 
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CONCURRED IN BY: 

Chief Justice Margaret L. Workman 
Justice Robin Jean Davis 
Justice Brent D. Benjamin 
Justice Menis E. Ketchum 
Justice Thomas E. McHugh 
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STATE OF WEST VIRGINIA 

 At a Regular Term of the Supreme Court of Ap-
peals continued and held at Charleston, Kanawha 
County, on the 22nd of November, 2010, the following 
order was made and entered: 

State of West Virginia ex rel. 
Timothy Jared Austin, Petitioner 

vs.) No. 101333 

Honorable Rudolph J., Murensky II, 
Judge of the Circuit Court of 
McDowell County, Respondent 

 On a former day, to-wit, October 19, 2010, came 
the petitioner, Timothy Jared Austin, pro se, and 
presented to the Court his petition praying for a writ 
of mandamus to be directed against the respondent, 
Honorable Rudolph J. Murensky II, Judge of the 
Circuit Court of McDowell County, as therein set 
forth. 

 Upon consideration whereof, the Court is of opin-
ion that a rule should not be awarded, and the writ 
prayed for by the petitioner is hereby refused. 

A True Copy 

        Attest: /s/ Rory J. Perry N.
  Clerk, Supreme Court of Appeals
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IN THE CIRCUIT COURT OF 
McDOWELL COUNTY, WEST VIRGINIA 

 
STATE OF WEST VIRGINIA, PLAINTIFF,

V. FELONY NO: 09-F-92-M 

TIMOTHY JARED AUSTIN, DEFENDANT. 
 

AMENDED SENTENCING ORDER 

 On the 18th day of October, 2010, the under-
signed Judge received a copy of a Writ of Mandamus 
or in the alternative Original Petition for Writ of 
Habeas Corpus. The Court also received a proposed 
Amended Sentencing Order. After reviewing this mat-
ter, it is clear to this Court that an Amended Schedul-
ing Order is needed to clarify the original Sentencing 
Order entered on November 23, 2009, but not the 
submitted Sentencing Order. It was the intent of this 
sentencing court that the sentence imposed on No-
vember 12, 2009 be served consecutively with the 
unrelated sentence the defendant was already serv-
ing on November 12, 2009. It was the intent of the 
sentencing court to give the defendant credit for time 
served from his arraignment to the date of sentencing 
and that the balance of his sentence be served con-
secutively to the sentence he was already serving in 
an unrelated matter. 

 It is, therefore, ORDERED that the defendant, 
Timothy Jared Austin, be sentenced to the custody 
of the Commissioner of the West Virginia Division 
of Corrections for an indeterminate term of not less 
than one (1) nor more than three (3) years at an 
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appropriate correctional facility designated by said 
Commissioner and no fine is imposed. 

 It is further ORDERED that the defendant’s 
sentence run consecutively with the unrelated sen-
tence he was already serving on November 12, 2009, 
and that the defendant receive credit for time served 
from the date of his arraignment in this case until the 
date of his sentencing, November 12, 2009. 

 It is further ORDERED that the defendant be 
assessed the court costs and all costs involved int eh 
prosecution of this action, and the State of West 
Virginia is hereby granted a decretal judgment in the 
amount of said costs. 

 The Clerk of this Court is hereby directed to send 
attested copies of this Order to all counsel of record, 
to the defendant, to Adult Probation Officer, Huttons-
ville Correctional Center; to the Commissioner of 
the West Virginia Division of Corrections and to Rory 
Perry, Clerk of the West Virginia Supreme Court of 
Appeals. 

 ENTER this 22nd day of October, 2010. 

 /s/ Rudolph J. Murensky
  RUDOLPH J. MURENSKY, II

JUDGE 
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IN THE CIRCUIT COURT OF 
McDOWELL COUNTY, WEST VIRGINIA 

 
STATE OF WEST VIRGINIA  

v. FELONY NO: 09-F-92-M 

TIMOTHY JARED AUSTIN  
 

SENTENCING ORDER 

 On the 12th day of November, 2009 came the 
State of West Virginia by Edward J. Kornish and 
Melissa D. Davis, Assistant Prosecuting Attorneys of 
McDowell County, and the defendant, Timothy Jared 
Austin, in person and by his attorney, Floyd A. An-
derson, Public Defender of McDowell County, pursu-
ant to a sentencing hearing being scheduled in this 
matter for this day. 

 It appears to the Court that the defendant was 
convicted on the 24th day of September, 2009 of the 
felony offense of Attempted Jail or Prison Escape, 
a lesser included offense under the indictment, and 
after making application for probation and/or other 
alternative sentencing is now before the Court for 
sentencing. 

 Upon review of the pre-sentence investigation 
report prepared in this matter and giving the defen-
dant and his attorney an opportunity to review and 
comment upon the same, upon giving all parties 
an opportunity to be heard and upon due considera-
tion, the Court hereby finds that the defendant’s 
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application for probation should be denied, and it is 
so ORDERED. 

 It is, therefore, ORDERED that the defendant, 
Timothy Jared Austin, be sentenced to the custody of 
the Commissioner of the West Virginia Division of 
Corrections for an indeterminate period of not less 
than one (1) year nor more than three (3) years at an 
appropriate correctional facility designated by said 
Commissioner and no fine. It is further ORDERED 
that the defendant serve this sentence beginning March 
2010. The defendant’s credit for time served shall be 
determined by the West Virginia Division of Correc-
tions. 

 It is further ORDERED that the defendant be 
assessed the court costs and all costs involved in the 
prosecution of this action, and the State of West 
Virginia is hereby granted a decretal judgment in the 
amount of said costs. 

 Counsel for the defendant is authorized to pro-
vide a portion of the pre-sentence investigation report 
to the defendant. 

 The Court advised the defendant of his rights to 
appeal the sentencing in this matter, including the 
necessity of filing notice of intent to appeal within 30 
days of entry of this Order. 

 It is further ORDERED that the defendant be 
remanded to the Huttonsville Correctional Center 
where he is currently serving a sentence unrelated to 
this case. 
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 The Clerk of this Court is directed to forward at-
tested copies of the herein Order to counsel of record, 
McDowell County Adult Probation Office, Huttons-
ville Correctional Center and Commissioner of the 
West Virginia Division of Corrections. 

 ENTER: This 23rd day of November, 2009. 

 /s/ Rudolph J. Murensky
  RUDOLPH J. MURENSKY, II

JUDGE 
 
Presented by: 

/s/ Melissa D. Davis  
MELISSA D. DAVIS 
Assistant Prosecuting Attorney 
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IN THE CIRCUIT COURT OF 
MCDOWELL COUNTY, WEST VIRGINIA 

 
STATE OF WEST VIRGINIA, 

          PLAINTIFF, 

V. FELONY NO: 09-F-92-M 

TIMOTHY JARED AUSTIN, 

          DEFENDANT. 
 
 A transcript of proceedings had and testimony 
taken before THE HONORABLE RUDOLPH J. 
MURENSKY, II, MCDOWELL COUNTY CIRCUIT 
JUDGE, at the McDowell County Courthouse Annex, 
Circuit Court “B” in Welch, McDowell County, West 
Virginia, on this the 12th day of November, 2009 
pursuant to a sentencing hearing being scheduled 
concerning the above-styled case; said proceedings 
beginning at 11:06 a.m. 

09-F-92-M APPEARANCES 

MELISSA DAVIS, MCDOWELL COUNTY 
ASSISTANT PROSECUTING ATTORNEY 
McDowell County Courthouse Annex 
Welch, West Virginia 24801 

Counsel for the State of West Virginia 

FLOYD A. ANDERSON, MCDOWELL COUNTY 
CHIEF PUBLIC DEFENDER 
P. O. Box 1002 
Welch, West Virginia 24801 

Counsel for Defendant 
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[3] PROCEEDINGS 

 (At 11:06 a.m., proceedings began before the 
Court with all parties and counsel, as previously in-
dicated, present.) 

  THE COURT: This is State of West Virginia 
versus Timothy Austin, 09-F-92. Mr. Austin is present 
in person. He is represented by Floyd Anderson. Mr. 
Anderson is the Chief Public Defender, and the Pros-
ecuting Attorney in this case is Melissa Davis. 

 The Defendant on September the 24th, 2009 en-
tered into a plea agreement where he agreed to plead 
guilty to the felony offense of attempted jail or prison 
escape, which is a lesser included offense under the 
indictment, and sentencing was scheduled for today. 

 So, Mr. Austin? 

  THE DEFENDANT: Yes. 

  THE COURT: You know why you’re here 
today. 

  THE DEFENDANT: Yes, Sir. 

  THE COURT: And Mr. Anderson, have you 
reviewed the presentence report? 

  MR. ANDERSON: Yes, Your Honor. 

  THE COURT: Now, I noticed in the presen-
tence report that nearly all of it is a copy of the 
presentence report and orders from Wood County. 
Our part is very thin. 
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  [4] MR. ANDERSON: That’s correct, Your 
Honor. 

  THE COURT: There was no community 
sentiment because he was not from this community, 
and then there was – I believe attached to it was his 
CIB report which shouldn’t have had anything new 
on it since he was – had his probation revoked in 
Wood County because he’s been in jail ever since with 
the exception of this charge here. 

 Are there any additions, corrections or deletions? 

  MR. ANDERSON: Yeah, just a couple of 
them, Your Honor, 

  THE COURT: Okay. 

  MR. ANDERSON: There in his criminal 
history from Wood County, No. 5, there’s a battery on 
here, it’s an active warrant from a battery from ’04. 

  THE COURT: What now? 

  MR. ANDERSON: From –  

  THE COURT: Battery active warrant? 

  MR. ANDERSON: Yeah, from –  

  THE COURT: It’s, probably, no longer ac-
tive. 

  MR. ANDERSON: Yeah, but she said he 
doesn’t – Matter of fact, I think he was incarcerated 
at the time on that. 
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  THE COURT: Okay, he doesn’t remember 
that. 

  MR. ANDERSON: Yeah, that one right 
there. 

  THE COURT: I won’t consider that. 

  [5] MR. ANDERSON: Also, Your Honor, we 
have an objection to, also, because I think some of his 
juvenile records were included in this, Your Honor, 
We thought those should have been sealed and 
shouldn’t have even been a part of this. 

  THE COURT: Well, I will take out if there’s 
any juvenile records in here, and those will not be 
considered. 

  MR. ANDERSON: Yeah, because those are 
supposed to be sealed, Your Honor and he didn’t – 
There are some things in here –  

  THE COURT: (Interposing) I won’t consider 
those. In fact, to be honest with you, I didn’t – I was 
more concerned with the current information and just 
glanced over the Wood County highlights. 

  MR. ANDERSON: Okay. Okay, Your Honor. 

  THE COURT: In fact, I was more concerned 
as to – about his probation revocation than I was 
anything else. 

  MR. ANDERSON: Yes, Your Honor. 
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  THE COURT: I mean, so, I didn’t go into 
any before that. So, that’s your –  

  MR. ANDERSON: (Interposing) Yes, Sir. 

  THE COURT: I will not consider that part. 

  MR. ANDERSON: That’s it, Your Honor. 

  THE COURT: Okay. Is there anything 
you’d like to say? 

  [6] MR. ANDERSON: Yes, Your Honor. Like 
I said, the Defendant’s presently serving time now for 
the charges, and I think he has about, maybe, I think 
3 or 4 more years left on these charges. We would just 
add that he be given credit for time served, and if 
you’re going to sentence him to additional jail time, 
we ask that it be run concurrent with what he’s 
doing, Your Honor. 

  THE COURT: Mr. Austin, have you gone 
over the report? 

  THE DEFENDANT: Yes, Sir. 

  THE COURT: Other than what your lawyer 
objected to, are there any other objections? 

  THE DEFENDANT: No, Sir. 

  THE COURT: Anything you’d like to say? 

  THE DEFENDANT: No, Sir. 
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  MR. ANDERSON: Oh, Your Honor, I’m sor-
ry, there was one other thing. The Defendant is 
actually 23, not 25. 

  THE COURT: Okay. Actually, he’ll be 24 
next month. 

  MR. ANDERSON: That’s correct, Your 
Honor. 

  THE COURT: Okay, I’ll change his age. 

 Mr. Bell? Oh, this is Ms. Davis. Ms. Davis? 

  MR. BELL: Ms. Davis. 

  MS. DAVIS: Your Honor, I have received 
and reviewed the presentence investigation report. I 
know of no corrections, [7] additions or deletions. 
Nothing to say as to sentencing, remaining silent, 
and I’m ready to proceed. 

  THE COURT: Mr. Anderson, when is your 
client’s discharge date? 

  MR. ANDERSON: December, 2014, he be-
lieves, Your Honor. 

  THE COURT: Well, when is he eligible for 
parole again? 

  MR. ANDERSON: This March. 

  THE COURT: You know, if I remember cor-
rectly, you were out on a work crew. 

  THE DEFENDANT: Yes, Sir. 
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  THE COURT: And you just walked off. 
That’s not good. It’s not the type of jail escape that we 
see in the movies where there’s guns blazing and 
everything of that nature, and it’s not a jail escape 
where somebody has tunneled under to get out, but 
this is still bad because you have breached the trust, 
and when you breach a trust, it makes it harder on 
your fellow inmates because the correctional facility 
may take the position that, we’re just not going to do 
this any more, and that’s not good. That’s not good. 

 Now, the part of the presentence – or the infor-
mation I looked at at Wood County as I was trying to 
figure out, and you correct me if I’m wrong, I didn’t 
even look at his juvenile stuff; [8] so, I couldn’t tell 
you if it was in there or not, but you wee, initially, 
sent to the Anthony Center. Is that correct? 

  THE DEFENDANT: Yes, Sir. 

  THE COURT: And then you successfully 
completed the Anthony Center, and you were brought 
back to Judge Reed’s court, and then you wee placed 
on probation for a period of two years. Is that correct? 

  THE DEFENDANT: Yes, Sir. 

  THE COURT: And then shortly after you 
were placed on probation, like, within a month, you 
got in a lot of trouble, didn’t you? 

  THE DEFENDANT: Yes, Sir. 

  THE COURT: I mean, if I read this cor-
rectly, on June the 8th, 2006, your sentence was 
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suspended, and you were placed on probation for a 
period of 2 years, and then on June 20th, 12 days 
later, they said you committed a grand larceny and 
an obstructing an officer and that you failed to report 
to your probation officer on that date; so, that’s when 
you got sent to do the one to fifteen. Is that correct? 

  THE DEFENDANT: Yes, Sir. 

  THE COURT: And then in November of  ’07, 
I guess you wouldn’t have been there but more than – 
not even a year and a half, you decided to walk off. 
So, you’ve been given some chances. Is that correct? 

  [9] THE DEFENDANT: Yes, Sir. 

  THE COURT: And you didn’t take ad-
vantage of those chances, in fact, you went the wrong 
direction. Now, I’ve got several ways that I can sen-
tence you. I can sentence you to a one to three, start-
ing today, or I can sentence you to a one to three 
starting when you’re discharged, but I’m going to 
split the baby in half. I’m going to sentence you to a 
one to three, and your one to three is going to begin in 
March of 2010, which means you’re not going to get 
out on parole in March, but you will start your one 
year then. 

 Now, why am I doing it that way? Well, I’m sure 
you’ve suffered some punishment by losing good time 
and stuff because of this but because that’s not a good 
thing to do, to walk off. Now, had you done those 
other ways and there had been a violent type jail 
escape or whatever, I would have put that at the end 
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of your sentence, but it wasn’t. If I remember, you 
just walked off in the Berwind area and spent two or 
three days out in the woods, and they got you in the 
Town of War, and for that, you’ve already received 
some punishment because of your loss of good time 
and probably, loss of the possibility of being paroled, 
but I do think you should serve some time for it; so, 
by making it beginning in March of 2010, which is 
about 4 or 5 months from now and not giving you any 
back credit, that’s probably going to cost you – well, it 
will cost [10] you your opportunity for parole because 
you won’t be eligible then until March of 2011, and if 
the parole board wants to parole you on both of those, 
that’s fine, and if not, well, you’ll remember that the 
next time you go for a little stroll. Okay? 

 Now, you’ll be given credit for time served, al-
though there is no credit for time served unless it 
would possibly be from the date of the indictment. He 
probably does get credit for time served from the date 
of the indictment and the date of the indictment was 
June of 2009; so, you do get that much credit. 

  MR. ANDERSON: And Your Honor, after I 
think, charges was filed back in November of  ’07. 

  THE COURT: But they were dismissed. 
They were dismissed, Mr. Anderson; so –  

  MR. ANDERSON: (Interposing) Okay. 

  THE COURT: – he didn’t get credit for 
2007 up. 

  MR. ANDERSON: Okay. 
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  THE COURT: So, he’ll get credit from 
the time of the indictment or if the Department of 
Corrections decides that he gets it from before then, 
that’s up to them. 

  MR. ANDERSON: Okay, Your Honor. 

  THE COURT: So, you know, it’s up to the 
DOC. 

  MR. ANDERSON: Okay. 

  THE COURT: But you’ll be assessed the 
cost of this action. You’ll be given credit for time 
served, That portion of [11] the probation report, not 
counting any recommendation, Mr. Anderson, you can 
make – just go ahead and make a copy of that, and he 
can take it with him. 

  MR. ANDERSON: Okay. 

  THE COURT: Ms. Gravely, you’re here. You 
know what part I’m talking about. The other part 
he’ll have to get from Wood County or he may already 
have that. Okay. 

  MR. ANDERSON: Thank you, Your Honor. 

  THE COURT: If you wish to appeal, I 
would appoint Mr. Anderson as your attorney. You 
will be entitled to a copy of the transcript if you wish 
to appeal. You have to file your notice of intent to 
appeal within 30 days, and your petition would have 
to be filed within 4 months of the entry of the judg-
ment order. Anything else? 
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  MR. ANDERSON: Nothing further, Your 
Honor. 

  THE COURT: There will be no fine. Do you 
understand what I’m saying? 

  THE DEFENDANT: Yes, Sir. 

  THE COURT: You’ll start your sentence 
in March of 2010. Of course, you’ve already got 5 
months into it; so, there you are. 

  MR. ANDERSON: Thank you, Your Honor. 

  THE COURT: Thank you. You may now go. 

 (At 11:21 a.m., this proceeding was adjourned.) 
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IN THE SUPREME COURT OF APPEALS 
OF WEST VIRGINIA 

No. ____________ 
 

TIMOTHY JARED AUSTIN, 

 Petitioner, 

v. 

RUDOLPH J. MURENSKY, II, 
JUDGE, McDOWELL COUNTY CIRCUIT COURT, 

 Respondent in mandamus, 

ADRIAN F. HOKE, 
WARDEN, HUTTONSVILLE 
CORRECTIONAL CENTER, 

 Respondent in habeas corpus. 

  

PETITION FOR WRIT OF MANDAMUS 
or in the alternative 

ORIGINAL PETITION FOR 
WRIT OF HABEAS CORPUS 

  

(Filed Oct. 19, 2010) 

Timothy Jared Austin, DOC No. 41577 
 pro se 
Huttonsville Correctional Center 
Huttonsville, WV 26273 
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[1] PETITION FOR WRIT OF MANDAMUS 
or in the alternative 

ORIGINAL PETITION FOR 
WRIT OF HABEAS CORPUS 

  

I. JURISDICTION 

 This Court has original jurisdiction in both 
mandamus and habeas corpus. W.Va. Const. art. VIII, 
§ 3; W.Va. Code § 51-1-3; W.Va.R.A.P., Rule 14(a). 

 
II. HISTORY 

 In November 2007, Petitioner walked away from 
a prison road crew.1 (Exhibit 1 (Def ’s. Mot. for Expe-
dited Correction of Illegal Sent.), Appx. 7a:9-12; 
8a:21-23 (Sent. Hr’g).) In June 2009, he was indicted 
for escape. (Id. 10a:8-9.) 

 On September 25, 2009, Petitioner “plead[ed] 
guilty to the felony offense of attempted jail or prison 
escape, which is a lesser included offense under the 
indictment,” (id. 3a:11-13; 13a (Sent. Order)). On 
November 12, 2009, he was sentenced to “an inde-
terminate period of not less than one (1) year nor 

 
 1 Petitioner is also serving a one-to-fifteen (1-15) year 
sentence, with an effective sentence date of December 29, 2004. 
(Exhibit 1, Appx. 17a (WV DOC Inmate Time Sheet).) Absent 
the instant sentence, he would have been eligible again for 
parole in March 2010. (Id. 7a:7-8 (Sent. Hr’g).) 
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more than three (3) years,” (id. 14a; 9a:5-6 (Sent. 
Hr’g); 16a (Commitment)).2 

 Although the Sentencing Hearing was on No-
vember 12, 2009, the Respondent-in-mandamus 
Sentencing Judge ordered the instant sentence to 
begin at a future time: March 2010, (id. 9a:7-8 (Sent. 
Hr’g); 14a (Sent. Order); 16a (Commitment),3 for the 
purpose of delaying Petitioner’s eligibility for parole 
by three and a half (3 1/2) months past the statutory 
minimum of one (1) year, see infra n. 2, (id. 9a:9-10 
(Sent. Hr’g) (“you’re not going to get out on parole in 
March [2010], but you will start your one year then”) 
(emphasis added). 

 [2] On August 31, 2010, Petitioner filed the 
“Defendant’s Rule 35(a) Motion for Expedited Correc-
tion of Illegal Sentence,” (Exhibit 1). (Id., Appx. 
unnumbered 18a (Certif. of Serv.).) In the Motion he 
argued that by extending the effective sentence date 
for the instant sentence from November 12, 2009 (i.e., 
the sentencing date) to March 2010, the Respondent-
in-mandamus Sentencing Judge unlawfully increased 
the minimum sentence to fifteen and a half (151/2) 
months from the statutory minimum of one (1) year. 
(Id. at 1-2 & n. 2, ¶¶ 3-7 (Mot. Corr. Sent.).) 

 
 2 Neither the Sentencing Order nor the Commitment state 
the statute authorizing Petitioner’s sentence. The authorizing 
statute is W.Va.Code § 61-11-8(2) (penalty for attempt to commit 
a felony, where the attempted felony is punishable by less than 
life) (“not less than one year nor more than three years . . . ”). 
 3 No date in March 2010 was specified. 
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 Petitioner further argued that the Motion should 
be expedited because he should lawfully be eligible 
for parole on the instant one-to-three (1-3) year 
sentence4 in November 2010, (id. at 4, ¶ 13), i.e., one 
year after he was sentenced, (id. at 2, ¶ 7). The Prose-
cutor did not file a response. 

 As the Respondent-in-mandamus Sentencing 
Judge has not ruled on the Motion, Petitioner files 
the instant Petitions. 

 
III. PETITION FOR WRIT OF MANDAMUS 

A. Standard for the Issuance of a Writ of 
Mandamus 

 “ ‘A writ of mandamus will not issue unless three 
elements coexist – (1) a clear right in the petitioner to 
the relief sought; (2) a legal duty on the part of re-
spondent to do the thing which the petitioner seeks to 
compel; and (3) the absence of another adequate 
remedy.’ ” Syl. pt. 1, State ex rel. Rahman v. Canady, 
516 S.E.2d 488 (W.Va. 1999) (citation omitted). 

 “ ‘Mandamus will not lie to direct the manner 
in which a trial court should exercise its discretion 
with regard to an act either judicial or quasi-judicial, 
but a trial court, or other inferior tribunal, may be 

 
 4 Petitioner has been eligible for parole on his previous 
one-to-fifteen (1-15) year sentence for some time. (Id. 17a (WV 
DOC Inmate Time Sheet) (“ESD [Effective Sentence Date] 
12/29/2004”).) 
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compelled to act in a case if it unreasonably neglects 
or refuses to do so.’ ” Syl. pt. 2, id. (citation omitted).5 

 
[3] B. The Writ of Mandamus Should Be 

Granted. 

1. The three elements necessary for 
issuance of a writ of mandamus 
coexist. 

 Obviously, Petitioner has a clear legal right to a 
ruling on his Motion for Correction of Sentence, 
(Exhibit 1), and the Respondent-in-mandamus Sen-
tencing Judge has a legal duty to rule on the Motion, 
Syl. Pt. 1, in part, In re Somerville, 364 S.E.2d 20 
(W.Va.1987) (“[J]udges have an affirmative duty to 
render timely decisions on matters properly submit-
ted within a reasonable time following their submis-
sion.”). 

 Furthermore, “no other remedy is equally benefi-
cial, convenient and effective,” Syl. Pt. 4, in part, 
Halstead v. Dials, 391 S.E.2d 385 (W.Va. 1990), 
because the Petitioner should lawfully be eligible for 
parole on his one-to-three (1-3) year sentence in 
November 2010 – one year after he was sentenced, 
(Exhibit 1, Appx. 16a (“SENTENCE DATE: November 

 
 5 In Part IV, infra (Original Petition for Writ of Habeas 
Corpus), Petitioner argues that this court should direct the 
Respondent-in-mandamus Sentencing Judge to correct the 
sentence because the Judge had no discretion to increase the 
statutorily prescribed minimum sentence, infra at 5-6. 
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12, 2009”).6 Given the lapse of time necessary to 
pursue other remedies “the petitioner[’]s right [to a 
parole hearing] will be nugatory,” Halstead, supra, at 
389.7 

 
2. The Respondent-in-mandamus Sen-

tencing Judge has unreasonably 
neglected to rule on the Motion for 
Correction of Sentence. 

 Whether a judicial decision is “timely,” Somer-
ville, supra, depends on the effect of the decision: 
if the decision comes too late to effectuate the as-
serted right, it will be untimely. Because the Parole 
Board will see eligible inmates at Huttonsville 
Correctional Center, where Petitioner is incarcer-
ated, during the week of November 15, 2010, the 
Respondent-in-mandamus Sentencing Judge’s delay 
will render his decision untimely and, therefore, 
unreasonably delayed. [4] Without a timely ruling, 
Petitioner will be denied justice. See Syl. Pt. 1, 
in part, Somerville, supra, (“[A]rticle III, § 17 of the 
West Virginia Constitution . . . provides that ‘justice 

 
 6 Petitioner has been eligible for parole on his previous 
one-to-fifteen (1-15) year sentence since December 2005. See 
supra n. 1. 
 7 In his “Motion for Expedited Correction of Illegal Sen-
tence,” (Exhibit 1) (emphasis added), Petitioner asked for an 
expedited ruling, (id. at 4, ¶ 13). 
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shall be administered without sale, denial or de-
lay. . . .’ ”).8 

 Moreover, the issue is not complex. See Syl. Pt. 2, 
(“complexity of the case” is a factor in determining 
undue delay). Petitioner was ostensibly sentenced to 
a one-to-three (1-3) year indeterminate sentence, as 
prescribed by W.Va. Code § 61-11-8(2), see supra n. 2. 
Therefore, Petitioner must be eligible for parole one 
year after he was sentenced. W.Va. Code § 62-12-13a 
(“When the prisoner has received an indeterminate 
sentence, the minimum sentence shall be considered 
as the eligibility date for parole. . . .”) (emphasis 
added); Syl. Pt. 9, State ex rel. Goff v. Merifield, 446 
S.E.2d 695 (W.Va. 1994) (“shall” is generally afforded 
a mandatory connotation). The statute prescribing 
Petitioner’s punishment is clear: the defendant “shall 
. . . be imprisoned in the penitentiary[9] for not less 
than one year nor more than three years[.]” W.Va. 
Code § 61-11-8(2) (emphasis added). 

 
 8 Petitioner filed the Motion for Correction of Sentence, 
(Exhibit 1), as soon as he was able. He has only an eighth-grade 
education, (Exhibit 2 (Plea Hr’g) 10:4-5), and he could not find 
an inmate willing to help him prepare it until July 2010, who 
advised getting Petitioner’s Time Sheet, (Exhibit 1, Appx. 17a 
(WVDOC Inmate Time Sheet) (“Current Date: 7/13/2010”)), to 
see how the W.Va. Division of Corrections interpreted his 
sentence. The Time Sheet confirmed that Petitioner has a 
cognizable injury from the illegal sentence. 
 9 The statute also gives the court discretion to sentence the 
defendant to a term in jail. 
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 Nonetheless, the Respondent-in-mandamus Sen-
tencing Judge pronounced a minimum sentence of 
fifteen and a half (15 1/2) months. (Exhibit 1, Appx. 
9a:22-10a:3 (Nov. 12, 2009, Sent. Hr’g) (“[B]y making 
it [i.e., the sentence] beginning in March of 2010, 
which is 4 or 5 months from now and not giving you 
any back credit, that’s probably going to cost you – 
well, it will cost you your opportunity for parole 
because you won’t be eligible then until March of 
2011.”)) (emphasis added). (See id. at 2, ¶¶ 6-7 (pre-
senting same argument).) 

 The petition for writ of mandamus should be 
granted. 

 
[5] IV. ORIGINAL PETITION FOR WRIT OF 

HABEAS CORPUS 

A. Standard for the Issuance of an Origi-
nal Writ of Habeas Corpus. 

 West Virginia Code § 53-4A-1(a) explains to 
whom a post-conviction writ of habeas corpus is 
available: 

  Any person convicted of a crime and in-
carcerated under sentence of imprisonment 
therefor who contends that there was such a 
denial or infringement of his rights as to 
render the conviction or sentence void under 
the Constitution of the United States or the 
constitution of this State, or both, . . . may, 
without paying a filing fee, file a petition for 
writ of habeas corpus ad subjiciendum, and 
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prosecute the same, seeking . . . correction of 
the sentence . . . or other relief. . . .  

W.Va. Code § 53-4A-1(a) (emphasis added). 

 Furthermore, “[w]hen considering whether such 
a petition requesting post-conviction habeas corpus 
relief has stated grounds warranting the issuance of 
the writ, courts typically are afforded broad discre-
tion.” State ex rel. Valentine v. Watkins, 537 S.E.2d 
647, 652 (W.Va. 2000) (granting original jurisdiction 
writ of habeas corpus); ibid. (“ ‘The case is before us 
on an original petition for writ of habeas corpus, and 
under W.Va. Code § 53-4A-7(c) of the Post-Conviction 
Habeas Corpus statute, we are afforded broad powers 
in fashioning the form of relief accorded in a habeas 
corpus proceeding.’ ”) (citations omitted). 

 
B. Petitioner’s Minimum Sentence as 

Pronounced by the Respondent-in-
mandamus Sentencing Judge Is Great-
er Than the Statutorily Prescribed 
Minimum Sentence in Violation of the 
Due Process Clause of the United States 
Constitution and the West Virginia 
Constitution. 

1. Facts in support of the claim. 

 a. Petitioner has been eligible for parole on a 
previous one-to-fifteen (1-15) year sentence since 
December 2005. (Exhibit 1, Appx. 17a (WV DOC 
Inmate Time Sheet) (left column) (“ESD [Effective 
Sentence Date]: 12/12/2004”).) 
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 [6] b. Absent the instant sentence, Petitioner 
would have been eligible for parole in March 2010. 
(Id. 7a:7-8 (Sent. Hr’g).) 

 c. Petitioner agreed to plead guilty to the felony 
offense of attempt to commit a felony, (Exhibit 2 (Plea 
Hr’g) 6:12-17), which has a minimum term of one (1) 
year, (id. 6:21-22; 8:2-3); W.Va. Code § 61-11-8(2). 

 d. Petitioner was sentenced on November 12, 
2009. (Exhibit 1, Appx. 14a (Sent. Order).) 

 e. However, the Respondent-in-mandamus 
Sentencing Judge pronounced the effective sentence 
date as “March of 2010.” (Id. 9a:7-8, 22-23 (Sent. 
Hr’g), 14a (Sent. Order).) 

 f. Accordingly, Petitioner will spend fifteen and 
a half (15 1/2) months on the instant sentence before 
becoming eligible for parole. (Petitioner was already 
eligible for parole on his previous sentence. IV.B.1. 
¶¶ a & b, supra.) 

 g. The fifteen and a half (15 1/2) months Peti-
tioner will spend in prison awaiting parole is greater 
than the statutorily prescribed minimum of one (1) 
year, see W.Va. Code § 61-11-8(2). 

 h. Extending Petitioner’s minimum parole 
eligibility date past the statutorily prescribed mini-
mum violates the Due Process Clause of the United 
States Constitution and of the West Virginia Consti-
tution. 
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2. A criminal sentence must conform 
strictly to the statue prescribing 
the punishment. 

 “Legislatures, not courts, prescribe the scope of 
punishments.” Missouri v. Hunter, 459 U.S. 359, 368 
(1983). Accord Syl. Pt. 3, State v. Sears, 468 S.E.2d 
324 (W.Va. 1996). See also W.Va. Const. art. V, § 1 
(“The legislative, executive and judicial departments 
shall be separate and distinct, so that neither shall 
exercise the powers properly belonging to either of 
the others[.]”). Although this constitutional principle 
is usually addressed in the double jeopardy [7] con-
text, e.g., Hunter, supra; Sears, supra, it applies in all 
cases: 

  “ ‘The general rule supported by the 
weight of authority is that a judgment ren-
dered by a court in a criminal case must con-
form strictly to the statute which prescribes 
the punishment to be imposed and any vari-
ation from its provisions, either in the char-
acter or the extent of the punishment 
inflicted, renders the judgment absolutely 
void.’ ” 

Syl. Pt. 4, State v. Cottrill, 511 S.E.2d 488 (W.Va. 
1998) (quoting Syl. Pt. 3, State ex rel. Nicholson v. 
Boles, 134 S.E.2d 576 (W.Va. 1964)) (other citation 
omitted).10 

 
 10 The language of this long-standing principle is a near 
verbatim quote of the opening sentence in the opinion in Gra-
ham v. Weeks, 138 U.S. 461 (1891). See Nicholson, at 579 

(Continued on following page) 
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 Petitioner’s sentence, as pronounced by the 
Respondent-in-mandamus Sentencing judge, does not 
conform strictly to the statute prescribing his pun-
ishment and, therefore, is void.11 

 
C. The Court Should Grant the Original 

Petition for Writ of Habeas Corpus In 
Order to Settle the Law on Effective 
Sentence Dates. 

 The issue in this case – whether a sentencing 
judge can advance the effective sentence date of a 
subsequent sentence past the actual sentence date of 
the subsequent sentence when a defendant-inmate is 
already eligible for parole on a previous sentence – 
was presented to this Court in State ex rel. McCabe v. 
Seifert, 640 S.E.2d 142 (W.Va. 2006). However, the 
issue was deemed moot because McCabe was granted 
parole before the Court heard oral argument. Id. at 
144-45. 

 McCabe had a previous aggregate sentence of two 
to fifteen (2-15) years (hereinafter “the 1996 sentenc-
es”). He was granted parole on the 1996 sentences, 
but it was revoked in 1998 and he was re-
incarcerated. Id. at 143-44. 

 
(quoting State ex rel. Chafin v. Bailey, 144 S.E. 574, 575 (W.Va. 
1928) (quoting in turn Graham, at 462)). 
 11 A court may, at any time, set aside a void sentence and 
impose a valid sentence. Syl. Pt. 5, Cottrill, supra. 
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 [8] In October 2000, McCabe agreed to plead 
guilty to charges from a January 2000 indictment. 
The circuit court accepted the binding plea agreement 
and sentenced him to five (5) concurrent sentences of 
one to ten (1-10) years each (hereinafter “the 2000 
sentences”), to be served consecutive to the 1996 
sentences. However, the sentencing order directed the 
2000 sentences to begin when McCabe was paroled on 
the 1996 sentences. Id. at 144. 

 McCabe eventually filed a petition for writ of 
habeas corpus in the circuit court which primarily 
focused upon the discrepancy between the binding 
plea agreement and the sentencing order, i.e., that 
the 2000 sentences would be consecutive to the 1996 
sentences. The circuit court denied the writ. Ibid. 

 Importantly, for purposes of the instant Petition, 
“the Circuit Court [in denying the writ] indicated that 
the purported discrepancy did not affect the com-
mencement of [the 2000 sentences] as contemplated 
under the plea agreement.” Ibid. That is, the circuit 
court assumed that the effective sentence date of the 
2000 sentences could lawfully be past the actual 
sentence date. (McCabe was already eligible for 
parole on the 1996 sentences when the 2000 sen-
tences were pronounced. Id. at 143-44.) 

 McCabe appealed the denial of the writ, but was 
paroled before oral argument. Id. at 144-45. Although 
this Court deemed the appeal moot, it did grant 
“McCabe leave to file a motion in the Circuit Court 
for a correction of the sentencing order to eliminate 
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the condition that [the 2000 sentences] would not 
begin to run until his parole upon the [1996 sen-
tences].” Id. at 149. 

 The question begged by McCabe is: When did 
McCabe’s 2000 sentences begin to run? Petitioner 
asserts that the law is that McCabe’s effective sen-
tence date for the 2000 sentences could not be past 
the actual sentence date.12 

 [9] Just as the circuit court in McCabe assumed 
that an effective sentence date for a consecutive 
sentence could lawfully be the future parole date of 
the previous sentence, id. at 144 (“the Circuit Court 
indicated that the purported discrepancy did not 
affect the commencement of [the 2000 sentences] as 
contemplated in the plea agreement”), the Respondent- 
in-mandamus Sentencing Judge assumes that he 
“can sentence [Petitioner] to a one to three starting 
today, or I can sentence [Petitioner] to a one to three 
starting when [he] discharge[s].”13 (Exhibit 1, Appx. 
9a:4-6 (Sent. Hr’g)) (emphasis added). 

 
 12 If the circuit court granted any pre-sentence jail credit on 
the 2000 sentences, than the effective sentence date would be 
before the actual sentence date. 
 13 The Respondent-in-mandamus Sentencing Judge contin-
ued, declaring: “but I’m going to split the baby in half,” before 
pronouncing the March 2010 effective sentence date. (Exhibit 1, 
Appx. 9a:6-8.) It is unclear whether the Respondent-in-
mandamus Sentencing Judge was using hip vernacular or 
referring to his Solomonic wisdom. 
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 Following the reasoning of the McCabe Court, the 
instant sentence as pronounced by the Respondent-
in-mandamus Sentencing Judge requires Petitioner 
to wait an extra three and a half (3 1/2) months for 
parole eligibility past the statutorily prescribed 
minimum of one year. See id. at 147 (“McCabe was 
required to serve the minimum term on [the 2000 
sentences] twice before becoming eligible upon the 
current convictions [i.e., the 2000 sentences].”). 
The unstated import of the McCabe opinion is that 
McCabe’s lawful effective sentence date was his 
actual sentence date. Accordingly, Petitioner’s effec-
tive sentence date on the instant one-to-three (1-3) 
year sentence is his actual sentence date, and he is 
lawfully eligible for parole in November 2010 – one 
year after he was sentenced on November 12, 2009, 
(Exhibit 1, Appx. 13a (Sent. Order)). 

 The Court should grant the Original Petition for 
Writ of Habeas Corpus in order to settle the law on 
effective sentence dates.14 

   

 
 14 Even if the case becomes moot, the Court should apply 
the mootness doctrine to settle the law. Syl. Pt. 1, Israel by 
Israel v. W.Va. Secondary Schs. Activities Comm’n, 388 S.E.2d 
480 (W.Va. 1980); e.g., Shifflet v. Rudolph, 582 S.E.2d 851 
(W.Va. 2003) (applying the mootness doctrine where a defendant 
had been incarcerated for over a year without being indicted, but 
was indicted before this Court heard oral argument). 
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[10] V. CONCLUSION 

 WHEREFORE, Petitioner prays this Honorable 
Court will grant the Petition for Writ of Mandamus 
or, in the alternative, will grant the Original Petition 
for Writ of Habeas Corpus, and will grant such other 
relief as justice requires. 

 Respectfully submitted, 

/s/ Timothy Jared Austin                              
  Timothy Jared Austin, DOC No. 41577 
  Huttonsville Correctional Center 
  Huttonsville, WV 26273 

 
VI. VERIFICATION 

STATE OF WEST VIRGINIA, RANDOLF COUNTY, 
to wit: 

 Timothy Jared Austin, the Petitioner named in 
the foregoing Petition, being duly sworn, says that 
the facts contained therein are true and correct and 
that the documents attached thereto are true and 
correct copies. 

/s/ Timothy Jared Austin          
  Timothy Jared Austin 

Taken, sworn to, and subscribed before me this 12th 
day of October 2010. 

/s/ Michael W. Jackson            [Notary Stamp] 
  NOTARY 
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IN THE CIRCUIT COURT OF 
McDOWELL COUNTY, WEST VIRGINIA 

 
STATE OF WEST VIRGINIA, 

  PLAINTIFF, 

V. 

TIMOTHY JARED AUSTIN, 

  DEFENDANT. 

FELONY NO.: 
09-F-92-M 

 
DEFENDANT’S RULE 35(a) MOTION FOR 

EXPEDITED CORRECTION OF ILLEGAL SENTENCE 

 Now comes Defendant Timothy Jared Austin, 
pro se, pursuant to W.Va. R. Crim. P., Rule 35(a), to 
move this Honorable Court for an expeditious cor-
rection of his illegal sentence.1 In support thereof; 
Defendant says the following. 

 
• Sentence Imposed 

 1. On November 12, 2009, the Court ostensibly 
sentenced Defendant to an indeterminate term of not 
less than one (1) year nor more than three (3) years 
for the offense of Attempted Jail or Prison Escape. 
(See hereto attached Appendix: Sent. Order 13a-14a; 
Commitment 16a.)2 

 
 1 “The court may correct an illegal sentence at any 
time. . . .” W. Va. R. Crim. P., Rule 35(a). 
 2 Neither the Sentencing Order nor the Commitment state 
the statute authorizing Defendant’s sentence. The authorizing 

(Continued on following page) 



App. 95 

 2. However, the Court deferred the start of that 
sentence until March 2010 for the explicit reason of 
delaying Defendant’s parole eligibility. (Sent. Hr’g 
9a:7-10a:3. See also Sent. Order 14a; WV DOC 
Inmate Time Sheet 17a (“Sentence B 1-3 yrs (ESD: 
3-1-10 . . . )”.) 

 
• The Minimum Term Imposed Exceeded the 

Statutory Minimum Term 

 3. At the Sentencing Hearing, the Court was 
under the misapprehension that it could defer the 
start of the instant sentence until Defendant dis-
charged his previous sentence.3 (Sent. Hr’g 9a:3-7.) 

 4. However, the Court’s sentencing discretion 
was limited to two aspects: (1) whether Defendant’s 
instant one-to-three (1-3) year sentence would run 
concurrent with or consecutive to his previous one-to-
fifteen (1-15) year sentence, W. Va. Code § 61-11-12 
(Cumulative sentences.), and (2) whether to grant 
credit for time served, W. Va. Code § 61-11-24 

 
statute is W. Va. Code § 61-11-8(2) (penalty for attempt to 
commit a felony, where the attempted felony is punishable by 
less than life). 
 3 Defendant is also serving a one-to-fifteen (1-15) year 
sentence, (WV DOC Inmate Time Sheet 17a (“Sentence A 1-15 
yrs”)), which has an effective sentence date of December 29, 
2004, (id., left column (“ESD 12/29/2004”)). 
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(Offender may have credit for the term of confine-
ment before conviction.).4 

 5. Importantly, at the November 12, 2009, 
Sentencing Hearing Defendant was already eligible 
for parole consideration on the previous one-to-fifteen 
(1-15) year sentence, having “served the minimum 
term of his . . . indeterminate sentence,” W. Va. Code 
§ 62-12-13(b)(1)(A), of one year. See supra n. 3 (effec-
tive sentence date of December 29, 2004).5 

 6. Therefore, by delaying Defendant’s effective 
sentence date for the instant sentence to March 1, 
2010, three and a half (3 1/2) months past his actual 
sentence date of November 12, 2009, the Court in-
creased Defendant’s minimum term on the instant 
offense to fifteen and a half (15 1/2) months. 

 7. Because the statutorily authorized minimum 
term for the instant offense is one year, see supra n. 2 
(citing W. Va. Code § 61-11-8(2)), Defendant’s lawful 
parole eligibility date must be in November 2010, 
one year after he was sentenced. See W. Va. Code 
§ 62-12-13a (“When the prisoner has received an 
indeterminate sentence, the minimum sentence shall 

 
 4 Defendant was arrested on November 10, 2007, but the 
warrant was dismissed five days later; he was eventually 
arraigned on an indictment on June 10, 2009. (Commitment 
16a, EFFECTIVE SENTENCE DATE.) 
 5 The Defendant has seen the Parole Board several times on 
the previous one-to-fifteen (1-15) year sentence but was denied 
parole, most recently in March 2009. 
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be considered as an eligibility date for parole consid-
eration but does not confer the prisoner the right to 
be released as of that date.”) (emphasis added). 

 
• Comment on Concurrent or Consecutive 

Sentences 

 8. As stated, the Court has discretion only as to 
whether Defendant’s instant sentence is concurrent 
with or consecutive to his previous sentence and 
whether he receives presentence credit. See supra ¶ 4 
(citing statutes). 

 9. Although not explicit, the Court appears to 
have intended the instant sentence to be concurrent 
with the previous sentence: “Now, if you had done 
those other ways and there had been a violent type 
jail escape or whatever, I would have put that [in-
stant sentence] at the end of your [previous] sentence, 
but it wasn’t.” (Sent. Hr’g 9a:14-16.)6 

 10. In either case, concurrent or consecutive, 
Defendant must be eligible for parole on the instant 
sentence one year (the statutory minimum) after 
being sentenced because he was already eligible for 
parole on the previous one-to-fifteen (1-15) year 
sentence. 

 11. In the instant case, the difference between 
concurrent sentences and consecutive sentences 

 
 6 The State had “nothing to say as to sentencing, remaining 
silent.” (Sent. Hr’g 7a:1-2.) 
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would be that a consecutive sentence would increase 
only Defendant’s maximum term to eighteen (18) 
years, i.e., the sum of the two maximum terms: three 
(3) years plus fifteen (15) years. His minimum would 
be one year because he is already eligible for parole 
on the one-to-fifteen (1-15) year sentence. For concur-
rent sentences, the three (3) year maximum of the 
instant sentence would be subsumed by the fifteen 
(15) year maximum of the previous sentence. 

 12. The November 2010 parole eligibility date 
does delay (lawfully) Defendant’s eligibility by eight 
(8) months from his March 2010 eligibility on his 
previous sentence,7 (Sent. Hr’g 7a:7-8), and such 
delay (albeit twelve (12) months) is what the court 
intended, (id. 9a:8-10). 

 
• The Motion Should Be Expedited 

 13. Because Defendant should see the Parole 
Board in November 2010, this Motion should be 
expedited. 

 14. Therefore, Defendant has herewith submit-
ted drafts of a proposed Amended Sentencing Order8 

 
 7 Defendant was denied parole in March 2009. See W. Va. 
Code § 62-12-13(e), in part (“The board shall at least once a year 
reconsider and review the case of every inmate who was denied 
parole and is still eligible.”) (emphasis added). 
 8 See July 13, 2010, WV DOC Inmate Time Sheet 17a, top of 
page, boxed text, in part (“THE DIVISION OF CORRECTIONS 
RECORDS CANNOT BE CHANGED UNTIL THE CERTIFIED 
AMENDED ORDER IS RECEIEVED.”) 
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and a proposed Amended Commitment, which are 
identical in all pertinent aspects to the official drafts 
submitted by Assistant Prosecuting Attorney Melissa 
D. Davis, (see Sent. Order 15a), except for an effective 
sentence date of November 12, 2009. 

 WHEREFORE, Defendant prays this Honorable 
Court will grant this Motion and will grant such 
other relief as justice requires. 

 Respectfully submitted, 

/s/ Timothy J. Austin                                
  Timothy J. Austin, DOC No. 41577 
  Huttonsville Correctional Center 
  Huttonsville, WV 26273 
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