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ARGUMENT 

I. THIS COURT SHOULD GRANT REVIEW TO 
RESOLVE CIRCUIT SPLITS INVOLVING 
QUESTIONS OF FEDERAL LAW REGARD-
ING THE AUTHORITY OF THE BANKRUPT-
CY TRUSTEE AND WHAT CONSTITUTES 
PROPERTY OF THE BANKRUPTCY ESTATE. 

 This case presents an issue of great national 
importance that unfortunately arises frequently: may 
a corporation use Bankruptcy Code to avoid its liabil-
ity for serious torts? The Third Circuit’s decision 
created several circuit splits when it granted the 
bankruptcy trustee authority to resolve the Diacetyl 
Plaintiffs’ claims, leaving these injured plaintiffs 
without meaningful recovery.  

 Contrary to Respondent’s repeated assertion, the 
issues presented by this case are ones of federal, not 
state, law. It is well settled that “[t]he nature of a 
debtor’s interest in property is determined by state 
law, but the question whether the resulting interest 
should count as ‘property of the estate’ for [11 U.S.C.] 
§541 purposes is an issue of federal law.” Fisher v. 
Apostolou, 155 F.3d 876, 880 (7th Cir. 1998) (empha-
sis added); see also Segal v. Rochelle, 382 U.S. 375, 
379 (1966) (“Whether an item is classed as ‘property’ 
by the Fifth Amendment’s Just-Compensation Clause 
or for purposes of a state taxing statute cannot decide 
hard cases under the Bankruptcy Act, whose own 
purposes must ultimately govern.”). This case is about 
the scope of a bankruptcy trustee’s powers and the 
breadth of 11 U.S.C. §541. These are unquestionably 
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issues of federal law that ultimately must be resolved 
by this Court.  

 In opposing certiorari, Respondent incorrectly 
argues that the central issue of this case is a question 
of state law concerning successor liability and that 
therefore the differences among the Circuits can be 
explained by variations among the states. See, e.g., 
Brief in Opposition, at 15. Respondent’s primary 
argument is that because this Court “does not grant 
review to interpret state law, this case does not 
warrant review.” Id., at 2. Respondent does not deny 
that the Circuits take very different approaches to 
the authority of a bankruptcy trustee to resolve 
creditors claims in circumstances similar to those 
presented in this case. Respondent asserts, though, 
that the source of these incompatible outcomes is not 
Circuits adopting differing interpretations of the 
requirements of this Court’s decision in Caplin v. 
Marine Midland Grace Trust Co. of N.Y., 406 U.S. 
416, 428-29 (1972), and the subsequent overhaul of 
the Bankruptcy Code’s effect on that rule. Rather, 
Respondent alleges that all of the Circuit tests are 
identical, and divergent outcomes between the Cir-
cuits result exclusively from courts applying law that 
differs on a state-by-state basis. Brief in Opposition, 
at 6-7.  

 This assertion is wrong. The cases, including this 
one, turn not on differences in state laws about 
successor liability, but instead on several issues of 
federal law about which the Third Circuit took mark-
edly different approaches than those adopted by other 
Circuits.  
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 First, there is a Circuit split as to the federal law 
question of the authority of the bankruptcy trustee to 
resolve claims that the debtor could not have brought 
at the time of its bankruptcy petition. The vast major-
ity of courts agree, in accordance with this Court’s 
decisions, that in order for a claim to be brought by a 
bankruptcy trustee on behalf of a bankrupt estate, 
the debtor corporation must have sustained an injury 
arising from the underlying allegation. See, e.g., 
Caplin v. Marine Midland Grace Trust Co. of N.Y., 
406 U.S. at 428-29; In re Ozark Restaurant Equip-
ment Co., Inc., 816 F.2d 1222 (8th Cir. 1987); Williams 
v. California 1st Bank, 859 F.2d 664, 667 (9th Cir. 
1988).  

 But the Third Circuit here came to the opposite 
conclusion in allowing the bankruptcy trustee to 
resolve the claims against Emoral, Inc. (the “Debtor”). 
In the present case, the Debtor suffered no injury 
derived from its own sale of diacetyl. Therefore, it 
possessed no “mere continuation” claim at the com-
mencement of the bankruptcy. Nor does it have an 
underlying claim to pursue that could preclude its 
creditors from bringing individual claims against 
Aaroma.  

 The key point is that under the precedents of this 
Court and the law followed in other Circuits, if the 
debtor could not bring the cause of action on the 
petition date, the bankruptcy trustee does not have 
the authority to pursue it. The Third Circuit’s ap-
proach, though, directly contradicts the rule of federal 
law articulated by this Court, and followed by other 
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Circuits as to the authority of a bankruptcy trustee to 
resolve claims. 

 Second, there is a Circuit split as to the federal 
law question of whether a claim is “specific” and 
belongs to the individual creditor who is free to 
pursue it, or whether a claim is “general” and belongs 
to the estate which is free to pursue it only through 
the bankruptcy trustee. The Third Circuit found that 
the Diacetyl Plaintiffs’ product liability claims are 
transformed into generalized claims because they rely 
upon a procedural finding, successor liability, that 
shifts recovery to a third party and, in the abstract, 
may benefit other creditors. Other Circuits, however, 
that have considered arguments involving the similar 
procedural device of alter ego have expressly rejected 
the Third Circuit’s approach and held that the fact 
that others may benefit is not enough to render a 
claim “general.” See, e.g., In re Teknek, LLC, 563 F.3d 
639, 649-50 (7th Cir. 2009); In re Icarus Holding, 
LLC, 391 F.3d 1315, 1319-20 (11th Cir. 2004); Koch 
Refining v. Farmers Union Central Exchange Inc., 
831 F.2d 1339, 1349 (7th Cir. 1987). 

 For example, the Third Circuit’s decision is 
inconsistent with the Second Circuit’s ruling in In re 
Bernard L. Madoff Inv. Sec. LLC, 721 F.3d 54 (2d Cir. 
2013). The Second Circuit declared that “[a] debtor’s 
claim against a third party is ‘general’ if it seeks to 
augment the fund of customer property and thus 
affects all creditors in the same way,” or “harmed all 
customers in the same way.” Under this test, the 
Diacetyl Plaintiffs’ claims would have been deemed 
specific because they neither sought to augment the 
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fund or customer property nor affected all creditors in 
the same way. In other words, the Diacetyl Plaintiffs 
would have been able to proceed with their claims if 
this matter had been litigated in the Second Circuit 
rather than the Third Circuit. 

 Respondent attempts to distinguish Madoff by 
stating that the claims at issue were not the property 
of the estate in Madoff, “in sharp contrast” to the 
case at bar. Brief in Opposition, at 13. However, like 
the creditors in Madoff, Petitioners suffered a par-
ticularized harm from “wrongful acts . . . [that] could 
not have harmed all [creditors] in the same way.” 
Madoff, 721 F.3d at 70-71. In arguing otherwise, 
Respondent confuses facts necessary to establish 
successor liability with facts necessary to establish 
that nearly three hundred individuals have suffered 
lung injuries and face mounting medical expenses as 
a result of the Debtor’s diacetyl.  

 Certiorari is appropriate because this Court 
needs to resolve an issue of federal law that arises 
constantly and that has split the Circuits: whether a 
claim is “general” simply because others might bene-
fit from it if successful. What is a “general” as opposed 
to a “specific” claim is crucial as to the authority of 
the bankruptcy trustee and it is this question of 
federal law that warrants review in this Court. 

 Finally, there is a Circuit split regarding the 
authority of a bankruptcy trustee to sue third parties 
in tort. This, too, is a question of federal law and this 
Court has not revisited the issue of a trustee’s authority 
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to sue third parties since Caplin, 406 U.S. at 428-29. 
This, of course, was before the adoption of the Bank-
ruptcy Act of 1978 and its subsequent statutory 
revisions. The Circuits are split on this issue and it is 
a question of enormous importance in terms of the 
ability of a corporation to avoid its tort liability 
through bankruptcy. 

 Contrary to Respondent’s assertion that this case 
is about a state law issue, each of these questions is 
one of federal law. This is a case about the power of 
the bankruptcy trustee and what constitutes the 
property of the bankruptcy estate. These are issues of 
federal law that are splitting the Circuits and that 
require resolution by this Court.  

 Of course, Respondent is correct that there is a 
question of state law in terms of the availability of 
successor liability. Bankruptcy litigation frequently 
involves questions of state law, such as state tort law 
and state contract law. But the issues presented in 
this case do not turn on that state law question. 
Rather, the issues are about federal law because “the 
question whether the resulting interest should count 
as ‘property of the estate’ for §541 purposes is an 
issue of federal law.” Fisher v. Apostolou, 155 F.3d at 
880.  
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II. THIS CASE PRESENTS ISSUES OF NA-
TIONAL IMPORTANCE THAT THIS COURT 
SHOULD ADDRESS BECAUSE THE THIRD 
CIRCUIT’S OPINION IS CONTRARY TO 
IMPORTANT PUBLIC POLICY, PROVIDES 
PATHS FOR DEFENDANTS TO AVOID 
TORT LIABILITY, AND ENCOURAGES 
BANKRUPTCY TRUSTEES TO RELEASE 
CREDITORS’ CLAIMS WITHOUT DUE 
PROCESS IN EXCHANGE FOR CHARGING 
A PREMIUM. 

 The central underlying question in this case is 
about the ability of a company to avoid tort liability 
by transferring its assets, except for particular liabili-
ties, and then filing for bankruptcy. The Third Cir-
cuit’s decision approves this practice which has 
troubling national implications that need to be ad-
dressed by this Court. Respondent does not, and 
cannot, dispute that this is an issue that often arises. 
This case is an ideal vehicle for addressing these legal 
issues because they are clearly and directly present-
ed. 

 Respondent offers three arguments as to why 
these are not important questions warranting resolu-
tion by this Court. But Respondent’s arguments do 
little to assuage the significant harms created by the 
Third Circuit’s holding. Particularly, the Third Cir-
cuit’s opinion reduces the avenues through which tort 
claimants are able to fully recover, broadens the path 
for debtors to escape tort liability, and disregards that 
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not all Petitioners received due process in this case 
and likely many other similar cases as well. 

 
A. Redress Against a Debtor with No As-

sets is No Redress at All.  

 Respondent argues that the Third Circuit’s 
decision has not left Petitioners without recourse 
because they are still free to pursue claims against 
the Debtor. Brief in Opposition, at 18. This is an 
empty promise; a debtor without assets is unable to 
provide any type of meaningful redress. In fact, 
requiring that Petitioners recover from the Debtor or 
no one is wholly incompatible with the purpose of 
successor liability. See Ramirez v. Amsted Indust. 
Inc., 86 N.J. 332, 349 (1981). It is precisely for this 
reason that this case is important: can a company 
transfer substantially all of its assets, but not its 
liabilities, to a successor prior to bankruptcy and 
thereby limit tort victims to only what is left in the 
bankruptcy estate? 

 Respondent attempts to rely on both the debtor’s 
insurance coverage (Brief in Opposition, at 18 n.4) 
and the possibility of suit against the bankruptcy 
trustee (id., at 19) as reasons to not be concerned 
about the inability to recover from the successor. But 
there is no indication that these mechanisms can 
provide the Diacetyl Plaintiffs with much, if any-
thing, in the way of a remedy. Nor more generally is 
there any indication that such relief can provide 
adequate compensation to those who are injured by a 
company that has filed for bankruptcy.  
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 Respondent assumes without any basis that 
these alternatives can fully compensate Petitioners, 
whose claims are worth upwards of several million 
dollars. Simply put, successor liability would not have 
been created had these options been considered suffi-
cient. Diacetyl Plaintiffs seek to go forward against 
Respondent precisely because there is no other vehi-
cle for adequate recourse. This Court should grant 
review to decide if companies may effectively extin-
guish their liability and deny plaintiffs recovery, as 
the Debtor did here, through use of the Bankruptcy 
Code. 

 
B. Respondent’s Own Escape from Tort 

Liability Demonstrates How the Deci-
sion Below Allows Defendants to Es-
cape Tort Liability. 

 Next Respondent asserts that, “federal bankrupt-
cy law provides creditors with ample substantive and 
procedural protection against a collusive or fraudu-
lent distribution of the property of the estate.” Brief 
in Opposition, at 19. However, the only protections 
submitted by Respondent are the bankruptcy trus-
tee’s fiduciary duty and the requirement of court 
approval. Id. at 19. As demonstrated by this case, 
these two protections are inadequate to prevent 
defendants from escaping tort liability. Armed with 
the troubling precedent provided by the Third Circuit 
that affirmed the validity of the debtor’s actions 
below, these protections are sure to mean even less.  
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 In support, Respondent argues “the decision 
below simply ensures that the fruits of any general-
ized successor-liability claim against respondent will 
flow to all creditors, not simply the first in line to 
sue.” Brief in Opposition, at 20. This argument only 
underscores the error of the Third Circuit’s opinion: 
all creditors ultimately benefit from the serious 
injuries inflicted upon the individual Petitioners, who 
need recovery to pay for medical bills and related 
expenses incurred as a result of particularized and 
severe injuries. It is not consistent with public policy 
to argue that a trade creditor who did not receive 
payment for goods delivered is entitled to share in the 
recoveries of individuals who now struggle to breathe 
due to particularized underlying lung injuries.  

 
C. Due Process to Some Petitioners is 

Not Adequate Due Process.  

 Finally, Respondent claims that all Petitioners 
were given notice of the bankruptcy trustee’s settle-
ment of their claims. Brief in Opposition, at 20. This 
assertion is not true; not all Petitioners were provided 
notice. Petition for a Writ of Certiorari, at 20. Re-
spondent also inaccurately stated that there are only 
fifteen Petitioners in this case (Brief in Opposition, at 
8), when there are nearly three hundred. Petition for 
a Writ of Certiorari, at 3. 

 By granting the Trustee authority to release the 
Diacetyl Plaintiffs’ claims without due process to all 
affected individuals, the Third Circuit has provided 
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precedent for trustees across the nation to do the 
same. Neither notice of the sale of the Debtor’s assets 
nor of the settlement with the Trustee was given to 
all individuals who had been exposed to the Debtor’s 
diacetyl.  

 The Third Circuit’s decision is in direct conflict 
with the First Circuit’s ruling in In re Savage Indus-
tries, Inc., 43 F.3d 714 (1st Cir. 1994), which applied 
New Jersey state successor liability law to product 
liability claims related to the sale of defective fire-
arms. It held that a non-debtor’s successor liability 
claim against an asset purchaser could not be extin-
guished in the context of a sale, because the non-
debtor did not receive notice that its claim would be 
affected by the sale. Contrary to Respondent’s asser-
tion that the split in authority is because of differ-
ences in state law, both this case and the First Circuit 
decision involved New Jersey law and came to oppo-
site conclusions. 

 Moreover, now that trustees are able to bring and 
settle claims belonging to creditors without their 
consent, future bankruptcy trustees may be encour-
aged to sell tort liability in exchange for a premium. 
The Third Circuit’s opinion has made it possible for 
bankruptcy trustees to enter into tort liability settle-
ments with debtors, eliminating claims of involuntary 
tort creditors without due process, in order to charge 
defendants more. This is an implication concerning 
the meaning of the bankruptcy trustee’s authority 
that requires resolution by this Court. 

---------------------------------  ---------------------------------   
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CONCLUSION 

 For the foregoing reasons, this Petition for a Writ 
of Certiorari should be granted. 
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