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INTRODUCTION 

 In an email to Respondents’ CEO Eric Smith on 
May 2, 2011, Petitioner stated that Smith had 
violated ERISA by removing Petitioner and another 
trustee (Robert Karsten) from the company ESOP. 
Pet. 4. Respondents assert that after the email 
Petitioner did not “pursue the matter further within 
the company” before Respondents fired him. BIO 1, 
5. Respondents’ assertion is contradicted by evidence 
they introduced in support of their summary 
judgment motion.  

 Respondents’ evidence shows that Petitioner did 
pursue the matter further within the company. On 
October 17, 2011, Petitioner sent a letter to the CEO, 
Eric Smith. See Mot. for Summ. J. of Panel 
Processing, Inc., No. 1:12-cv-10946 (E.D. Mich. June 
26, 2012), ECF No. 9-14. Referring to the same 
dispute about ESOP trustee removal as in his earlier 
email, Petitioner’s letter to CEO Smith stated, 
“Please find enclosed my request for $6,487.51 for 
Professional legal services in the trustee dispute 
between Mr. Robert Karsten, Mr. Eric Smith and 
me. . . .  The fees represented are for the period of 
time during which my position as a Trustee is not in 
dispute.” Id. Respondents fired Petitioner thirteen 
days after he sent that letter. Pet. 4. That 
Respondents fired Petitioner because he continued to 
pursue his complaint about ERISA violations can be 
inferred from the timing.  

 Respondents further assert that this case is only 
about “an internal power struggle,” not 
mismanagement of the ESOP plan. BIO 17 n.5. But 
the “internal power struggle” related to management 
of the plan, a plan that ERISA governed and for 
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which Petitioner and Karsten had been two of the 
three trustees. Pet. 51a. Respondents’ portrayal of 
the case as nothing more than a localized tiff does 
not square with their actions of removing the case 
from state court to federal court based on federal 
question jurisdiction and then seeking complete 
ERISA preemption. 

REASONS FOR GRANTING THE PETITION 

I. THE SIXTH CIRCUIT’S DECISION DEEPENS 
A CIRCUIT SPLIT. 

 The bench and bar recognize a circuit split on the 
question of whether section 510 protects an 
employee’s unsolicited complaints about ERISA 
violations. Three circuits – most recently the 
Seventh, and before it the Ninth and Fifth – have 
held that section 510 protects unsolicited complaints. 
Respondents’ attempt to present their holdings as 
dicta is unpersuasive. 

 The Seventh Circuit held that “an employee’s 
grievance is within § 510’s scope whether or not the 
employer solicited information.” George v. Junior 
Achievement of Cent. Ind., Inc., 694 F.3d 812, 817 
(7th Cir. 2012). Respondent stresses that George is 
“factually distinguishable” (BIO 9), but has no 
answer to the court’s reasoning that section 510 
“logically covers employees’ inquiries” and an 
employee’s initial grievance. 694 F.3d at 815-17. 
Although the George court noted that matters might 
have been different had the employer ignored the 
employee’s unsolicited complaints, the court 
immediately explained that “[i]f [the employer] had 
ignored them, they could not have caused the 
discharge.” Id. at 817. In context, the court’s 
observation relates only to causation based on the 
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facts of that case. Reasoning more generally, the 
court also stated that an employer’s adverse action 
may be caused by the employee’s inquiry or the 
response, not that a response is required before 
section 510 protects an employee. Id.  

 In any event, Respondent’s factual distinction of 
George based on causation is misplaced, because 
there is no causation issue here. Respondents have 
conceded “(for now) that the company fired Sexton 
because of his email to the chairman of the board.” 
Pet. 4a-5a. The question presented here is limited to 
the scope of section 510’s protection. 

 The practicing bar recognized that the Seventh 
Circuit’s George opinion deepened an existing circuit 
split on section 510’s scope. The American Bar 
Association’s Section of Labor and Employment Law, 
for example, addressed “The Circuit Split” after 
George and stated that “[s]ix Circuits have now 
opined on the issue of whether unsolicited 
complaints are entitled to protection under § 510.” 
Marjorie A. Butler & Kelly M. Lawson, Seventh 
Circuit Sides with the Secretary’s View of ERISA’s 
Whistleblower Provision, A.B.A. (Winter 2012), 
http://www.americanbar.org/content/newsletter/gro
ups/labor_law/ebc_newsletter/12_winter_ebc_news/e
bc12winter_erisa.html; see also Smith Moore 
Leatherwood LLP, Circuits Split Over Whether 
ERISA Section 510 Applies to Retaliation Claims 
Based on Informal Complaints (Dec. 21, 2012), 
http://www.smithmoorelaw.com/Circuits-Split-over-
Whether-ERISA-Section-510-Applies-to-Retaliation-
Claims-Based-on-Informal-Complaints-12-21-2012 
(“Six circuit courts have considered the question . . . 
and they are split 3-3.”). 
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 As for the Ninth Circuit’s decision, Respondent 
variously dismisses it as “decades-old,” “not 
cover[ing] the issue at hand,” and “[t]ellingly” cited 
by the court only once for an unrelated proposition. 
BIO 10 & n.3 (distinguishing Hashimoto v. Bank of 
Hawaii, 999 F.2d 408 (9th Cir. 1993)). District courts 
in the Ninth Circuit, however, view Hashimoto as 
“not dictum, but controlling precedent” that section 
510 protects an employee who has not participated 
in formal legal or administrative proceedings before 
his employer takes an adverse employment action. 
See McClendon v. Hewlett-Packard Co., No. CV-05-
087-S-BLW, 2005 WL 1421395, at *5 (D. Idaho June 
9, 2005). Moreover, the Seventh Circuit concluded 
that Hashimoto is one of “[t]wo other circuits” 
holding that section 510 “applies to unsolicited 
informal complaints.” George, 694 F.3d at 814. 

 The Fifth Circuit held that a state wrongful 
discharge claim based on reporting ERISA violations 
to management is expressly preempted by ERISA 
because the claim would conflict with sections 502(a) 
and 510, the latter of which is at issue here. 
Anderson v. Elec. Data Sys. Corp., 11 F.3d 1311, 
1314 (5th Cir. 1994). The court’s statement, while 
made without elaboration, supports Petitioner’s 
contention that section 510 covers unsolicited 
internal complaints.  

 District court decisions further demonstrate the 
circuit split over the question presented. The district 
court below, for example, recognized the split. See 
Pet. 45a (the issue of “whether § 510 extends its 
protections to an employee’s unsolicited, internal 
complaint to his employer that it has violated  
ERISA . . . has split the circuits”); see also 
Momchilov v. McIlvaine Trucking Int’l, Inc., No. 
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5:09CV1322, 2010 WL 1254216, at *6 (N.D. Ohio 
Mar. 24, 2010) (describing the circuit split). 

 In short, there is a very real circuit split on the 
question presented. 

II. THE QUESTION PRESENTED IS 
IMPORTANT. 

Respondents’ argument (BIO 12-14) that the 
question presented has limited practical importance 
is unpersuasive. 

Petitioner accurately stated that the question 
presented is “recurring” and “arises regularly.” Pet. 
14. Even before the Seventh Circuit’s George 
opinion, the issue inspired an article in American 
Law Reports (ALR). See James Lockhart, 
Annotation, Application of Section 510 of Employee 
Retirement Income Security Act (ERISA), 29 
U.S.C.A. § 1140, Barring Interference with Protected 
Rights, to Persons Who Have Made Informal or 
Internal Inquiries or Complaints or Who Have 
Participated in Employer's Internal ERISA-Related 
Inquiry, 66 A.L.R. Fed. 2d 417 (2012). ALR articles, 
of course, “focus on unsettled areas of the law (often 
a split between federal circuits or state courts).” 
Andrew Zimmerman, American Law Reports (ALR), 
Zimmerman’s Research Guide, http://law. 
lexisnexis.com/infopro/zimmermans/disp.aspx?z=1168 
(2014).  

 Respondents argue that the question presented is 
not litigated “frequently” (BIO 13), a term Petitioner 
did not use. Even under Respondents’ “frequently” 
benchmark, a leading employment law firm 
summarized the decision below in a publication “on 
whistleblower situations that employers frequently 



6 

face,” concluding that “[g]iven the emerging circuit 
split on this issue and the Department of Labor’s 
advocacy in this area, employers should be mindful 
that even unsolicited, internal complaints involving 
ERISA could be found to be protected for the 
purposes of ERISA Section 510 claims.” Ada W. 
Dolph & Robert T. Szyba, ERISA Has a 
Whistleblower Provision? Yep., 1, 2 (July 3, 2014), 
http://www.seyfarth.com/dir_docs/publications/WPW
B070314.pdf (emphasis added). 

 Respondents next argue, without citation, that 
the Secretary of Labor’s interest in the question 
presented “does not indicate that further review is 
warranted.” BIO 13. To the contrary, the Secretary 
has primary enforcement and regulatory authority 
for Title I of ERISA. See 29 U.S.C. § 1001, et seq. 
The Secretary also has a strong interest in 
protecting beneficiaries, enforcing fiduciary 
standards, and ensuring financial stability of 
employee benefits. See Sec’y of Labor v. 
Fitzsimmons, 805 F.2d 682, 690-94 (7th Cir. 1986) 
(en banc). While enforcement of section 510 may 
generally occur through private causes of action, the 
Secretary has a keen interest in the section’s 
interpretation because the section protects ERISA 
participants exercising their federally protected 
rights from retaliation. Indeed, the Secretary has 
previously submitted amicus briefs in support of 
employees on the question presented in at least four 
circuits, see Pet. 14, and noted that the circuits are 
split. See, e.g., Br. of the Sec’y of Labor as Amicus 
Curiae in Support of Pl.-Appellant Urging Reversal 
and Remand at 1, Sexton v. Panel Processing, Inc., 
No. 13-1604 (6th Cir. July 19, 2013) (“[S]ix courts of 
appeals are divided on whether the protections of 
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section 510 extend to unsolicited internal 
complaints.”). Therefore, the Secretary of Labor’s 
participation below supports this Court’s review. 

 Respondents belittle the academic commentary—
which overwhelmingly supports Petitioner—as 
“esoteric” and involving “a handful of law students.” 
BIO 13. The student comments, however, are a 
prime example of the sort of practical scholarship 
that judges and attorneys encourage. See, e.g., 
Bryan A. Garner, Three Years in Law School, Spent 
Better, N.Y. Times (July 25, 2011) (“Most legal 
scholarship . . . is mired in nonpractical abstraction 
that few can understand and fewer still can benefit 
from.”) http://www.nytimes.com/roomfordebate/2011/ 
07/21/the-case-against-law-school/three-years-in-law-
school-spent-better. In fact, yet another law student 
article on the question presented won an award from 
the American College of Employee Benefits Counsel. 
See Jessica Barclay-Strobel, Comment, Shooting the 
Messenger: How Enforcement of FLSA and ERISA is 
Thwarted by Courts’ Interpretations of the Statutes’ 
Antiretaliation and Remedies Provisions, 58 UCLA L. 
Rev. 521 n.a1 (2010). 

 Furthermore, in a recent ten-year period, this 
Court cited more than 100 student-written law 
review articles. See Brent E. Newton, Law Review 
Scholarship in the Eyes of the Twenty-First Century 
Supreme Court Justices: An Empirical Analysis, 4 
Drexel L. Rev. 399, 409 n.35 (2012) (determining the 
number of this Court’s opinions between 2001 and 
2011 that cite law review articles and the status of 
the authors). 

 In short, the importance of the question 
presented merits this Court’s review. 
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III. THE SIXTH CIRCUIT’S DECISION 
CONFLICTS WITH THIS COURT’S CASE 
LAW. 

 A plain meaning analysis of section 510 and this 
Court’s case law support Petitioner’s position on the 
merits. 

 First, section 510 protects an individual who “has 
given information . . . in any inquiry . . . related to” 
ERISA. The ordinary meanings of these terms 
encompass Petitioner’s situation. Respondents admit 
that their CEO received an email Petitioner sent 
him on May 2, 2011, which means Petitioner “has 
given” the email to him. The email contained 
“information” that “related to” ERISA, including that 
Petitioner believed the CEO’s “actions . . . [we]re 
violations of ERISA” and that Petitioner “plan[ned] 
to bring these violations” to federal and state 
authorities. See Pet. 4. 

 The plain meaning of the only textual language 
at issue, “in any inquiry,” is broad. The use of “any 
inquiry” shows that protection is not limited to a 
particular kind of inquiry. See, e.g., Garson v. HVAC 
Corp., Inc., No. 10-1612, 2010 WL 4484634, at *4 
(E.D. Pa. Nov. 8, 2010). “Inquiry” means “a question” 
or a “request for information.” See American 
Heritage Dictionary of the English Language 932 (3d 
ed. 1994): Merriam Webster’s Dictionary of Law 248 
(1996). Here, Petitioner’s email falls squarely within 
these meanings of “inquiry.” He informed the CEO 
that he “plan[ned] to bring these [ERISA] violations 
to the U.S. Department of Labor . . . unless they 
[were] immediately remedied.” Pet. 4. Petitioner 
thus clearly questioned what the CEO planned to do:  
remedy the ERISA violations or not. His email can 
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also be seen as a request for the same information. 
By their nature, complaints to a superior are an 
inquiry as to what the superior will do to fix a 
situation. Here–coming from a 27-year veteran of the 
company who had long been the general manager, 
had a place on the seven-member board of directors, 
and served on the three-member ESOP committee—
the email clearly requested a response from 
Respondents’ CEO. 

 It is Respondents’ interpretation of section 510, 
not Petitioner’s, that would require adding words to 
the statute. Respondents’ position that an 
employee’s unsolicited complaint is not given “in any 
inquiry” would only make sense if the phrase was “in 
response to any inquiry” or “in any existing inquiry.” 

 Second, recent whistleblower decisions of this 
Court support Petitioner’s interpretation of “given 
information . . . in any inquiry.” See Kasten v. Saint-
Gobain Performance Plastics Corp., 131 S. Ct. 1325 
(2011); Crawford v. Metro. Gov’t of Nashville, 555 
U.S. 271 (2009).  

 In Kasten, an employee was discharged after 
making only internal complaints about violations of 
the Fair Labor Standards Act (FLSA). 131 S. Ct. at 
1329-30. The question presented was whether 
FLSA’s anti-retaliation provision, which protects 
employees who have “filed any complaint,” reaches 
oral complaints. This Court concluded that, 
“considered in isolation,” the language might be 
construed in different ways, but that when 
considered along with the purpose and context, the 
language encompasses oral complaints. Id. at 1330. 
Here, Petitioner was similarly discharged after an 
internal complaint about employment law violations. 
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As with the “file any complaint” language construed 
in Kasten, even if the operative language “in any 
inquiry” might be construed in different ways, the 
purpose and context support reading it to encompass 
unsolicited internal complaints. 

 Though, like the court below, Respondents rely 
heavily on other whistleblower statutes with 
opposition clauses and participation clauses (BIO 1, 
3, 15), they overlook this Court’s statement in 
Kasten that language protecting grievances in other 
statutes does not indicate whether Congress 
intended to protect grievances in a given statute. See 
id. at 1333. Moreover, even if a head-to-head 
comparison of whistleblower statutes is undertaken, 
section 510 is “unambiguously broader in scope than 
Section 15(a)(3) of FLSA” [the provision broadly 
construed in Kasten]. Nicolaou v. Horizon Media, 
Inc., 402 F.3d 325, 328 (2d Cir. 2005).  

 Crawford also supports Petitioner’s position on 
the question presented. There, interpreting the 
“opposition” clause of Title VII, which prohibits 
discrimination against an employee “because he has 
opposed any practice made . . . unlawful . . . by [Title 
VII],” the Court stated that “a person can ‘oppose’ by 
responding to someone else's question just as surely 
as by provoking the discussion, and nothing in the 
statute requires a freakish rule protecting an 
employee who reports discrimination on her own 
initiative but not one who reports the same 
discrimination in the same words when her boss 
asks a question.” 555 U.S. at 277-78. Thus, while 
holding that “responding to someone’s question” is 
protected “opposition” activity, the Court’s baseline 
assumption was that “provoking the discussion” and 
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“report[ing] discrimination on her own initiative” are 
protected activities. 

 Finally, just as this Court in Kasten looked to 
FLSA’s “basic objectives” to construe the phrase “file 
any complaint” broadly to protect oral complaints, 
the purpose of section 510 supports reading “given 
information . . . in any inquiry” to protect 
Petitioner’s email about ERISA violations. Congress 
intended Section 510 “to provide the full range of 
legal and equitable remedies available” to employees 
in order to secure their rights and expectations 
under ERISA. S. Rep. No. 93-127, at 34 (1973). A 
broad interpretation of the language at issue would 
effectuate this purpose. In contrast, the court below 
hypothesized that Congress enacted section 510 
merely to protect the integrity of inquiries, Pet. 10a, 
13a, a presumed purpose that Respondents do not 
even mention. 

CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 
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