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REPLY BRIEF 
The brief in opposition demonstrates starkly the 

urgent need for this Court’s review.  It confirms that 
the Second Circuit’s holdings on the interpretation of 
federal securities law and the admissibility of prior 
testimony conflict with decisions of other circuits; 
those holdings have created in the Second Circuit a 
unique and capacious version of securities fraud un-
der which individuals may be prosecuted and convict-
ed based on nothing more than that they received in-
formation about a company in which they traded that 
was later deemed confidential “inside information.”  
Opp. 10-31.  That is true under the Second Circuit’s 
approach even when the defendant did not use the 
information in any trade and had no reason to know 
that the disclosure was improper.  These holdings, 
which have been expressly rejected by every other cir-
cuit to consider them, have made the Second Circuit a 
haven for securities fraud prosecutions, including 
those (as here) concerning conduct that occurred en-
tirely outside that jurisdiction and does not constitute 
a crime where the actions occurred.   

The government’s response is, in essence, that the-
se conflicts may be ignored because the U.S. Securi-
ties and Exchange Commission (SEC) has promulgat-
ed a rule supporting the Second Circuit’s approach 
and no case from this Court has specifically rejected 
that approach.  Id.  But this is, of course, precisely 
why review is needed.  The conflict among the cir-
cuits is clear and acknowledged, and the United 
States in its prosecutorial zeal has aligned itself with 
the minority Second Circuit position.  There can thus 
be no doubt that these issues have been fully devel-
oped in the lower courts.  All that remains is for this 
Court to decide which position is correct, and resolve 
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the inconsistency that currently plagues the federal 
judicial system. 

I. THE SECOND CIRCUIT’S HOLDING ON 
THE CAUSATION ELEMENT OF INSIDER 
TRADING DEEPENS AN ACKNOWLEDGED 
CIRCUIT SPLIT. 

The government acknowledges, as it must, that the 
circuits are deeply divided over the causation element 
of insider trading.  Opp. 11.  Four circuits hold that, 
to establish insider trading, the government must 
prove that the inside information was a causal or 
“significant factor” in a trading decision; the Second 
Circuit has adopted a contrary standard that the gov-
ernment need not offer any evidence of causation, and 
must show only that the defendant “knowingly pos-
sessed” inside information at the time of a trade.  Pet. 
10-15.  This split warrants this Court’s review, par-
ticularly given the clear conflict between the Second 
Circuit’s approach and decisions of this Court.  Id. 

1. The government, notably, does not even at-
tempt to reconcile the Second Circuit’s approach with 
these other authorities.  It argues instead that the 
Court need not consider this issue because the SEC 
has promulgated a regulation supporting that ap-
proach.  Opp. 11.  The regulation, adopted in 1999 
and known as Rule 10b5-1, states that “a purchase or 
sale of a security of an issuer is ‘on the basis of’ mate-
rial nonpublic information’ about that security or is-
suer if the person making the purchase or sale was 
aware of the material nonpublic information when 
the person made the purchase or sale.”  17 C.F.R. 
§ 240.10b5-1.  

The adoption of Rule 10b5-1 does not, however, re-
solve the conflict among the circuits or the need for 
review.  The causation element of securities fraud is 
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established and defined by federal statute, 15 U.S.C. 
§ 78j(b), and it cannot be unilaterally rewritten or re-
vised by an agency, Util. Air Regulatory Grp. v. EPA, 
134 S. Ct. 2427, 2435 (2014); see also Horwich Ami-
cus Br. 5-7.  This is particularly true in a criminal 
case, such as this one, where constitutional principles 
of fair notice and due process pertain with particular 
force.  E.g., Bouie v. City of Columbia, 378 U.S. 347, 
350 (1964).  Whatever effect Rule 10b5-1 may have on 
the causation standard applied when the SEC’s own 
regulations are controlling, it does not and cannot al-
ter the causation standard applied under the statute.   

There is in any event no reason to believe that 
courts would accept Rule 10b5-1’s interpretation and 
reverse their previous holdings on this issue.  The 
government has advanced its preferred “knowing 
possession” interpretation in prior cases, and argued 
before the Ninth Circuit that the SEC’s position was 
entitled to deference.  Appellee’s Br. 51, United States 
v. Smith, 155 F.3d 1051 (9th Cir. 1998).  Neverthe-
less, none of those courts adopted the government’s 
position, and the Ninth Circuit in particular rejected 
it (notwithstanding the hackneyed plea for deference) 
as squarely inconsistent with the statutory language 
and structure—a holding that other courts have fol-
lowed.  Pet. 10-12.  That reasoning continues to apply 
and to compel rejection of the “knowing possession” 
standard—even if, as the government repeatedly as-
serts, some level of deference might otherwise be 
owed to the SEC’s construction.  See Chevron U.S.A. 
Inc. v. NRDC, Inc., 467 U.S. 837, 844 (1984) (no def-
erence to agency interpretation that is inconsistent 
with statute).  Indeed, deference would be unwar-
ranted even absent these holdings, given that the 
SEC’s regulation adopting Rule 10b5-1 does not even 
mention the relevant statutory language—much less 
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attempt to justify its interpretation as consistent 
with it, see 17 C.F.R. § 240.10b5-1—and in light of 
the cardinal principle that any ambiguity in criminal 
statutes must be interpreted in favor of the defend-
ant, e.g., Adamo Wrecking Co. v. United States, 434 
U.S. 275, 285 (1978). 

The government’s extensive discussion of Rule 
10b5-1 is, in short, a sleight of hand.  Its rule cannot 
mask the extant circuit split that warrants this 
Court’s review.     

2. The government also argues that the “knowing 
possession” standard is not necessarily inconsistent 
with this Court’s precedent or other cases addressing 
the causation element of securities fraud.  Opp. 14-
15.  This point would not undermine the grounds for 
certiorari, given the acknowledged circuit conflict, but 
in all events is plainly incorrect. 

Decisions of this Court have squarely rejected the 
proposition—embraced by the Second Circuit—that 
the mere possession of inside information can justify 
the imposition of liability for securities fraud, without 
the statutorily required finding that the defendant 
“use[d]” the information in a trade.  United States v. 
O’Hagan, 521 U.S. 642, 656 (1997); see Pet. 12-13.  
The government does not even contend that the 
knowing possession standard accords with those deci-
sions, but suggests that they should be discounted 
because “none of those opinions addressed the [know-
ing possession standard], and all of them predated 
Rule 10b5-1.”  Opp. 14.  This extraordinary sugges-
tion, that this Court’s interpretation of a governing 
statute may be ignored merely because it did not ad-
dress the precise application of the statute under re-
view or predated an agency regulation, simply under-
scores the need for review.  
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Other decisions have also recognized that, under 
the statute as well as common law, an individual may 
be held liable for insider trading only if he intention-
ally used inside information for personal gain.  Pet. 
13.  While the government argues that the knowing 
possession standard satisfies this scienter require-
ment, its explanation proves the contrary.  It asserts, 
for example, that the necessary “intent to defraud” in 
a securities fraud case may be shown by proof that 
the defendant executed a trade while “failing to dis-
close information that he knows he has a duty to dis-
close,” Opp. 15—which, notwithstanding the govern-
ment’s protestations, is nothing more than a strict 
liability standard.  These conflicts warrant review.   

3. The government asserts lastly that this issue, 
even if otherwise worthy of review by this Court, 
should not be considered because this case “would be 
a poor vehicle in which to take up the question pre-
sented.”  Opp. 20.  It points to no circumstance, how-
ever, that would impede this Court’s review.    

The government first argues that that the circuit 
split is not “implicated in this case” because the dis-
trict court instructed the jury that the inside infor-
mation must be “at least a factor” in the trading deci-
sion.  Opp. 19.  But petitioner, relying on Ninth Cir-
cuit precedent, requested that the district court issue 
a stricter “significant factor” instruction.  Pet. App. 
15a-16a.  While the government denies that the 
Ninth Circuit has adopted a “significant factor” test, 
the court below and others have concluded otherwise, 
and this case thus undoubtedly “implicate[s]” this cir-
cuit conflict.  See, e.g., Pet. App. 16a; SEC v. Truong, 
98 F. Supp. 2d 1086, 1095 (N.D. Cal. 2000).    

The government alternately contends that any er-
ror in this case was “harmless.”  Opp. 20-21.  Neither 
the district court nor the Second Circuit apparently 
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shared this view.  See Pet. App. 15a-16a.  Moreover, 
the evidence of causation—far from “overwhelming,” 
Opp. 20—consisted entirely of post hoc interpreta-
tions by cooperating witnesses of recorded conversa-
tions that occurred years after the challenged trades, 
all of which petitioner directly disputed in his own 
testimony.  The error thus cannot be deemed harm-
less, or otherwise unfit for review.   
II. THE SECOND CIRCUIT’S HOLDING ON 

THE FIDUCIARY DUTY ELEMENT OF IN-
SIDER TRADING WIDENS AN EXISTING 
CIRCUIT SPLIT.  

The government also cannot dispute that the cir-
cuits are divided over the source of the fiduciary duty 
element of securities fraud.  Several courts hold that 
whether this duty exists must be determined by ref-
erence to the law of the relevant state; by contrast, 
the Second Circuit holds—again, alone—that this du-
ty should be crafted by federal courts as a matter of 
federal common law, without regard to state law.  
Pet. 18-20.  While the government attempts to down-
play the split, and otherwise justify the Second Cir-
cuit’s aberrant approach, the conflict is clear, and 
warrants review.    

1. The government argues that, notwithstanding 
the evident conflict, there is no split because those 
other cases “did not involve claims of insider trading.”  
Opp. 26.  This argument is both mistaken and mis-
leading.   

At least two of those cases—SEC v. Sargent, 229 
F.3d 68 (1st Cir. 2000), and Jordan v. Duff & Phelps, 
Inc., 815 F.2d 429 (7th Cir. 1987)—did involve insider 
trading claims, as even the government must 
acknowledge.  Opp. 27.  While the government as-
serts that these decisions relied on federal law to de-
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fine the applicable fiduciary duty, and are thus con-
sistent with the Second Circuit’s position, this con-
tention is belied by the opinions.  In each the court 
held that the relevant fiduciary duty must be “based 
on state law.”  Jordan, 815 F.2d at 436; see Sargent, 
229 F.3d at 76 (finding “evidence of a pre-existing fi-
duciary relationship ... [u]nder Massachusetts law”).  
To be sure these courts cited federal decisions, such 
as this Court’s opinion in O’Hagan, for the proposi-
tion that evidence of a fiduciary duty is required to 
establish a federal securities violation, but they then 
looked to state law to determine whether the required 
fiduciary duty existed.  Sargent, 229 F.3d at 75-76; 
Jordan, 815 F.2d at 436.  That is, of course, precisely 
what the Second Circuit declined to do in this case. 

As for the other cases that have applied state law in 
assessing fiduciary duty, the fact that they did not 
involve insider trading specifically is a distinction 
without a difference.  All of the cases interpret the 
same statute, section 10(b); the same offense, securi-
ties fraud; and the same element of that offense, fidu-
ciary duty.  Pet. 18-20.  The government fails to ex-
plain how this element could incorporate state law in 
some factual scenarios, such as when the defendant 
“made material misrepresentations regarding market 
timing,” SEC v. Tambone, 597 F.3d 436, 440 (1st Cir. 
2010) (en banc), but not in others, such as when the 
defendant made trades based on inside information, 
Pet. App. 15a.  To the contrary, section 10(b)—and 
the fiduciary duty element in particular—has been 
and must be interpreted consistently whatever the 
particular context.  E.g., Tambone, 597 F.3d at 440.  
These cases thus cannot be distinguished, and create 
a clear conflict with the Second Circuit’s decision. 

2. The government also argues that, notwith-
standing the Second Circuit’s outlier status on this 
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issue, its position is valid because this Court “has 
never suggested that the existence of an insider-
trading violation necessarily depends on the law of a 
particular State.”  Opp. 23.  But in none of this 
Court’s insider-trading cases was this issue raised, 
much less decided, and its silence on the topic cannot 
be viewed as resolving the question in favor of the 
government.  Indeed, as discussed in the petition and 
the supporting amicus brief, those opinions seemingly 
dictate a contrary conclusion.  Pet. 18-20; Bainbridge 
Amicus Br. 6-9.  They have, for instance, rejected the 
argument that the federal securities statute itself 
imposes a fiduciary duty to disclose material nonpub-
lic information, Chiarella v. United States, 445 U.S. 
222, 228 (1980); Dirks v. SEC, 463 U.S. 646, 662 
(1983), strongly implying (as other courts have held) 
that this element must be based on state law, e.g., 
Tambone, 597 F.3d at 448; SEC v. Cochran, 214 F.3d 
1261, 1264 (10th Cir. 2000).   

The government further argues that this Court’s 
cases are inconsistent with a position that “Section 
10(b)’s prohibition on insider trading [is] entirely de-
pendent on state law,” Opp. 25, but petitioner ad-
vances no such position.  Rather, petitioner con-
tends—and several circuits have held—that a specific 
element of securities fraud, the existence of a corpo-
rate fiduciary duty, incorporates state law.  This con-
clusion follows from decisions of this Court holding 
that “where a gap in the federal securities laws must 
be bridged ... federal courts should incorporate state 
law into federal common law.”  Kamen v. Kemper Fin. 
Servs., 500 U.S. 90, 108 (1991).  The principle stated 
by these cases is directly applicable here, and com-
pels a holding contrary to the Second Circuit’s deci-
sion.   
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3. The government also argues, once more, that 
this case is a poor vehicle because any error was 
harmless.  Opp. 28-29.  The district court, however, 
found that this issue—if resolved in favor of petition-
er—would likely require “reversal [or] an order for a 
new trial.”  18 U.S.C. § 3143(b); J.A. 2204-06.  In oth-
er words, the error was not harmless. 

That conclusion, even if it were subject to chal-
lenge, is clearly correct.  The government argues that 
under the law of Delaware—the state of incorporation 
of certain of the companies at issue—the alleged in-
siders in this case would necessarily be deemed to 
owe a fiduciary duty; however, the district court 
found that the government had waived that argu-
ment.  Pet App. 32a n.3.  The government is also in-
correct:  while some jurisdictions rely on the law of 
the state of incorporation to define the relevant duty, 
the forum state of this case, New York, looks to the 
law of the state with the most significant contacts, 
here California, Greenspun v. Lindley, 330 N.E.2d 79, 
81 (N.Y. 1975).  Under California law, the tippers did 
not have fiduciary duties.  O’Byrne v. Santa Monica-
UCLA Med. Ctr., 94 Cal. App. 4th 797, 811-12 (2001).  
The district court’s failure to instruct the jury on the 
applicable California law of fiduciary duty was there-
fore not harmless.   
III. THE SECOND CIRCUIT’S HOLDING ON 

THE ADMISSIBILITY OF UNAVAILABLE 
WITNESS TESTIMONY CREATES A CIR-
CUIT SPLIT. 

The government, although conceding that the deci-
sion below reached a contrary result on the admissi-
bility of unavailable witness testimony under Federal 
Rule of Evidence 804(b)(1) than the Seventh Circuit’s 
recent decision in United States v. Sklena, 692 F.3d 
725 (7th Cir. 2012), nevertheless argues that the de-



10 

 

cisions are not in conflict or that any conflict does not 
merit review.  Those arguments are baseless. 

1. That a conflict exists cannot reasonably be dis-
puted.  The Seventh Circuit held that prior testimony 
given during an administrative enforcement action is 
admissible in a subsequent criminal trial addressing 
the same conduct because the government attorneys 
in both proceedings share a similar motive and oppor-
tunity to question the witness, satisfying the stand-
ard of Rule 804(b)(1).  Sklena, 692 F.3d at 732.  The 
Second Circuit held to the contrary that such testi-
mony is inadmissible because the agency attorneys 
might not question a witness’s testimony as vigorous-
ly as a prosecutor.  Pet. App. 7a.   

These holdings adopt clearly opposed interpreta-
tions of Rule 804.  The various factual distinctions 
the government raises—that the cases involved dif-
ferent agencies (the CFTC versus the SEC), different 
deponents (the criminal defendant versus a defense 
witness), and different testimony (concerning particu-
lar trades versus the communication of inside infor-
mation), Opp. 31-32—do not explain the contrary re-
sults in the two cases and cannot mask the conflict 
over their underlying interpretation of Rule 804.  
Moreover, some of the alleged distinctions simply do 
not exist:  for example, while the Seventh Circuit not-
ed that the CFTC “is required by statute to report on 
its litigation activities directly to [DOJ],” id., SEC of-
ficials are also directed to share information concern-
ing litigation activities with DOJ.  SEC, Enforcement 
Manual § 5.2.1 & n.4 (2013). 

The government also suggests that this conflict 
should be ignored because the Second Circuit’s opin-
ion is unpublished and based on the specific facts 
presented.  But, while the opinion was necessarily 
based on the facts presented, it relied on a legal in-
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terpretation of Rule 804 that future cases will un-
doubtedly view as settled in the Second Circuit.  Un-
published or not, the opinion creates a circuit conflict 
over a rule of evidence—one critically important in 
securities prosecutions, Pet. 29-31—that warrants 
review by this Court. 

2. The government also asserts again that this 
case would not present an ideal vehicle because any 
error was harmless.  Opp. 33.  This claim, like the 
similar claims regarding the other errors, is merit-
less.   

The testimony that the defense sought to admit was 
directly relevant and plainly exculpatory.  One of the 
alleged insiders in this case, Sunil Bhalla, testified 
that to his knowledge the petitioner never asked for 
or received inside information and that he had never 
shared inside information with Roomy Khan—the 
prosecution’s star witness who testified at trial that 
she had received inside information from Bhalla and 
passed it along to the petitioner.  Whatever argu-
ments the prosecution might have made to the jury in 
response to these statements, including that they 
should not be credited in light of the defendant’s tes-
timony, Opp. 33, it is clear that the jury could have 
credited them and, if so, would have had reasonable 
doubt to acquit.  The error was not harmless.  
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CONCLUSION 
For the foregoing reasons and those stated in the 

petition, certiorari should be granted. 
  Respectfully submitted, 
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