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QUESTIONS PRESENTED 

New York law since 1998 has mandated 
postrelease supervision of convicted violent-felony 
offenders. For almost a decade, state sentencing 
judges did not view separate oral pronouncement of 
postrelease supervision as necessary. But in 2006, 
the Second Circuit held in a habeas case that due 
process requires such pronouncement, pursuant to 
Hill v. United States ex rel. Wampler, 298 U.S. 460 
(1936). New York state courts, and now two federal 
courts of appeals, disagree. The Second Circuit 
nonetheless held here that state-court rulings were 
irrelevant, and that its 2006 habeas ruling “clearly 
established” the law for qualified-immunity purposes. 
The court thus permitted damages claims to proceed 
against state corrections and parole officials who 
enforced unpronounced PRS terms. The questions 
presented are: 

1. Whether a convicted offender has a clearly 
established constitutional right—sufficient 
to defeat qualified immunity—to separate 
judicial pronouncement of mandatory 
postrelease supervision. 

2. Whether, absent a definitive ruling from 
this Court, a federal court of appeals’ 
habeas ruling could clearly establish such a 
right without regard to contrary rulings by 
state courts of coordinate jurisdiction.  
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Alexander, are current or former officials employed 
either by the New York State Department of 
Corrections and Community Supervision or one of its 
two predecessor agencies, the New York State 
Department of Correctional Services and the New 
York State Division of Parole (collectively 
“petitioners” or “state officials”).   

Petitioners were sued in their individual capacity 
for damages by respondents Shawn Michael Vincent, 
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PETITION FOR A WRIT OF CERTIORARI 

The Attorney General of the State of New York, 
on behalf of petitioners, current and former state 
corrections and parole officials, respectfully petitions 
for a writ of certiorari to review the judgments of the 
United States Court of Appeals for the Second Circuit 
in these cases. 

OPINIONS BELOW 

The opinion of the court of appeals in Vincent v. 
Yelich (Pet. App. 1a–47a) is reported at 718 F.3d 157.  
The unpublished summary order of the court of 
appeals  in Betances v. Fisher (Pet. App. 52a–56a) is 
reported at 519 F. App’x 39.  The opinions of the 
district courts in Vincent (Pet. App. 60a–70a, 71a–
75a) are reported at 812 F. Supp. 2d 276 and 2012 
WL 264210. The opinion of the district court in 
Betances (Pet. App. 76a–116a) is reported at 852 F. 
Supp. 2d 379. 

JURISDICTION 

The court of appeals’ judgments in both Vincent 
and Betances were entered on June 4, 2013.  A timely 
petition for rehearing in banc was denied in Vincent 
on May 23, 2014 (Pet. App. 48a-49a, 50a–51a) and in 
Betances on June 27, 2014 (Pet. App. 57a–59a). On 
August 13, 2014, Justice Ruth Bader Ginsburg 
granted petitioners an extension of time to and 
including September 25, 2014, to file a petition for 
certiorari in Vincent. The jurisdiction of this Court is 
invoked pursuant to 28 U.S.C. § 1254(1). 
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STATUTORY PROVISIONS INVOLVED 

The following statutory provisions are reproduced 
in the appendix to this petition: N.Y. Correction Law 
§ 601-d and N.Y. Penal Law § 70.45 (current and 
former versions) and § 70.85. 

INTRODUCTION 

This case presents two questions of urgent 
importance to the States: First, whether this Court’s 
decision in  Hill v. United States ex rel. Wampler, 298 
U.S. 460 (1936), clearly established that convicted 
offenders have a right to be relieved of mandatory 
postrelease supervision if the supervision term was 
not separately pronounced by a judge at sentencing.  
And second, whether in the absence of a dispositive 
Supreme Court ruling, a federal court of appeals 
ruling can clearly establish a constitutional right 
without any consideration of the contrary views of  
state courts.  Both questions have nationwide impor-
tance.   

Many States like New York require that 
convicted offenders serve supervision terms or submit 
to other mandatory conditions following a term of 
imprisonment. State and federal courts are divided 
over whether Wampler requires separate judicial 
pronouncement of postimprisonment sentencing 
terms and conditions when the terms are nondiscre-
tionary and mandated by statute. Many thousands of 
state sentences are potentially at risk if judicial 
pronouncement is a mandatory due process require-
ment, as the Second Circuit held.  The answer to that 
question will affect the potential liability of state 
corrections officials in damages for implementing 
unpronounced postrelease supervision for large 
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numbers of convicted persons, as in this case; it will 
also affect the availability of habeas corpus relief for 
persons subject to such postrelease supervision, or 
incarcerated after revocation of such supervision. 

This case also presents an important issue 
concerning the scope of the qualified-immunity 
defense when state and federal courts are divided on 
a constitutional point. The Second Circuit held that, 
although Wampler did not clearly establish the law 
for purposes of qualified immunity, that the circuit’s 
own highly controversial interpretation of Wampler 
did so, even though New York state courts disagreed. 
The circuit’s qualified-immunity ruling in effect 
requires state and local officers to ignore and defy 
rulings of state courts, on pain of liability in 
damages—an intolerable rule for federalism purposes. 
In this case, the Second Circuit’s rule required 
corrections officials to decline to enforce unpronounced 
PRS terms while  state courts continued to hold that 
the same PRS terms were mandatory, enforceable, 
and necessary for public safety. Had state officials 
abruptly ceased enforcing PRS terms, thousands of 
violent-felony offenders either would have been 
immediately removed from supervision in the 
community, or immediately released from the revoca-
tion terms they were serving after having violated 
their PRS terms. The law should not subject state 
and local officers to damages suits when they act in 
conformity with decisions of courts in their own 
State. And the qualified-immunity test should not 
disregard those state-court decisions, which state 
officials are obliged to follow. 
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STATEMENT 

A. New York’s Mandatory PRS Scheme 
for Violent Felony Offenders 

In the 1990s, the New York Legislature 
overhauled New York’s sentencing scheme for 
violent-felony offenders. Under the prior scheme, 
trial judges sentenced offenders by imposing a 
minimum period and maximum term of incarcer-
ation. The minimum period defined the date on 
which the offender was first eligible for release to 
parole supervision; actual release on parole could 
occur at any time between the minimum period and 
maximum term, at the discretion of the parole board.  
This scheme remains in effect in New York for many 
other categories of convicted offenders. 

Like other States and the federal government, 
the New York Legislature sought to increase 
legislative control over sentencing and to provide 
certainty and uniformity over sentences and release 
dates for persons convicted of violent felonies.  The 
Legislature accomplished these aims by establishing 
a new system of “determinate sentencing . . . followed 
by periods of mandatory postrelease supervision.”  
People v. Catu, 4 N.Y.3d 242, 244 (2005). The new 
scheme removed discretion and uncertainty with 
respect to release dates. Instead, the Legislature 
defined each determinate sentence of imprisonment 
for a violent-felony offender to automatically 
“include[], as a part thereof, an additional period of 
post-release supervision.”1 Penal Law § 70.45(1) (Pet. 

                                                                                       
1 The Legislature also extended determinate sentencing 

and mandatory PRS to offenders convicted of designated drug 
(continues on next page) 
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App. 123a). Under the new statute, a determinate 
sentence specifies a fixed term of imprisonment, after 
which an offender would be released to supervision 
(subject to adjustment for “good time” credits earned 
in prison).  The statute also defines supervision as a 
fixed period of time after release from imprisonment, 
rather than the balance of unserved time remaining 
on an offender’s sentence, as under the former parole 
scheme.2 PRS, like parole, is designed to facilitate the 
prisoner’s transition into the community. Under each 
statutory scheme, the offender is released from a 
correctional facility into the community subject to 
conditions determined by parole officials, and 
violation of those conditions can result in reincarcer-
ation.  Catu, 4 N.Y.3d at 245; see also Penal Law 
§ 70.45(3)-(4) (Pet. App. 122a–123a). 

For nearly a decade after the enactment of the 
new sentencing scheme, “many, if not most,” New 
York courts “assumed” that separate pronouncement 
of PRS terms for violent-felony offenders was not 
legally required, just as pronouncement of parole 
supervision (which PRS was intended to replace) was 
not previously required.  People v. Rogers, Ind. No. 
4608/99, 2008 WL 4916304, at *1 (Sup. Ct. Kings 
County Oct. 28, 2008). Moreover, in enacting the new 
sentencing scheme, the Legislature provided no 

                                                                                          
offenses, Penal Law § 70.45(2)(a)-(d), and felony sex offenses, id. 
§ 70.45(2-a). 

2 The Legislature fixed the period of mandatory PRS at five 
years, unless the defendant is a first-time violent felony offender. 
First-time offenders are subject to mandatory minimum periods 
of PRS based on the nature and statutory classification of their 
underlying felony conviction.  See Penal Law § 70.45(2) & (2)(e)-
(f) (Pet. App. 121a–122a).   
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direction to state judges to alter prior sentencing 
practice. The new sentencing statute for violent 
felony offenders included “no requirement” that a 
sentencing judge “announce [PRS], at sentencing or 
otherwise.” Scott v. Fischer, 616 F.3d 100, 103 (2d 
Cir. 2010).  

In accordance with the state courts’ uniform 
understanding of PRS as “automatically” imposed by 
statute “without a pronouncement by the sentencing 
court,” People v. Stewartson, 63 A.D.3d 966, 967 (2d 
Dep’t 2009), state corrections and parole officials 
enforced mandatory PRS terms, whether the terms 
were orally imposed by sentencing judges or not.  
This administrative practice was well known and had 
been “routinely upheld” by state courts. Scott, 616 
F.3d at 106.  During later litigation, see infra at 8, 
state officials’ enforcement of mandatory PRS terms 
was commonly described as the “administrative 
imposition” of PRS. That description is somewhat 
misleading because the state officials were not 
imposing PRS in their discretion.  Under the 
prevailing view of state courts at the time, PRS was 
imposed by statute; state officials, as a result, were 
simply enforcing statutory requirements when they 
“administratively imposed PRS,” Moulton v. State, 
114 A.D.3d 115, 127 (3d Dep’t 2013) (quotation 
marks omitted). 
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B. The Second Circuit’s Decision 
Mandating Pronouncement of 
PRS Terms 

In 2006, the Second Circuit issued a habeas 
decision, Earley v. Murray, 451 F.3d 71 (2d Cir. 
2006), that upended settled state sentencing 
procedure. The petitioner in Earley was a convicted 
violent-felony offender who had been released to PRS 
and then reincarcerated as a result of violating the 
conditions of his release.   He claimed, inter alia, that 
he was entitled to release because his PRS term had 
not been judicially pronounced at sentencing, and 
was therefore null and void.  

The court of appeals agreed, concluding that 
Earley’s PRS term could not be enforced because the 
“only [constitutionally] cognizable sentence is the one 
imposed by the judge.”  Id. at 75.  Earley based its 
broad constitutional holding on a single source of 
authority: this Court’s opinion in Hill v. United States 
ex rel. Wampler, 298 U.S. 460 (1936). In Wampler, a 
district court had sentenced a federal defendant to a 
term of imprisonment and a $5,000 fine. The clerk of 
the court added to the defendant’s commitment 
papers an additional requirement that the defendant 
remain imprisoned until he paid the fine—a 
condition that was within the district court’s 
discretion to include (or not include) in the 
defendant’s sentence. No statute or written rule 
authorized the clerk to impose the condition in the 
district court’s place. This Court accordingly 
concluded that the condition inserted by the clerk 
was void and unenforceable. 

Earley recognized that Wampler could be 
distinguished on the ground that it did not deal with 
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a sentencing term that was mandated by law.  Id. at 
74. The panel also acknowledged that Wampler gave 
no indication that it was based on the Constitution. 
The panel nonetheless stated that “we believe” that 
Wampler’s holding “is based in the due process 
guarantees of the United States Constitution.”  Id. at 
76 n.1. The Earley panel subsequently made clear 
that even if the New York Legislature meant to 
mandate enforcement of PRS terms without judicial 
pronouncement, in its view Wampler barred that 
result.  Earley v. Murray, 462 F.3d 147, 148–49 (2d 
Cir. 2006) (denying rehearing), cert. denied, 551 U.S. 
1159 (2007).     

C. Contrary State-Court Decisions 
and the Unresolved Conflict over 
the Constitutionality of Enforcing 
Unpronounced PRS Terms  

In the wake of Earley, convicted violent-felony 
offenders began to raise similar due process 
challenges in New York state court in direct criminal 
appeals, in state habeas proceedings, and in 
administrative challenges, seeking to prohibit state 
officials’ continued enforcement of PRS terms not 
separately pronounced by state sentencing judges. 
Exercising their independent authority, some state 
courts followed Earley. Many others did not.  See, 
e.g., Matter of Quinones v. State Dep’t of Corrs., 14 
Misc. 3d 390, 395–96 (Sup. Ct. Albany County 2006); 
People v. Edwards, Ind. No. 5588/01, 2007 WL 
969416, at *8–*14 (Sup. Ct. N.Y. County Mar. 31, 
2007).   

The Earley panel suggested in its initial decision 
that resentencing was the appropriate remedy for 
unpronounced PRS terms.  If state officials “discovered” 
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that mandatory PRS terms had not been pronounced, 
the panel stated that state officials should inform the 
prosecuting entity (district attorneys in New York), 
and the district attorney could then seek to correct 
the sentence in state court.  Earley, 451 F.3d at 76. 
But district attorneys, who are independently elected 
constitutional officers, see N.Y. Const. art. 13, § 13(a), 
and state courts were not uniformly convinced that 
Earley’s due process ruling was correct or that it 
controlled. 

Within a year of the Second Circuit’s decision, 
two of the four departments of the New York 
Appellate Division had rejected the constitutional 
holding of Earley—continuing to find enforcement of 
nonjudicially pronounced PRS terms constitutional 
and resentencing thus unnecessary. See Scott, 616 
F.3d at 107 (recounting the history and citing cases). 
In 2008, the New York Court of Appeals held—for the 
first time—that judicial pronouncement of PRS was 
required under state criminal procedural statutes; 
the court expressly declined to reach the federal 
constitutional question. See People v. Sparber, 10 
N.Y.3d 457, 471 n.5 (2008); Matter of Garner v. N.Y. 
State Dep’t of Corr. Servs., 10 N.Y.3d 358, 363 (2008).  

At the time of the New York Court of Appeals’ 
decisions, there were approximately 50,000 convicted 
violent-felony offenders in New York subject to 
mandatory PRS terms (Betances CA2 App. 143–146). 
The New York Court of Appeals concluded that 
resentencing was the proper remedy for curing prior 
pronouncement errors. See Sparber, 10. N.Y.3d at 
472 (explaining that “the failure to pronounce the 
required sentence [with mandatory PRS term] 
amounts only to a procedural error, akin to a 
misstatement or clerical error, which the sentencing 
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court could easily remedy”); see also Matter of 
Garner, 10 N.Y.3d at 363 n.4.   

The New York Legislature responded by enacting 
a new statutory procedure for resentencing offenders 
to PRS.3 See Correction Law § 601-d (Pet. App. 117a–
120a). The new procedure permits the state 
sentencing court either to resentence the offender to 
a sentence including PRS, or, with the consent of the 
district attorney, to decline to resentence the offender 
to PRS, leaving the mandatory (but unpronounced) 
term of PRS unenforceable. See id. § 601-d(4)-(5); 
Penal Law § 70.85  (Pet. App. 118a–120a, 124a–125a). 
State law does not authorize state officials to decline 
to enforce mandatory PRS outside the process 
mandated by the new resentencing statute. See 
Correction Law § 601-d(6) (Pet. App. 120a). 

The New York Court of Appeals decisions and the 
new resentencing scheme resolved the pronounce-
ment issue prospectively as a matter of state law. 
But the Court of Appeals ruled only on independent 
state procedural grounds and did not endorse 
Earley’s due process holding.  As a result, the conflict 
between state courts and the Second Circuit over the 
constitutional validity of unpronounced PRS terms 
remained unsettled. 

                                                                                       
3 In addition to providing a new resentencing remedy, the 

Legislature also amended Penal Law § 70.45 in response to the 
Court of Appeals decisions to prospectively require that 
sentencing judges “state . . . [the] additional period of post-
release supervision” mandated for violent-felony offenders” (Pet. 
App. 121a). 
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D. Proceedings Below   

Earley resulted in a flood of damages actions 
brought in federal court under 42 U.S.C. § 1983. 
Offenders sought millions of dollars from petitioners 
and other state officials in their individual capacities, 
based on the officials’ enforcement of unpronounced 
PRS terms and their failure to release offenders from 
custody or supervision before receiving a state-court 
order mandating or authorizing the offender’s release 
(for example a state-court order declining to 
resentence an offender to PRS under the new 
resentencing statute). “[T]he great majority of 
district courts” dismissed the § 1983 suits, concluding 
that state officials were entitled to qualified 
immunity because “New York courts” continued to 
find the enforcement of unpronounced PRS terms 
lawful after Earley. Sudler v. City of N.Y, 689 F.3d 
159, 176 (2d Cir. 2012), cert. denied, 133 S. Ct. 2777 
(2013). The Second Circuit affirmed those district 
court judgments—agreeing that state-court decisions 
were relevant in assessing the legal landscape that 
defendant officials confronted.  See Scott, 616 F.3d at 
107–08; see also Joyner-El-Qawi-Bey v. Russi, 439 F. 
App’x. 36 (2d Cir. 2011); Rivers v. Fischer, 390 F. 
App’x 22 (2d Cir. 2010). In the cases at issue here, 
however, the Second Circuit shifted course and 
applied a qualified-immunity test that treats state-
court decisions as irrelevant to the qualified-
immunity inquiry. (Pet. App. 1a–47a, 53a–56a.) 

The underlying damages suits (one a putative 
class action) were brought by respondents in three of 
the four federal judicial districts of New York. 
Respondents’ complaints allege that their PRS terms 
were not separately judicially pronounced and that 
petitioners implemented a policy of administratively 
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adding PRS to respondents’ records and enforcing 
unpronounced PRS terms, including in cases where 
petitioners affirmatively knew that respondents had 
not been judicially sentenced to PRS. Petitioners 
moved for summary judgment in one of the Western 
District actions and moved to dismiss the other 
actions on qualified-immunity grounds. Petitioners’ 
motions were granted in the Northern and Western 
Districts and denied in the Southern District.  (Pet. 
App. 60a–70a, 71a–75a, 76a–116a.) 

Despite different rulings, all of the district courts 
agreed on a central point—that state-court decisions 
were relevant in assessing petitioners’ entitlement to 
qualified immunity. (See Pet. App. 69a (noting that 
“New York state appellate courts remained split as to 
Earley’s import and scope”), 98a–111a (treating state-
court decisions as relevant but identifying other 
purported reasons why petitioners could not rely on 
state-court authority).)  On appeal, the Second Circuit 
disagreed. In Vincent, the Second Circuit rejected the 
district courts’ rationale for granting qualified 
immunity to the state officials in the upstate cases, 
concluding that Earley clearly established the law for 
petitioners—notwithstanding widespread rejection of 
Earley’s holding by New York courts. The panel 
excluded those contrary state-court decisions from 
the qualified-immunity analysis, reasoning that the 
law was “clearly established” because the Second 
Circuit’s prior decision in Earley was clear. 
Subsequent conflict or disagreement by state courts, 
no matter how widespread or substantial, was 
insufficient to shield petitioners from damages 
because state judges had no power, in the Vincent 
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panel’s view, to “disestablish” the law once a circuit 
opinion recognizes a federal right.4  (Pet. App. 28a.)    

In Betances, the Second Circuit affirmed by 
summary order the district court’s denial of peti-
tioners’ motions to dismiss, relying on its holding in 
Vincent. (Pet. App. 52a–56a.) The court of appeals 
denied petitions for rehearing in banc in both Vincent 
and Betances.  (Pet. App. 48a–49a, 50a–51a, 57a–
59a.)   

REASONS FOR GRANTING THE PETITION 

I. The Decision Below Conflicts with Other 
Courts in Recognizing Clearly Established 
Right to Judicial Pronouncement of 
Mandatory Postrelease Supervision. 

In Earley, the Second Circuit interpreted this 
Court’s decision in Wampler to require judicial 
pronouncement of statutorily mandated PRS terms 
as a matter of federal due process. See Earley, 451 
F.3d at 74–76.  In the decisions here, the Second 
Circuit held that its habeas decision in Earley 
“clearly established that where the [sentencing] court 
has not included PRS in a defendant’s sentence,” 
enforcement of PRS is constitutionally prohibited, 
and hence there is no qualified immunity for a 
damages claim based on violation of that rule. (Pet. 
App. 25a–28a.) The Second Circuit’s interpretation of 

                                                                                       
4 Plaintiffs in Vincent discussed only petitioner Annucci in 

their briefing to the Second Circuit. The Vincent panel 
accordingly reversed the district court’s dismissal of claims 
against Annucci, but affirmed the dismissals as to the other 
defendants in those cases.  (Pet. App. 6a–7a, 39a–41a.)   
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Wampler has been squarely rejected by other state 
and federal courts. This Court’s review is warranted 
to resolve the conflict.  

1. The Ninth Circuit, the Seventh Circuit, and 
the Supreme Court of Illinois have all rejected 
Earley’s holding that due process prohibits the 
automatic imposition of supervision and other 
postrelease sentencing terms by statute—agreeing 
with the New York state courts that declined to 
follow Earley’s due process ruling. See Maciel v. Cate, 
731 F.3d 928, 930, 933–34 (9th Cir. 2013) (declining 
to grant habeas relief based on facts “materially 
identical” to Earley because “Wampler . . .  expressly 
applies only to discretionary sentencing terms rather 
than statutorily mandated requirements”); Carroll v. 
Daugherty, __ F.3d __, 2014 WL 4178201, at *1  (7th 
Cir. Aug. 25, 2014) (Posner, J.) (concluding that 
“Earley misinterprets Wampler”); People v. 
McChriston, 2014 IL 115310, ¶ 31, 4 N.E.3d 29, 37 
(2014) (noting that while “Earley decided to read 
Wampler broadly and apply it to mandatory statutory 
sentencing provisions, we are unpersuaded and do 
not adopt the reasoning from Earley”).  These courts 
have thus upheld as lawful the very same conduct 
that, under the Second Circuit’s ruling, subjected 
New York officials to monetary liability here: the 
enforcement of statutorily mandated sentencing 
conditions not pronounced or otherwise imposed by 
state sentencing judges.  

In Maciel, the Ninth Circuit affirmed the denial 
of habeas relief to a California inmate who challenged 
the enforcement of statutorily mandated parole and 
sex-offender registration requirements on the ground 
that the requirements had not been judicially 
pronounced at his state sentencing hearing.  The 
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Ninth Circuit, in contrast to the Second Circuit, 
found that Wampler could not be read to apply to 
sentencing decisions “made by the legislature.” 731 
F.3d at 934.  The panel thus saw no due process 
problem with state officials’ enforcement of statu-
torily mandated sentencing terms, even in the 
absence of judicial pronouncement, because a “duly 
enacted [state] law” could “regulate [a] sentence 
without offending the Constitution.”5 Id. at 935. 

Likewise, in McChriston and Carroll, the 
Supreme Court of Illinois and the Seventh Circuit 
found Wampler inapplicable to an Illinois supervision 
scheme equivalent to the New York PRS scheme at 
issue in Earley. As was the case in New York when 
Earley was decided, Illinois required by statute that 
mandatory supervision terms be automatically 
included in designated felony offender sentences. 
Illinois corrections and parole officials enforced the 
mandatory supervision terms, as petitioners did here, 
even if the terms were not judicially pronounced or 
otherwise imposed by a judge.  See McChriston, 2014 
IL 115310, ¶ 8, 4 N.E.3d at 32; Nance v. Lane, 663 
F. Supp. 33, 35 (N.D. Ill. 1987). The Illinois Supreme 
Court concluded that enforcement of unpronounced 

                                                                                       
5 The majority of federal circuits have held that state sex-

offender registration requirements are “collateral consequences 
of conviction” that are “insufficient to satisfy the custody 
requirement” for grant of federal habeas relief. Calhoun v. 
Attorney General of Colo., 745 F.3d 1070, 1074 (10th Cir. 2014) 
(listing cases). The Ninth Circuit in Maciel appeared to assume 
that the challenged California registration requirements were a 
part of the state petitioner’s sentence and that federal habeas 
relief was available in theory to relieve petitioner from ongoing 
registration obligations.  



 

 

16

Illinois supervision terms complied with due process, 
and rejected the argument that Wampler prohibited 
the enforcement of supervision terms mandated by 
statute.  See McChriston, 2014 IL 115310, ¶¶ 25–31, 
4 N.E.3d at 35–37.   

The Seventh Circuit on habeas review reached 
the same conclusion about the Illinois scheme—
rejecting the Second Circuit’s interpretation of 
Wampler and deeming Wampler “inapposite” to state 
officials’ enforcement of statutorily prescribed, but 
judicially unpronounced, supervision terms. Carroll, 
2014 WL 4178201, at *1–*2. The Seventh Circuit 
explained that enforcement of mandatory supervision 
was not an unauthorized “administrator’s amend-
ment,” like the clerk’s action in Wampler, but instead 
constituted enforcement of the legislature’s statutory 
directive; such enforcement did not violate the 
Constitution. Id. at *2.   

Both the Ninth Circuit and the Seventh Circuit 
decisions directly rejected the Second Circuit’s 
determination in Earley that Wampler clearly 
establishes a right of judicial pronouncement for 
federal habeas purposes. See 28 U.S.C. § 2254(d)(1) 
(an application for a writ of habeas corpus may not be 
granted unless the state courts’ adjudication of a 
constitutional claim was “contrary to, or involved an 
unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of 
the United States”).  In the decisions here, the Second 
Circuit held that while Wampler clearly established 
the law for purposes of granting habeas, Wampler 
did not clearly establish the law for purposes of 
qualified immunity. (See Pet. App. at 22a–23a 
(acknowledging that Wampler “neither clearly 
established . . . nor was a clear harbinger” of a clear 
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due process right prohibiting petitioners from 
enforcing unpronounced PRS terms).) The circuit 
nonetheless concluded that its own interpretation of 
Wampler in Earley was sufficient to establish the law 
for petitioners, barring a claim of qualified-immunity, 
whether or not Wampler itself was clear.  (Pet. App. 
at 23a–30a.)  Whatever the relationship between the 
clearly established law standard for federal habeas 
relief and for qualified immunity for government 
officers in other situations, if Wampler does not 
reasonably extend to enforcement of statutorily 
prescribed postrelease supervision terms even for 
habeas relief, as the Ninth and Seventh Circuits 
found, petitioners should be entitled to qualified 
immunity here. 

2. As the conflicting decisions from other state 
and federal courts demonstrate, there are multiple, 
overlapping reasons that Wampler—a decision about 
the unauthorized action of a court clerk—does not 
apply to the enforcement of statutorily prescribed 
supervision terms and other postrelease sentencing 
conditions mandated by statute. 

First, in Wampler, the decision whether to order 
imprisonment pending payment of a fine was 
committed to the federal sentencing court’s 
discretion. But this case, like the Illinois cases, 
concerns PRS mandated by a statute that 
deliberately removes discretion from sentencing 
judges—by not committing the decision to impose or 
not impose PRS to sentencing judges’ choice. 
Wampler did not involve or address the question 
whether a sentencing term mandated by law could be 
enforced without separate judicial pronouncement.  
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Second, there is no basis to “infer,” as the Second 
Circuit did, that Wampler was based on constitu-
tional principles applicable to the States, rather than 
federal sentencing statutes and procedures that are 
not mandatory for state sentencing schemes.  
Wampler addressed what the lower courts saw only 
as a “question of practice and procedure with regard 
to the enforcement of fines in criminal cases in the 
federal courts.”6 United States v. Wampler, 10 F. 
Supp. 609, 609–10 (D. Md. 1935) (emphasis added).  
The parties’ briefs to this Court raised primarily 
statutory issues.  To be sure, Justice Cardozo’s opinion 
in Wampler used broad language in stating “[t]he 
only sentence known to the law is the sentence or 
judgment entered upon the records of the court.”  
Wampler, 298 U.S. at 464 (emphasis added). But the 
relevant “law” this Court was addressing was federal 
sentencing procedures as applied by federal courts 
under federal statutes—not constitutional due 
process.7  

In fact, Wampler recognized that the States 
might adopt different sentencing procedures.  The 

                                                                                       
6 Wampler was a federal prosecution, and this Court’s review 

of the sentence therefore extended not only to constitutional 
issues but also to issues of federal statutory interpretation and 
to the exercise of federal supervisory power. 

7 Federal sentencing law, as Wampler reflects, gives 
controlling weight to orally pronounced sentences as matter of 
“firmly established and settled principle”—making judicial 
pronouncement uniquely important to federal sentencing.  
United States v. Villano, 816 F.2d 1148, 1450–51 (10th Cir. 
1987) (en banc).  But the same federal framework—and 
presumption in favor of judicial pronouncement—does not bind 
the States with respect to state sentencing schemes.  
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controversy in Wampler arose because the federal 
district court in Maryland had chosen to adopt a 
long-established Maryland state practice that 
permitted state offenders to be imprisoned until they 
paid a sentenced fine even if the requirement of 
continued imprisonment was not imposed at 
sentencing by a state judge.  See Wampler, 298 U.S. 
at 462; Wampler, 10 F. Supp. at 610–12; Br. for 
Appellant Hill, 1936 WL 40162, at *13. There was no 
claim before the Court in Wampler that Maryland’s 
enforcement of unpronounced sentencing terms was 
somehow constitutionally prohibited. See Br. for 
Resp. Wampler, 1936 WL 75648,  at *6 (“There is no 
need for reference to the procedure of State courts in 
Maryland as the Federal Statute is clear.”).  And this 
Court did not in any way suggest that Maryland and 
other States had to follow the requirement of judicial 
pronouncement that the Court imposed under federal 
law.   

3. Resolving the dispute over Wampler’s 
relevance (if any) to state sentencing procedures,8 
and Wampler’s application to mandatory sentencing 
terms, is critically important. Many States impose 
mandatory supervision and other sentencing 
conditions by statute, often without specifying that 
judicial pronouncement is necessary.9  Some statutes 

                                                                                       
8 Petitions for certiorari are pending in both Maciel (13-

10083) and McChriston (13-9871), and have been set by this 
Court for the September 29, 2014, conference.  

9 See, e.g., Cal. Penal Code §§ 3000, 3451; 730 Ill. Comp. 
Stat. 5/5-8-1(d); Kan. Stat. Ann. § 22-3717; Ky. Rev. Stat. Ann. 
§ 532.400; Me. Rev. Stat. Ann. tit. 17-A, § 1231; Md. Code Ann., 
Corr. Servs. § 7-501; Minn. Stat. § 609.3455(6)-(7); Miss. Code 
Ann. § 47-7-34; N.J. Stat. Ann. § 2C:43-6.4; N.C. Gen. Stat. Ann. 

(continues on next page) 
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expressly provide that supervision terms are valid 
and enforceable even in the absence of judicial 
pronouncement—a rule that would be unconstitu-
tional under the Second Circuit’s interpretation of 
Wampler.  See, e.g., Ohio Rev. Code Ann. 
§ 2967.28(B) (“the failure of a sentencing court to 
notify the offender [of a supervision term] . . .  does 
not negate, limit, or otherwise affect the mandatory 
period of supervision that is required for the 
offender”); Kan. Stat. Ann. § 21-4704 (in effect 1993–
2011) (“[f]ailure to pronounce the period of 
postrelease supervision [by the sentencing court] 
shall not negate the existence of such period of 
postrelease supervision”). The Second Circuit’s 
interpretation of Wampler calls the validity of all of 
these laws into question and potentially invalidates 
thousands of state sentences where supervision 
terms may not have been pronounced by a state 
judge.   

Prior to the Second Circuit’s 2006 decision in 
Earley, no court had ever identified a due process 
right to judicial pronouncement of supervision and 
related terms.  As a result, there was no reason for 
state legislatures, judges, and officials to view 
separate judicial pronouncement as a prerequisite to 
enforcement of mandatory PRS and other postrelease 
sentencing conditions. Although New York and 
Illinois subsequently amended their statutes to 
require judicial imposition of supervision terms going 
forward, see supra at 10 n.3;  McChriston, 2014 IL 

                                                                                          
§ 15A-1368.2; Ohio Rev. Code Ann. § 2967.28; Or. Rev. Stat. 
§ 144.103; Va. Code Ann. § 19.2-295.2; Wash. Rev. Code 
§ 9.94A.701; W. Va. Code § 62-12-26. 
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115310, ¶¶ 17–18, 4 N.E.3d at 33–34, those 
amendments do not negate the pressing need for this 
Court’s review.  The validity of other state laws 
remains at issue. And the Second Circuit’s erroneous 
ruling ties the hands of state legislatures that might 
wish to take a different approach on judicial 
pronouncement of other mandatory sentencing terms. 
There is a critical difference between requiring 
judicial pronouncement as a matter of state law and 
requiring pronouncement as a constitutional mandate.  
The former leaves the question to state legislatures 
and leaves open the path to differing state sentencing 
schemes and innovation. See Oregon v. Ice, 555 U.S. 
160, 170 (2009). The latter permanently restricts 
state legislatures’ policy options. 

Clarification from this Court also remains crucial 
even if other federal and state courts continue to 
reject the Second Circuit’s interpretation of Wampler.  
Not only will the States in the Second Circuit remain 
bound by a fundamentally mistaken constitutional 
holding, but continued litigation over Wampler is also 
unnecessary and wasteful if Wampler itself has no 
constitutional basis.  See supra at 18-19.  Countless 
state and federal courts (in direct criminal appeals, 
state and federal habeas proceedings, and related 
§ 1983 actions) will all have to analyze Wampler and 
distinguish Earley—an enormous investment of 
judicial resources if Wampler is not controlling.  

Finally, if the Second Circuit correctly 
interpreted Wampler, prompt guidance from this 
Court is necessary to prevent ongoing due process 
violations and also to avoid vast remedial problems 
for the States. Resentencing offenders with 
unpronounced terms may be an option if lack of 
pronouncement is a due process flaw. But double-
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jeopardy principles and other state procedural rules 
might legally bar resentencing if too much time has 
lapsed from the date of an offender’s original 
sentence and conviction. See, e.g., People v. Williams, 
14 N.Y.3d 198 (holding that double jeopardy bars 
resentencing to reimpose PRS if an inmate has 
already served a full sentence of imprisonment and 
has been released into the community on 
supervision), cert. denied, 131 S. Ct. 125 (2010).   

Only this Court can settle the ongoing dispute 
about whether Wampler clearly extends to statutorily 
mandated sentencing terms.  Resolution will avoid 
hampering state legislature in designing state 
sentencing schemes, avoid years of potentially 
pointless litigation over Wampler’s due process 
implications, and give crucial guidance to state 
legislatures and state officials if judicial pronounce-
ment of sentencing terms is, in fact, mandated by due 
process. 

II. The Decision Below Improperly Refused 
to Consider State-Court Rulings in 
Determining Whether a Right Is Clearly 
Established for Qualified-Immunity 
Purposes. 

1. Qualified immunity “gives government officials 
breathing room” to act when they face “open legal 
questions,” Ashcroft v. al–Kidd, 131 S. Ct. 2074, 2085 
(2011), or “contradictory” legal requirements, Davis 
v. Scherer, 468 U.S. 183, 196 (1984) (quotation marks 
omitted). Officials are thus shielded from damages 
suits unless they violate “clearly established” rights. 
This Court has directed that “all relevant authority” 
must be considered in analyzing whether a right is 
clearly established. Elder v. Holloway, 510 U.S. 510, 
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516 (1994).  And this Court has also routinely 
confirmed that state-court decisions are relevant in 
assessing the clarity of federal law—particularly 
decisions of the state courts “in the jurisdiction where 
[a state or local officer] acted.”  Stanton v. Sims, 134 
S. Ct. 3, 7 (2013) (per curiam); see also Safford Unified 
Sch. Dist. No. 1 v. Redding, 557 U.S. 364, 378–79 
(2009). 

This Court has not, however, squarely addressed 
whether state-court decisions should be given weight 
along with federal circuit decisions for purposes of 
qualified immunity when the state courts disagree 
with a circuit court’s identification of a federal right. 
Here, the Second Circuit held that conflicting New 
York authority, including state appellate authority, 
was entitled to no weight at all in light of the Earley 
panel’s due process ruling. The circuit reasoned that 
the judicial-pronouncement issue was no longer open 
after Earley, and that subsequent state-court 
decisions that expressly disagreed with Earley were 
thus irrelevant in determining whether petitioners 
violated clearly established law. (Pet. App. at 25a–
30a.)   

The Second Circuit’s decision deepens an existing 
conflict among the circuits over the relevance of 
state-court decisions to qualified immunity when 
state courts reject or otherwise disagree with a 
circuit’s ruling on federal law. Compare Hopkins v. 
Bonvicino, 573 F.3d 752, 772 (9th Cir. 2009) (“a 
decision by a state court contrary to a holding of  this 
court” is irrelevant in determining whether a claimed 
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constitutional right is clearly established),10 with 
Sutterfield v. City of Milwaukee, 751 F.3d 542, 573 
(7th Cir. 2014) (conflicting state-court decisions have 
equal weight to circuit decisions in assessing whether 
a constitutional right is clearly established ), pet. for 
cert. filed Aug. 6, 2014, No. 14-5742; and Starlight 
Sugar Co. v. Soto, 253 F.3d 137, 143–44 (1st Cir. 
2001) (same).  

By giving no weight to state-court decisions, the 
Second Circuit’s approach inevitably leads not only to 
different rules of law, but also to different rules for 
qualified immunity for the same claim in state and 
federal court.  State courts have concurrent jurisdic-
tion to hear § 1983 actions, and officials are entitled 
to qualified immunity against such claims in state 
court as well as federal court. Many state courts 
naturally look to their own precedent to assess 
whether state and local officials have violated clearly 
established law—giving circuit decisions no greater 
weight than decisions by state judges analyzing 
constitutional law. See, e.g., Feis v. Kings County  
Sheriff’s Dep’t, 165 Wash. App. 525, 547 (2011); 
Arneson v. Jezwinski, 225 Wis. 2d 371, 389–90 (1999); 
Ochser v. Funk, 228 Ariz. 365, 372 (2011).   

This Court should grant review to prevent 
conflicting qualified-immunity standards from 

                                                                                       
10 The Second Circuit cited Hopkins as the sole authority 

for its exclusion of conflicting state decisions from the qualified-
immunity inquiry. (Pet. App. 28a.)   Hopkins explained, however, 
that this “Court has provided little guidance as to where courts 
should look to determine whether a particular right was clearly 
established at the time of the injury” and indicated that it was 
excluding state decisions because that question had been left 
open by this Court.  Hopkins, 573 F.3d at 772. 
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subjecting state and local officers to different liability 
rules based on the circuit in which they are located, 
and the specific forum (state or federal) where 
plaintiffs have chosen to file a damages action. 

2.  The Second Circuit’s refusal to grant equal 
respect to the rulings of New York state courts also 
warrants this Court’s intervention because the 
exclusion of state-court decisions is deeply offensive 
to federalism principles under which “the state courts 
share responsibility for the application and 
enforcement of federal law.” Howlett ex rel. Howlett v. 
Rose, 496 U.S. 356, 372–73 (1990).  

In holding that contrary state-court decisions 
could not “disestablish” the law (Pet. App. 28a), the 
Second Circuit mistakenly presumed that it alone 
had authority to “establish” federal constitutional 
law. But that is not true. In our constitutional 
system, state courts have equal and independent 
authority to interpret and enforce the Constitution. 
See Burt v. Titlow, 134 S. Ct. 10, 15 (2013); see also 
Lockhart v. Fretwell, 506 U.S. 364, 376, (1993) 
(Thomas, J., concurring) (“In our federal system, a 
state trial court’s interpretation of federal law is no 
less authoritative than that of the federal court of 
appeals in whose circuit the trial court is located.”).  

Indeed, the Constitution itself places the 
responsibility for enforcing constitutional guarantees 
on state judges—without mandating that lower 
federal courts exist at all.  See U.S. Const. art. I, § 9; 
art. III.  Congress’s later creation of lower federal 
courts did not make circuit decisions more relevant 
or controlling than state-court precedents.  State 
judges are not bound by the views of the federal 
courts of appeals.  See Johnson v. Williams, 133 S. 
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Ct. 1088, 1098 (2013).  Rather, state and federal deci-
sions have coordinate and equal weight, and it is this 
Court, and this Court alone, that has final authority 
to resolve any conflicts between state and federal 
courts on federal constitutional law. See Idaho v. 
Coeur d’Alene Tribe, 521 U.S. 261, 275–76 (1997) 
(opinion of Kennedy. J.) (“It is the right and duty of 
the States, within their own judiciaries, to interpret 
and follow the Constitution . . . subject to a litigant’s 
right of review in this Court in a proper case.”).   

There is no reason to presume that state judges 
are any less competent in interpreting and applying 
the Constitution than federal judges.  See Stone v. 
Powell, 428 U.S. 465, 494 n. 35 (1976). When this 
Court resolves a conflict between state and federal 
courts, it is often the state courts’ view of the 
Constitution that prevails.  See, e.g., County Court of 
Ulster County v. Allen, 442 U.S. 140 (1979) (reversing 
Second Circuit’s habeas ruling and upholding New 
York courts’ due process rulings); White v. Woodall, 
134 S. Ct. 1697 (2014) (reversing Sixth Circuit’s 
habeas ruling and confirming that Kentucky courts’ 
interpretation of Fifth Amendment was objectively 
reasonable). 

State-court decisions have even greater signifi-
cance when, as here, the question is whether state 
officials are bound by clearly established law. The 
decisions and orders of state judges are undeniably 
relevant to state and local officers.  State courts 
supervise the day-to-day conduct of state and local 
officers, see Coeur d’Alene Tribe, 521 U.S. at 275–76, 
and their decisions form the primary body of law that 
officers look to and rely upon.  Even if directly 
conflicting federal authority exists, state and local 
officers are not free to simply ignore the authority of 
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state courts or to decline to follow their orders. As 
this Court recognized just last term, “[i]t is especially 
troubling” to subject state and local officers to 
personal damages liability “based on actions that 
were lawful according to courts in the [State] where 
the officer acted”—even if their conduct was unlawful 
under circuit precedent. Stanton, 134 S. Ct. at 7.   

The Second Circuit’s insistence on federal circuit-
court supremacy here is particularly troubling in the 
criminal and sentencing contexts. Federal law 
repeatedly recognizes the centrality of state-court 
adjudications concerning the constitutionality of 
state criminal laws and sentencing schemes. Thus, 
the federal habeas statutes require state prisoners to 
raise their federal constitutional challenges to state 
criminal procedures in state courts first, before a 
federal court even has jurisdiction to consider such 
claims. See Cullen v. Pinholster, 131 S. Ct. 1388, 
1398–99 (2011); Rose v. Lundy, 455 U.S 509, 518 
(1982).  Similarly, state prisoners cannot obtain an 
injunction to compel state officials to modify criminal 
or sentencing procedures unless a state court first 
addresses the prisoners’ claims.  See, e.g., Nelson v. 
Campbell, 541 U.S. 637, 650 (2004). And even when 
federal habeas relief is granted, the typical relief 
issued, as in Earley, is a conditional order that gives 
state courts an opportunity to correct the 
constitutional violation identified by the federal 
court. See, e.g., Herrera v. Collins, 506 U.S. 390, 403 
(1993); Hilton v. Braunskill, 481 U.S. 770, 775 (1987).  

In conflict with these principles, the Second 
Circuit held here that federal judges must ignore 
state-court decisions, however on point, for qualified-
immunity purposes once a circuit court has spoken 
on the issue. This disregard of state-court precedent 
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erroneously mandates contempt for state courts and 
state judges as a controlling feature of qualified-
immunity analysis. And it does so in an area 
(criminal law and sentencing) where the States’ 
sovereign interests are paramount. See, e.g., 
Patterson v. New York, 432 U.S. 197, 201 (1977). 

3. The Second Circuit’s erroneous decision also 
warrants this Court’s review because its ruling will 
have profound practical consequences for state 
officials, courts, and legislatures. The effect of the 
decisions below is that state officials must 
immediately comply with circuit court rulings on 
federal constitutional law, on pain of money damages, 
regardless of what state courts might order, and 
regardless of whether state legislatures might wish 
to adopt different responses to an alleged constitu-
tional defect. Such an obligation conflicts with the 
underlying goals of qualified immunity and 
improperly short-circuits state judicial and legis-
lative developments. 

Qualified-immunity protects individual officers, 
but it serves the far broader public purpose of 
ensuring that officers will faithfully perform their 
duties unless the illegality of their conduct is “beyond 
debate.”  al-Kidd, 131 S. Ct. at 2083;  see also Wyatt 
v. Cole, 504 U.S. 158, 167–68 (1992) (the qualified-
immunity defense “acts to safeguard government, 
and thereby to protect the public at large” by 
ensuring that government officials will perform their 
duties); Filarsky v. Delia, 132 S. Ct. 1657, 1665 (2012) 
(same). For that reason, this Court has repeatedly 
emphasized that qualified immunity should apply 
“[i]f judges disagree,” and courts are divided in their 
approach to a constitutional claim.  See, e.g., Wilson 
v. Layne, 526 U.S. 603, 618 (1999). This rule makes 



 

 

29

sense given the goal of protecting government 
functions because government officials should not be 
pressured to abandon public duties (or to take other 
irreversible steps contrary to public interest) based 
on a potentially erroneous view of the law.  

For purposes of identifying potential error in 
constitutional analysis, disagreements between state 
and federal judges are no less telling than 
disagreements between federal judges in different 
circuits—particularly with respect to claims relating 
to state criminal proceedings, which state courts 
regularly and primarily decide. See Titlow, 134 S. Ct. 
at 15 (state judges are equally competent to decide 
constitutional claims relating to criminal convictions 
and sentencing). And, indeed, the disagreement 
between New York courts and the Second Circuit’s 
Earley ruling here was a harbinger of the 
comprehensive rejection of Earley by other federal 
and state courts in the last few years.  The qualified-
immunity defense was designed to preserve 
government functions under these circumstances and 
to enable state officials to perform their public duties 
without fear of being subject to individual damages 
liability for “picking the losing side of the 
controversy.” Wilson, 526 U.S. at 618.   

Denying qualified immunity based solely on an 
intervening circuit decision, notwithstanding 
conflicting state-court rulings, has the opposite effect: 
it coerces state and local officials to immediately and 
unilaterally disregard their mandatory duties and 
instead comply with a federal court’s interpretation 
of their obligations, on pain of money damages. The 
facts of this case highlight the sweeping implications 
of such a rule. The Second Circuit held below that 
state prison officials could avoid damages liability 
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after Earley only if they pursued one of “two 
alternatives”: releasing prisoners, or resentencing 
them. (Pet. App. 34a.) But state courts had declared 
that prison officials would be in violation of state law 
if they unilaterally released prisoners.  People ex rel. 
Joyner v. N.Y. State Div. of Parole, Index No. 
75045/07, 2007 WL 1345702, at *5 (Sup. Ct. Bronx 
County May 8, 2007). And the immediate release of 
thousands of convicted violent-offenders from PRS 
would have had a vast impact on public safety.  The 
state officials sued here should not have been 
compelled to take that step—potentially on the basis 
of a mistaken constitutional ruling—when New York 
courts continued to uphold the enforcement of 
unpronounced PRS terms, and the New York 
Legislature had yet to determine how best to respond 
to Earley. State officials faced squarely conflicting 
mandates—from the Second Circuit’s Earley decision 
on one side and from state courts reaching opposing 
holdings on the other. Qualified immunity was 
designed to shield officials, facing the dilemma of 
conflicting legal directives, from having to take 
actions contrary to public safety for fear of exposure 
to future damages suits. See Davis, 468 U.S. at 196 
(identifying prison wardens, charged with keeping 
inmates in custody, and facing contradictory legal 
requirements, as the quintessential type of 
government official entitled to qualified immunity). 

Likewise, although the Second Circuit held here 
that state officials could have sought resentencing 
instead of simply releasing prisoners, corrections 
officials lacked clear authority under New York law 
to unilaterally seek or obtain resentencing. The state 
courts—the only entities that could hold resentencing 
proceedings—rejected the need for resentencing 



 

 

31

given the mandatory nature of PRS. And indepen-
dently elected district attorneys, constitutional 
officers under state law, see N.Y. Const. art. 13, 
§ 13(a), were mandatory parties in any proceedings 
in which prior pleas and sentences might be affected. 
Unilateral action by state corrections officials would 
have deprived district attorneys of any opportunity to 
argue in state court for continued enforcement of 
mandatory PRS.  And unilateral action by petitioners 
would have deprived state courts of the opportunity 
to assess the constitutionality of their own 
sentencing practices and to determine the appro-
priate remedy.  

The New York Legislature ultimately determined 
that the appropriate remedy for the complicated 
policy problem of unpronounced PRS terms was a 
carefully defined statutory procedure that gives state 
courts and district attorneys the responsibility for 
resentencing violent felony offenders, and that 
requires state corrections officials to follow the lead 
of these other actors. See Correction Law § 601-d 
(Pet. App. 117a–120a). But that procedure was 
enacted only after years of post-Earley litigation in 
the state courts, culminating in two landmark 
rulings from the New York Court of Appeals that 
defined the state-law requirements for any systemic 
reform of New York’s PRS scheme. That judicial and 
legislative response would have been foreclosed if 
state corrections officials, under the threat of extra-
ordinary personal liability, had simply stopped 
enforcing PRS terms altogether and released 
prisoners from state custody immediately after 
Earley.  

The blunt instrument of personal damages 
liability against state and local officers is not a 
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proper vehicle for effecting systemic reforms of state 
sentencing procedures. But that, as a practical 
matter, is the effect of the Second Circuit’s exclusion 
of “contrary” state-court decisions from the qualified-
immunity analysis here. Such a rule pressures state 
and local officials to ignore, bypass, and defy state-
court orders in their favor on pain of potentially 
catastrophic damages liability in a later § 1983 suit. 
And it gives circuit courts, rather than state courts, 
the power to define state officials’ public duties.  The 
exclusion of conflicting state-court decisions in 
weighing qualified immunity for state and local 
officials is a fundamental perversion of the qualified-
immunity doctrine that warrants this Court’s review.   

*     *     *     * 

This case poses federalism issues of surpassing 
importance to the States.  The decision below limits 
the discretion of New York—and potentially other 
States—in designing and administering their 
sentencing schemes, based on the misguided theory 
that Wampler announced a clearly established 
constitutional rule of criminal procedure.  The decision 
below also fails to give proper weight and respect to 
the decisions of state courts on federal constitutional 
issues. States have a strong interest in a qualified-
immunity test that protects state and local officials 
from liability when state courts and lower federal 
courts disagree about the relevant constitutional 
rule. Section 1983 damages liability should not 
require state and local officers to choose between 
complying with the decisions of state courts and 
complying with the decisions of federal courts, until 
this Court has resolved the conflict.     
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CONCLUSION 

The petition for a writ of certiorari should be granted. 
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APPENDIX A — OPINION OF THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND 

CIRCUIT, FILED JUNE 4, 2013

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT

Docket Nos. 11-3893-pr, 11-3966-pr, 12-0439-pr

SHAWN MICHAEL VINCENT, JIMMIE JOHNSON, 
SENECA ROBINSON, GARY ST. MARY, WALTER 

EADES, REGINALD JOHNSON, DONALD 
MCLEAN, JEFFREY PALMER, WAYNE B. 

WRIGHT, JR., SHAWN GOODMAN, 
DAVID WADDELL,

Plaintiffs-Appellants,

- v. –

BRUCE S. YELICH, Superintendent, Bare Hill 
Correctional Facility, in his offi cial and unoffi cial 

capacity; BRIAN FISCHER, in his individual 
capacity and his offi cial capacity as Commissioner 
of the New York State Department of Correctional 

Services; ANTHONY J. ANNUCCI, in his individual 
capacity and his offi cial capacity as Executive Deputy 
Commissioner of and counsel to the New York State 
Department of Correctional Services; RICHARD 

deSIMONE, in his individual capacity and his offi cial 
capacity as Associate Counsel in Charge of the Offi ce of 
Sentencing Review of the New York State Department 

of Correctional Services; LUCIEN J. LECLAIRE, 
JR., in his individual capacity; GLENN S. GOORD, 
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in his individual capacity; HENRY LEMONS, JR., 
in his individual capacity and his offi cial capacity as 

Chairman and Chief Executive Offi cer of the New York 
State Division of Parole; GEORGE B. ALEXANDER, 
in his individual capacity; ROBERT DENNISON, in 

his individual capacity; BRION D. TRAVIS, in his 
individual capacity; and JOHN and JANE DOES 

1-50, various training, supervisory and policymaking 
employees of the New York State Department of 

Correctional Services or the New York Division of 
Parole, in their individual capacities, 

Defendants-Appellees. 

SEAN EARLEY, 

Plaintiff-Appellant, 

- v. - 

ANTHONY J. ANNUCCI, in his personal and 
offi cial capacities as Executive Deputy Commissioner 

of and counsel to the New York State Department 
of Correctional Services; BRIAN FISCHER, 

Commissioner of the New York State Department 
of Correctional Services, in his offi cial capacity and 

his unoffi cial capacity; RICHARD deSIMONE, 
in his individual capacity and his offi cial capacity 
as Associate Counsel in Charge of the Offi ce of 

Sentencing Review of the New York State Department 
of Correctional Services; LUCIEN J. LECLAIRE, 
JR., in his individual capacity; GLENN S. GOORD, 
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in his individual capacity; HENRY LEMONS, JR., 
in his individual capacity and his offi cial capacity as 

Chairman and Chief Executive Offi cer of the New York 
State Division of Parole; GEORGE B. ALEXANDER, 
in his individual capacity; ROBERT DENNISON, in 

his individual capacity; BRION D. TRAVIS, in his 
individual capacity; and JOHN and JANE DOES 

1-50, various training, supervisory and policymaking 
employees of the New York State Department of 

Correctional Services or the New York Division of 
Parole, in their individual capacities, 

Defendants-Appellees.

October 16, 2012, Argued
June 4, 2013, Decided

Before: KEARSE, KATZMANN, and PARKER, Circuit 
Judges.

Appeals challenging judgments of the United States 
District Courts for the Western District of New York 
and the Northern District of New York, respectively, 
dismissing, on grounds of qualifi ed immunity, plaintiffs’ 
complaints alleging, on the basis of Earley v. Murray, 451 
F.3d 71 (2d Cir.), reh’g denied, 462 F.3d 147 (2d Cir. 2006), 
cert. denied, 551 U.S. 1159, 127 S. Ct. 3014, 168 L. Ed. 2d 
752 (2007), that defendants’ imposition and enforcement 
of post-release-from-prison conditions without a judicial 
order was unconstitutional. See Vincent v. Yelich, 812 
F.Supp.2d 276 (W.D.N.Y. 2011); Earley v. Annucci, No.08-
cv-669, 2012 U.S. Dist. LEXIS 10892, 2012 WL 264210 
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(N.D.N.Y. Jan. 30, 2012).

Affi rmed in part; vacated and remanded in part.
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KEARSE, Circuit Judge:

Plaintiffs Shawn Michael Vincent and Jimmie Johnson 
et al., former New York State (“State”) prisoners who 
brought separate actions in the district court and whose 
appeals have been consolidated in this Court, appeal 
from a judgment of the United States District Court for 
the Western District of New York, David G. Larimer, 
Judge, dismissing Vincent’s second amended complaint 
(“complaint”) and Jimmie Johnson’s amended complaint 
(“complaint”) (collectively the “Vincent/JJohnson 
complaints”) against offi cials and employees of the New 
York State Department of Correctional Services (“DOCS”) 
and the New York State Division of Parole (“Parole 
Division” or “Division”) (collectively “DOCS and Parole 
offi cials”). The Vincent/JJohnson complaints, brought 
under 42 U.S.C. § 1983 for damages and declaratory 
relief, alleged that defendants violated plaintiffs’ due 
process rights as announced in Hill v. United States ex 
rel. Wampler, 298 U.S. 460, 56 S. Ct. 760, 80 L. Ed. 1283 
(1936) (“Wampler”), and described in Earley v. Murray, 
451 F.3d 71 (2d Cir.) (“Earley I”), reh’g denied, 462 F.3d 147 
(2d Cir. 2006) (“Earley II”), cert. denied, 551 U.S. 1159, 127 
S. Ct. 3014, 168 L. Ed. 2d 752 (2007), by administratively 
imposing and enforcing conditions of supervision on 
plaintiffs following their release from prison, despite 
the absence of any order for such supervision by the 
courts that sentenced plaintiffs for their crimes. The 
district court granted defendants’ motions to dismiss 
the Vincent/JJohnson complaints pursuant to Fed. R. 
Civ. P. 12(b)(6), ruling that defendants were entitled to 
qualifi ed immunity because the unconstitutionality of 



Appendix A

6a

the administrative imposition of such supervision was 
not clear prior to Earley I, and State cases decided after 
Earley I made it unclear that administrative imposition 
of such conditions was unconstitutional. Plaintiff Sean 
Earley, whose appeal was heard in tandem with those of 
Vincent and Jimmie Johnson, appeals from a judgment 
of the United States District Court for the Northern 
District of New York, Frederick J. Scullin, Jr., Judge, 
granting summary judgment dismissing, also on the basis 
of qualifi ed immunity, Earley’s second amended complaint 
(“complaint”) asserting similar claims for damages 
against most of the same corrections and parole offi cials.

On appeal, plaintiffs contend principally that the 
defendant DOCS and Parole offi cials are not entitled to 
qualifi ed immunity because Earley I determined that the 
rights asserted by plaintiffs had been suffi ciently clearly 
established decades earlier by Wampler. For the reasons 
that follow, we conclude that Earley I, an appeal from the 
denial of habeas corpus, did not rule that those rights 
were clearly established by Wampler with respect to a 
defense of qualifi ed immunity; but we conclude that Earley 
I itself, decided on June 9, 2006, did clearly establish 
the unconstitutionality of the administrative imposition 
or enforcement of postrelease conditions that were not 
judicially imposed. Accordingly, and for the reasons that 
follow, we vacate so much of the judgments of the district 
courts as dismissed claims that defendant Anthony J. 
Annucci, DOCS’s Executive Deputy Commissioner and 
counsel, administratively imposed, enforced, or supervised 
employees who imposed or enforced, such conditions on 
any plaintiff after that date. We affi rm the judgments to 
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the extent that they dismissed plaintiffs’ claims against 
the other defendants.

I. BACKGROUND

Plaintiffs are persons who were convicted of various 
New York State crimes committed on or after September 
1, 1998, were sentenced to prison terms that they served, 
and were released from prison at various times between 
2002 and mid-2007. It appears to be undisputed as to each 
plaintiff that, either during his term of imprisonment 
or upon his release from prison, he was informed that 
he was subject to postrelease supervision (“PRS”) 
conditions of which he had not been informed by the 
court and which were not stated in the written order of 
commitment. Most of the plaintiffs were reincarcerated 
following determinations that they had violated their PRS 
conditions. (See Part II.D. below.)

The named defendants in each of the three complaints 
(collectively the “Complaints”) include fi ve DOCS offi cials 
and four Parole Division offi cials. The defendant DOCS 
offi cials in addition to Annucci are identifi ed as follows: 
Brian Fischer, Commissioner since January 1, 2007; 
Richard de Simone, Associate Counsel in Charge of the 
Offi ce of Sentencing Review; Lucien J. Leclaire, Jr., former 
Acting Commissioner from August 30, 2006, to December 
31, 2006; and Glenn S. Goord, former Commissioner from 
1996 to August 30, 2006. The defendant Parole Division 
offi cials are identifi ed as Henry Lemons, Jr., the Division’s 
Chairman and Chief Executive Offi cer since February 
9, 2009, and three defendants who formerly held those 
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positions: George B. Alexander from 2007 to 2009; Robert 
Dennison from 2003 to 2007; and Brion D. Travis from 
1995 to 2003. The remaining named defendant, Bruce S. 
Yelich, as Superintendent of the Bare Hill Correctional 
Facility, is named only in the caption of the Vincent 
complaint and is nowhere mentioned in the body of the 
Complaints.

Although some of the defendants were originally sued 
in both their individual and offi cial capacities, the offi cial-
capacity claims in the Vincent and Jimmie Johnson actions 
were withdrawn, leaving claims against them in those two 
actions only in their individual capacities.

A. Postrelease Supervision in New York

In 1998, the New York Legislature passed a 
sentencing reform act (or the “Act”)—commonly known as 
“Jenna’s Law”—which, inter alia, established “a scheme 
of determinate sentencing” for violent felony offenders, 
eliminated parole for all such offenders, and required 
that determinate terms of imprisonment be followed by 
periods of mandatory postrelease supervision. People v. 
Catu, 4 N.Y.3d 242, 244, 825 N.E.2d 1081, 792 N.Y.S.2d 
887, 888 (2005) (“Catu”). The section of the Act at issue 
here provided in pertinent part that

[e]ach determinate sentence also includes, as 
a part thereof, an additional period of post-
release supervision. . . . [A] violation of any 
condition of supervision occurring at any time 
during such period of post-release supervision 



Appendix A

9a

shall subject the defendant to a further period 
of imprisonment of at least six months and up 
to the balance of the remaining period of post-
release supervision, not to exceed fi ve years.

1998 N.Y. Laws Ch. 1, § 15 (codifi ed at N.Y. Penal Law 
§ 70.45[1] (McKinney 2004) (emphasis added)), amended 
by 2008 N.Y. Laws Ch. 141, § 3 (codifi ed at N.Y. Penal 
Law § 70.45[1] (McKinney 2009) (requiring that the 
required PRS term be stated by the court when imposing 
sentence)); see also id. § 70.45[2] (McKinney 2004), 
amended by 2004 N.Y. Laws Ch. 738, § 35 (codifi ed at N.Y. 
Penal Law § 70.45[2] (McKinney 2009) (providing, with 
certain exceptions, a maximum term of fi ve years’ PRS)). 
The Legislature intended “postrelease supervision [to be] 
a distinct but integral part of the determinate sentence,” 
Catu, 4 N.Y.3d at 244, 792 N.Y.S.2d at 888 (internal 
quotation marks omitted).

Following the 1998 effective date of Jenna’s Law and 
until the revision of § 70.45[1] in 2008, some judges did 
not inform defendants who were pleading guilty that they 
would be subject to PRS, a failure that the New York Court 
of Appeals in Catu ruled unconstitutional, see id. at 245, 
792 N.Y.S.2d at 888-89. And in some cases the defendants’ 
commitment orders likewise did not mention PRS.

DOCS’s position in the present actions is that its 
understanding during the relevant period was that PRS 
was imposed automatically by operation of the Act and did 
not need to be expressly imposed by a sentencing judge. 
(See, e.g., January 14, 2011 Memorandum of Law in Support 
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of Defendants’ Motion To Dismiss Vincent’s complaint at 2 
n.3 (“DOCS’ position [is] that it has not ‘added’ anything 
to plaintiff’s sentence. . . . DOCS has simply enforced a 
consequence of the plaintiff’s determinant [sic] sentence 
which is automatically effectuated pursuant to the Penal 
Law.”); Defendants’ brief in Vincent/JJohnson appeal 
at 5-7.) Thus, DOCS regularly noted periods of PRS in 
the records of prisoners who had not been expressly 
sentenced to such a term by the sentencing courts, but 
who nevertheless should have had such a term imposed 
under § 70.45’s mandatory PRS provisions. (See generally 
Declaration of Anthony J. Annucci dated July 18, 2011 
(“Annucci Decl.”), ¶ 10, in support of summary judgment 
against Earley.)

B. Earley I and II

In 2000, following a plea of guilty, Earley was 
sentenced to six years’ imprisonment. Neither prior to 
the entry of his guilty plea nor at his sentencing was he 
informed that he was subject to a term of PRS, and his 
commitment order did not refer to PRS conditions. DOCS 
administratively added a fi ve-year period of PRS to his 
sentence. As detailed in Part II.D. below, after his release 
from prison, Earley violated the terms of his PRS and 
was reincarcerated. Having challenged the PRS provision 
unsuccessfully in state administrative and judicial 
proceedings, Earley sought federal habeas corpus relief 
on the ground that the imposition of PRS administratively 
by DOCS violated his due process rights. Although the 
district court initially denied Earley’s habeas petition, 
this Court in Earley I concluded, applying the standard 
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required by the Antiterrorism and Effective Death 
Penalty Act of 1996 (“AEDPA”), that “clearly established 
Supreme Court precedent render[ed] the fi ve-year PRS 
term added to Earley’s sentence by DOCS invalid,” 451 
F.3d at 76.

Earley I observed that “[s]eventy years ago, the 
Supreme Court established that the sentence imposed 
by the sentencing judge is controlling; it is this sentence 
that constitutes the court’s judgment and authorizes the 
custody of a defendant.” Id. at 74 (citing Wampler, 298 
U.S. 460, 56 S. Ct. 760, 80 L. Ed. 1283). We noted that 
Wampler differed from Earley’s case, in that the condition 
imposed in Wampler was discretionary, whereas “state 
law required that Earley be sentenced to a PRS term.” Id. 
(emphasis added). However, we noted that Wampler had

articulate[d] a broader holding: The judgment 
of the court establishes a defendant’s sentence, 
and that sentence may not be increased by 
an administrator’s amendment. Wampler 
[therefore] provides clearly established 
Supreme Court precedent supporting Earley’s 
claim. See also Greene v. United States, 358 
U.S. 326, 329, 79 S. Ct. 340, 3 L. Ed. 2d 340 
. . . (1959) (quoting Wampler’s assertion that 
“the only sentence known to the law is the 
sentence or judgment entered upon the records 
of the court”) . . . . The only cognizable sentence 
is the one imposed by the judge. Any alteration 
to that sentence, unless made by a judge in a 
subsequent proceeding, is of no effect.
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Earley I, 451 F.3d at 75 (emphases added).

Noting that “[p]ost-release supervision, admitting 
of the possibility of revocation and additional jail 
time, is considered to be ‘custody,’” id. (citing Jones 
v. Cunningham, 371 U.S. 236, 240-43, 83 S. Ct. 373, 9 
L. Ed. 2d 285 (1963) (parole satisfi es the “in custody” 
requirement for habeas petitions)), we stated that

[t]he sentence imposed by the court on Earley 
was six years in prison. The judgment authorized 
the state to incarcerate him for six years and 
no more. Any addition to that sentence not 
imposed by the judge was unlawful.

Earley I, 451 F.3d at 75 (emphasis added). We concluded 
that “[t]he state court’s determination that the addition to 
Earley’s sentence by DOCS was permissible is therefore 
contrary to clearly established federal law as determined 
by the United States Supreme Court.” Id. at 76.

We rejected the State’s contention that because 
PRS was mandated by statute it was “necessarily part 
of Earley’s sentence by operation of law.” Id. Noting 
that New York law provided procedures for correcting 
sentences that were invalid as a matter of law and that 
“[t]he state . . . could have moved to correct [Earley’s] 
sentence through a judicial proceeding, in [his] presence, 
before a court of competent jurisdiction,” we stated that

when DOCS discovered the oversight made 
by Earley’s sentencing judge, the proper 
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course would have been to inform the state 
of the problem, not to modify the sentence 
unilaterally.

Earley I, 451 F.3d at 76. We thus remanded for the district 
court to grant Earley’s habeas petition, if timely, because 
we “determined that New York’s modifi cation of Earley’s 
sentence violate[d] clearly established federal law.” Id. 
at 77.

In Earley II, we denied the State’s petition for 
rehearing which argued that “New York law automatically 
includes a period of PRS in every determinate sentence,” 
462 F.3d at 148, and that “New York courts regularly fail to 
inform defendants of mandatory PRS terms but consider 
them part of those defendants’ sentence nonetheless,” id. 
at 150. We reiterated:

When the sentence as imposed by the sentencing 
judge is purportedly altered to refl ect something 
other than the sentence imposed, the source 
of that alteration is immaterial. Whether it 
is DOCS administrators or the operation of 
New York law that works the alteration, the 
alteration is of no effect.

Id. at 149 (emphasis added).

The fact that New York law mandates a 
different sentence than the one imposed may 
render the sentence imposed unlawful, but 
it does not change it. The sentence imposed 
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remains the sentence to be served unless and 
until it is lawfully modifi ed.

Id. (emphasis added).

Whatever conceptualization respondent-
appellee has about the function of New York 
Penal Law sections 70.00 and 70.45, they cannot 
operate to undermine protections contained 
in the Federal Constitution. And as Wampler 
requires the custodial terms of sentences to be 
explicitly imposed by a judge, any practice to 
the contrary is simply unconstitutional and 
cannot be upheld.

Id. at 150 (emphases added).

C.  The Decisions of the District Courts in the Present 
Actions

The Vincent/JJohnson complaints alleged, on 
information and belief, that the DOCS defendants knew 
that plaintiffs had not been sentenced by the sentencing 
courts to PRS. (Vincent Complaint ¶ 38; Jimmie Johnson 
Complaint ¶ 47.) All of the Complaints alleged that the 
DOCS defendants unlawfully and unconstitutionally 
devised and promulgated a DOCS policy of administratively 
adding a fi ve-year PRS period to prisoners’ records even 
if the sentencing court had failed to mention PRS. (See, 
e.g., Vincent Complaint ¶ 41; Jimmie Johnson Complaint 
¶ 50; Earley Complaint ¶ 39.) Plaintiffs alleged that the 
policy was maintained, supervised, and enforced by each 
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of the defendants throughout their respective tenures as 
state offi cials. (Vincent Complaint ¶ 42; Jimmie Johnson 
Complaint ¶ 51; Earley Complaint ¶ 41.)

Plaintiffs alleged, on information and belief, that the 
Parole Division defendants likewise knew that plaintiffs 
had not been sentenced by the sentencing courts to PRS 
(see Vincent Complaint ¶ 43; Jimmie Johnson Complaint 
¶ 52; Earley Complaint ¶ 42) and that those defendants 
“established and implemented a policy of treating” 
prisoners whose sentences did not include mention of PRS 
“as though they had been sentenced to a period of post 
release supervision by the sentencing court” (Vincent 
Complaint ¶ 44; Jimmie Johnson Complaint ¶ 53; Earley 
Complaint ¶ 43). They alleged that each of the Parole 
Division defendants enforced this policy during his tenure 
as the Division’s Chairman and Chief Executive Offi cer. 
(Vincent Complaint ¶ 45; Jimmie Johnson Complaint ¶ 54; 
Earley Complaint ¶ 44).

1. Dismissal of the Vincent/JJohnson Complaints

The Vincent action and the action by Jimmie Johnson 
and nine other plaintiffs, fi led in the Western District 
of New York, sought damages and declaratory relief. 
Defendants moved to dismiss the complaints in those 
actions pursuant to, inter alia, Fed. R. Civ. P. 12(b)(6), 
principally on the grounds that defendants had no personal 
involvement in the imposition of PRS on the plaintiffs, that 
the claims were barred by the statute of limitations, that 
the offi cial-capacity claims were barred by the Eleventh 
Amendment, and that the individual-capacity claims failed 
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because defendants were entitled to qualifi ed immunity. 
The district court consolidated the cases for purposes of 
its decision and granted the motions to dismiss on the 
ground of qualifi ed immunity.

The court looked to “the law on this issue as it stood in 
and before February 2005, by which time PRS had been 
administratively imposed on nine of the ten plaintiffs,” and 
held that “the unconstitutionality of DOCS’ administrative 
imposition of PRS pursuant to Penal Law § 70.45 was 
far from well settled” at that time. Vincent v. Yelich, 812 
F.Supp.2d 276, 279 (W.D.N.Y. 2011) (“Vincent I”).

To the contrary, in the seven years that had 
passed since Penal Law § 70.45’s enactment, 
New York appellate courts had consistently and 
uniformly endorsed the automatic imposition 
of PRS by DOCS, regardless of whether PRS 
was ever specifi cally ordered by the sentencing 
court. . . .

The issue of whether Penal Law § 70.45 
created a PRS requirement that could b[e] 
applied only by sentencing judges . . . was not 
addressed at the federal level in this Circuit 
until June 2006. In the matter of Earley v. 
Murray, 451 F.3d 71 (2d Cir.2006), the Second 
Circuit considered the issue for the fi rst time, 
and held that a term of PRS was not enforceable 
unless it had been pronounced by the sentencing 
judge on the record.
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Vincent I, 812 F.Supp.2d at 279-80. “In light of the 
favorable state case law that existed in New York at the 
time,” the court concluded that “a reasonable state offi cial” 
would not “have been on notice that the administrative 
imposition of PRS violated plaintiffs’ rights.” Id. at 280.

The district court in Vincent I also found that qualifi ed 
immunity was appropriate for the DOCS defendants’ 
imposition of PRS terms on prisoners even after the Earley 
I decision, noting that “for two years after the Earley 
federal court case was decided, New York state courts did 
not always follow its holding” and that some instead held 
that “DOCS could still administratively mandate periods 
of PRS pursuant to Jenna’s Law, even in the absence of an 
explicit imposition of PRS by a sentencing judge.” Vincent 
I, 812 F.Supp.2d at 280 (emphasis added). The court found 
that it was not the Earley I decision, but decisions by the 
New York Court of Appeals in 2008 that “established 
the temporal boundary of qualifi ed immunity for DOCS 
offi cials alleged to have administratively imposed PRS.” 
Id. at 281. The district court therefore concluded that the 
defendants were entitled to qualifi ed immunity for all of 
plaintiffs’ claims. The court did not address the other 
grounds asserted by defendants for dismissal.

2. Dismissal of Earley’s Complaint

In Earley’s case, brought in the Northern District 
of New York, defendants similarly moved to dismiss 
Earley’s complaint pursuant to Rules 12(b)(1) and 
(6) arguing principally that Earley’s official-capacity 
claims were barred by the Eleventh Amendment and 
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that the defendants were entitled to qualifi ed immunity 
from the individual-capacity claims. The district court 
referred the motion to a magistrate judge for report and 
recommendation. As defendants attached documents to 
their motion to dismiss, the magistrate judge converted 
the motion to one for summary judgment.

The magistrate judge recommended that the district 
court grant summary judgment on the ground of qualifi ed 
immunity because PRS was administratively imposed on 
Earley some six years before Earley I was decided. See 
Earley v. Annucci, No. 08-cv-669, 2011 U.S. Dist. LEXIS 
152561, 2011 WL 7112917, at *7 (N.D.N.Y. Dec. 28, 2011). 
The magistrate judge also recommended that qualifi ed 
immunity be recognized with respect to Earley’s claim 
that DOCS should have removed his PRS term in the wake 
of Earley I. The magistrate judge noted that “DOCS had 
no authority nor affi rmative legal duty, much less a clearly 
established one, to seek” to have a defendant resentenced, 
or to “unilaterally revoke the PRS” it had administratively 
imposed, until the law was changed in June 2008. 2011 
U.S. Dist. LEXIS 152561, 2011 WL 7112917, at *7; see 
N.Y. Corr. Law § 601-d (McKinney Supp. 2012) (imposing 
an affi rmative duty on the part of DOCS offi cials to notify 
sentencing courts of persons who were not sentenced to 
PRS terms but who should have been so sentenced under 
§ 70.45).

The district court accepted the magistrate’s report 
and recommendation, and granted summary judgment 
to the defendants. See Earley v. Annucci, No. 08-cv-669, 
2012 U.S. Dist. LEXIS 10892, 2012 WL 264210 (N.D.N.Y. 
Jan. 30, 2012).
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II. DISCUSSION

On appeal, plaintiffs contend principally that the 
district court erred in ruling that defendants are 
entitled to qualified immunity with respect to the 
administrative imposition and enforcement of PRS terms 
against plaintiffs, arguing that the right not to have 
any postrelease supervision imposed except by a judge 
was clearly established by Wampler in 1936, and that 
Earley I “stands as the law of this Circuit that Wampler 
established the unconstitutionality of any administrative 
enhancement of a criminal sentence beyond what the 
sentencing court pronounced” (Vincent/JJohnson brief 
on appeal at 19; Earley brief on appeal at 21). For the 
reasons that follow, we reject these characterizations of 
both Wampler and Earley I; however, we conclude that 
Earley I itself, in June 2006, clearly established that the 
administrative imposition of PRS terms not imposed by 
the court is unconstitutional. We conclude further, that 
as to Annucci—the only defendant discussed in plaintiffs’ 
briefs on appeal—the dismissals as a matter of law on the 
basis of qualifi ed immunity on the present record were 
inappropriate.

A. Principles of Qualifi ed Immunity

Qualified immunity, an affirmative defense on 
which the defendant offi cials bear the burden of proof, 
see, e.g., Gomez v. Toledo, 446 U.S. 635, 640, 100 S. Ct. 
1920, 64 L. Ed. 2d 572 (1980); Harlow v. Fitzgerald, 457 
U.S. 800, 815, 102 S. Ct. 2727, 73 L. Ed. 2d 396 (1982); 
Sudler v. City of New York, 689 F.3d 159, 174 (2d Cir. 
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2012) (“Sudler”), “protects public offi cials performing 
discretionary functions from personal liability in a civil 
suit for damages ‘insofar as their conduct does not violate 
clearly established statutory or constitutional rights of 
which a reasonable person would have known,’” Lore v. 
City of Syracuse, 670 F.3d 127, 162 (2d Cir. 2012) (quoting 
Harlow, 457 U.S. at 818).

1. An Objective Standard

A public offi cial, when sued in his individual capacity, 
is entitled to qualifi ed immunity from a claim for damages 
(1) if the conduct attributed to him was not prohibited by 
federal law, see, e.g., County of Sacramento v. Lewis, 523 
U.S. 833, 841 n.5, 118 S. Ct. 1708, 140 L. Ed. 2d 1043 (1998); 
Siegert v. Gilley, 500 U.S. 226, 232, 111 S. Ct. 1789, 114 
L. Ed. 2d 277 (1991); or (2) where that offi cial action was 
so prohibited, if the plaintiff’s right not to be subjected 
to such action was not “‘clearly established’ at the time 
it was taken,” Anderson v. Creighton, 483 U.S. 635, 639, 
107 S. Ct. 3034, 97 L. Ed. 2d 523 (1987) (quoting Harlow, 
457 U.S. at 818). “A right is ‘clearly established’ when 
‘[t]he contours of the right [are] suffi ciently clear that a 
reasonable offi cial would understand that what he is doing 
violates that right.’” Jackler v. Byrne, 658 F.3d 225, 242 
(2d Cir. 2011) (quoting Anderson, 483 U.S. at 640), cert. 
denied, 132 S. Ct. 1634, 182 L. Ed. 2d 233 (2012).

Qualifi ed immunity “provides ample protection to 
all but the plainly incompetent or those who knowingly 
violate the law.” Malley v. Briggs, 475 U.S. 335, 341, 106 S. 
Ct. 1092, 89 L. Ed. 2d 271 (1986) (emphasis added). But the 
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inquiry “turn[s] primarily on objective factors”: Absent 
“extraordinary circumstances,” “[i]f the law was clearly 
established, the immunity defense ordinarily should fail, 
since a reasonably competent public offi cial should know 
the law governing his conduct.” Harlow, 457 U.S. at 818-19.

Because the immunity not only protects against a 
judgment for damages but also “is in part an entitlement 
not to be forced to litigate,” Mitchell v. Forsyth, 472 
U.S. 511, 526-27, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985) 
(“Forsyth”), early resolution of the qualifi ed immunity 
defense is encouraged, see, e.g., Harlow, 457 U.S. at 817-
18. Where the nonexistence of a constitutional right may 
be discerned from the face of the complaint, an offi cial 
defendant sued in his individual capacity may be granted a 
dismissal on the ground of qualifi ed immunity pursuant to 
Rule 12(b)(6), a decision that we review de novo, accepting 
as true all material allegations of the complaint, and 
drawing all reasonable inferences in favor of the plaintiff. 
See, e.g., Scott v. Fischer, 616 F.3d 100, 105 (2d Cir. 2010) 
(“Scott”); see generally Ashcroft v. Iqbal, 556 U.S. 662, 
678-79, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009). Where 
there are no genuinely disputed factual issues material to 
the qualifi ed immunity defense, a defendant may move for 
summary judgment dismissing the plaintiff’s claim on that 
basis. See, e.g., Forsyth, 472 U.S. at 526. On appeal from 
a grant of summary judgment, we review the record de 
novo, viewing it in the light most favorable to the plaintiff, 
and drawing all reasonable inferences in his favor.
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2.  When the Right at Issue Here Became Clearly 
Established

Plaintiffs urge us to rule that the right not to be 
subjected to PRS without having that punishment imposed 
by the court was established by Wampler. (See Vincent/
JJohnson brief on appeal at 19, 21-24; Earley brief on 
appeal at 20-21, 22-26.) That contention is foreclosed, 
however, by prior decisions of this Court. As discussed in 
Part I.B. above, Earley I dealt with the AEDPA principle 
that a federal court may not grant habeas unless the 
state court’s adjudication of the claim was “contrary 
to, or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme 
Court of the United States,” 28 U.S.C. § 2254(d)(1). It was 
in that context that Earley I ruled that the federal-law 
principle that punishment for a crime could not properly 
be imposed administratively but could only be imposed 
by the court had been clearly established by the United 
States Supreme Court in Wampler, see Earley I, 451 
F.3d at 75-76. That AEDPA question is not the same as 
whether a federal right is clearly established for purposes 
of denying an offi cial qualifi ed immunity: The conclusion 
that a “legal proposition was ‘clearly established’ for 
purposes of its application by professional state court 
judges does not require a conclusion that it was ‘clearly 
established’ in the qualifi ed immunity context, which 
governs the conduct of government offi cials who are likely 
neither lawyers nor legal scholars.” Scott, 616 F.3d at 106. 
We thus ruled in Scott that Earley I’s holding did not 
mean that the Wampler principle that there was a right 
not to be subjected to administratively imposed PRS was 
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clearly established for purposes of qualifi ed immunity, 
Scott, 616 F.3d at 106-07. (Indeed, most of the plaintiffs 
recognize that Earley I “did not address whether the 
plaintiff’s rights were ‘clearly established’ for purposes of 
the qualifi ed immunity defense” (Vincent/JJohnson brief 
on appeal at 19-20 n.12).) Scott went on to hold also that 
Wampler itself neither clearly established that right nor 
was a clear harbinger of that right. See Scott, 616 F.3d at 
107; see also Sudler, 689 F.3d at 175 (“We see no reason 
why Wampler, a seventy-year-old case that does not on 
its face mention the Constitution, could have given the 
[Sudler defendants] notice that administrative alteration 
of a sentence is in violation of an inmate’s due process 
rights, any more than it could have given the defendants 
in Scott notice of the same.”). Scott and Sudler are the law 
of this Circuit, and a panel of the Court has no authority 
to overrule them. See, e.g., Piesco v. Koch, 12 F.3d 332, 
345 (2d Cir. 1993); Howe v. Commissioner, 814 F.2d 98, 
101 (2d Cir.), cert. denied, 484 U.S. 895, 108 S. Ct. 227, 98 
L. Ed. 2d 186 (1987).

Earley I itself, however, in dealing with the precise 
conduct at issue in the present cases—the administrative 
imposition of PRS on a prisoner who has not had that 
condition imposed on him by the sentencing court—
applied Wampler and plainly held such an imposition of 
PRS to be unconstitutional. We inferred in Earley I that 
the principles announced in Wampler were “based in the 
due process guarantees of the United States Constitution,” 
Earley I, 451 F.3d at 76 n.1; see also Earley II, 462 F.3d at 
148 (“adher[ing] to our view that the inclusion of . . . PRS in 
Earley’s sentence when that PRS was not included in the 
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sentence imposed at Earley’s sentencing hearing violated 
his rights under the Due Process Clause of the United 
States Constitution”). Although we noted in Earley I that 
“state law required that Earley be sentenced to a PRS 
term,” 451 F.3d at 74, we held that, as stated in Wampler, 
it is “[t]he judgment of the court [that] establishes a 
defendant’s sentence, and that sentence may not be 
increased by an administrator’s amendment,” Earley I, 
451 F.3d at 75 (emphasis added). We stated that

[i]f, as in Wampler, an erroneous order of 
commitment prepared by the clerk of court 
with the court’s knowledge cannot alter the 
sentence imposed by the court, then plainly a 
later addition to the sentence by an employee 
of the executive branch cannot do it. Only the 
judgment of a court, as expressed through the 
sentence imposed by a judge, has the power to 
constrain a person’s liberty.

Id. (emphasis added).

Thus, having noted that Earley’s PRS term had been 
“administratively added” by DOCS rather than imposed 
by the court, id. at 72-73, the Earley I court stated that 
“[t]he sentence imposed by the court on Earley was six 
years in prison. The judgment authorized the state to 
incarcerate him for six years and no more. Any addition 
to that sentence not imposed by the judge was unlawful,” 
id. at 75 (emphasis added); see also id. at 76 (holding “the 
fi ve-year PRS term added to Earley’s sentence by DOCS 
invalid”); id. (“The state court’s determination that the 
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addition to Earley’s sentence by DOCS was permissible 
is therefore [within the meaning of AEDPA] contrary to 
clearly established federal law . . . .”).

We conclude that Earley I itself clearly established 
that where the court has not included PRS in a defendant’s 
sentence, DOCS may not add that term without violating 
federal law.

Defendants do not—and could not plausibly—argue 
that Earley I itself was ambiguous or that Annucci—who 
was then DOCS’s counsel and Deputy Commissioner—did 
not understand Earley I’s holding when it was announced. 
Earley, in opposition to summary judgment, submitted to 
the district court a transcript of the following testimony 
given by Annucci in another case:

Q You were aware of the Second Circuit’s 
decision in Earley v. Murray at the time it 
came out in 2006. Correct?

A Correct.

Q I would assume you did not agree with 
that decision?

A I think that is a safe assumption.

Q But you were aware of it?

A Yes.
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Q And you were aware that the Second 
Circuit indicated that DOCS did not have 
the authority to add a period of post-release 
supervision, if it was not included by the 
sentencing judge?

A That is correct.

(State v. Myers, No. 4834-08, Sup. Ct. Albany County, 
N.Y., Hearing Transcript, June 6, 2008 (“Myers Tr.”), at 
103-04 (emphases added).)

Instead, defendants argue, as they did in the district 
courts, that decisions by some of the New York State 
courts subsequent to Earley I cast doubt on Earley I’s 
holding. We left unanswered in Scott “[w]hether Earley 
itself suffi ced clearly to establish the unconstitutionality 
of administratively imposed PRS for a reasonable New 
York State correctional official” in light of decisions 
issued by courts of the New York Appellate Division that 
“thereafter continued to fi nd the practice constitutional.” 
Scott, 616 F.3d at 107. Today, we answer Scott’s question 
in the affi rmative.

Some state court decisions rejected Earley I. See 
People v. Edwards, 15 Misc. 3d 1115[A], 839 N.Y.S.2d 435, 
2007 NY Slip Op 50649[U], 2007 WL 969416, at *9-*14 
[Sup. Ct. N.Y. Co. 2007]; Quinones v. State of New York 
Department of Corrections, 14 Misc. 3d 390, 395-96, 824 
N.Y.S.2d 877, 881 (Sup. Ct. Albany Co. 2006). Others 
distinguished Earley I for reasons that do not apply in 
the instant case. See People v. Thomas, 35 A.D.3d 192, 
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193-94, 826 N.Y.S.2d 36, 38 (1st Dep’t 2006), aff’d after 
modifi cation sub nom. People v. Sparber, 10 N.Y.3d 457, 
889 N.E.2d 459, 859 N.Y.S.2d 582 (2008) (“Sparber II”); 
People v. Lingle, 34 A.D.3d 287, 289-90, 825 N.Y.S.2d 
12, 14-15 (1st Dep’t 2006), aff’d after modifi cation sub 
nom. Sparber II, 10 N.Y.3d 457, 889 N.E.2d 459, 859 
N.Y.S.2d 582; People v. Sparber, 34 A.D.3d 265, 265-66, 
823 N.Y.S.2d 405, 405-06 (1st Dep’t 2006) (“Sparber I”), 
aff’d after modifi cation, 10 N.Y.3d 457, 889 N.E.2d 459, 
859 N.Y.S.2d 582. At least one was entirely silent on the 
constitutional issue raised by Earley I, instead fi nding 
a challenge to the administrative imposition of PRS 
barred on a statutory procedural ground. See Garner v. 
New York State Department of Correctional Services, 39 
A.D.3d 1019, 1019, 831 N.Y.S.2d 923, 923 (3d Dep’t 2007) 
(“Garner I”), rev’d, 10 N.Y.3d 358, 889 N.E.2d 467, 859 
N.Y.S.2d 590 (2008) (“Garner II”). However, none of the 
state court decisions cited by defendants demonstrates 
any confusion about whether Earley I prohibited DOCS 
from imposing PRS.

Defendants thus provide no reason to believe that 
Earley I was unclear in its holding. “For a right to be 
‘clearly established’ for purposes of qualifi ed immunity, 
‘it is suffi cient if decisions of the Supreme Court or of the 
appropriate circuit have defi ned the contours of the right 
with reasonable specifi city.’” Tellier v. Fields, 280 F.3d 
69, 84 (2d Cir. 2000) (quoting Russell v. Coughlin, 910 
F.2d 75, 78 (2d Cir. 1990) (emphasis ours)). Our decision in 
Earley I did so: We stated that “New York’s Department 
of Correctional Services has no . . . power to alter a 
sentence,” Earley I, 451 F.3d at 76 (emphasis added).
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As a general matter, “[f ]ederal constitutional 
standards rather than state law defi ne the requirements 
of procedural due process. . . . ‘[T]he fact that the State 
may have specifi ed its own procedures that it may deem 
adequate for . . . offi cial action,’ . . . does not settle what 
protection the federal due process clause requires.” 
Russell v. Coughlin, 910 F.2d at 78 n.1 (quoting Vitek v. 
Jones, 445 U.S. 480, 491, 100 S. Ct. 1254, 63 L. Ed. 2d 
552 (1980)). State court decisions that rejected Earley 
I’s holding could not disestablish the federal right to due 
process for the purposes of qualifi ed immunity analysis. 
See, e.g., Hopkins v. Bonvicino, 573 F.3d 752, 772 (9th Cir. 
2009) (“[A] decision by a state court contrary to a holding 
of this court cannot unsettle or ‘de-establish’ the clarity of 
federal law” because “we begin our inquiry by looking to 
binding precedent [and i]f the right is clearly established 
by decisional authority of the Supreme Court or this 
Circuit, our inquiry should come to an end.” (emphasis 
in Hopkins) (other internal quotation marks omitted)). 
Because Earley I ’s explicit ruling that “New York’s 
Department of Correctional Services has no . . . power 
to alter a sentence” clearly established the contour of the 
right plaintiffs seek to vindicate, our inquiry ends there.

The district court in Vincent I also found qualifi ed 
immunity appropriate on the ground that “‘absent 
contrary direction, state offi cials . . . are entitled to rely 
on a presumptively valid state statute . . . until and unless 
the statute is declared unconstitutional,’” Vincent I, 812 
F.Supp.2d at 281 (quoting Vives v. City of New York, 405 
F.3d 115, 117 (2d Cir. 2005)). We agree with the principle. 
But that presumption cannot be relied upon once the 
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federal court of appeals for the circuit in which the offi cials 
operate has ruled that the exact conduct of the offi cial, 
undertaken on the basis of the state statute, violates 
federal law.

Although we note that qualified immunity may 
sometimes be available where a decision of the Supreme 
Court or this Court has announced a constitutional 
principle and subsequent cases have differed as to the 
reach of that holding, see, e.g., Safford Unifi ed School 
District #1 v. Redding, 557 U.S. 364, 378-79, 129 S. Ct. 
2633, 174 L. Ed. 2d 354 (2009), such instances usually 
involve fact patterns that differ. Here, however, the very 
conduct that is challenged in the present cases is the 
conduct that was held unconstitutional in Earley I. Indeed, 
it was held unconstitutional with respect to one of the 
present plaintiffs.

Defendants also argue that it did not become clearer 
to them (see Defendants’ brief in Vincent/JJohnson appeal 
at 7 (“[s]ome of this confusion was resolved” (emphasis 
added)); Defendants’ brief in Earley appeal at 8 (same)) 
that DOCS’s administrative imposition of PRS was 
unlawful until April 2008, when the New York Court of 
Appeals decided Sparber II, 10 N.Y.3d 457, 889 N.E.2d 
459, 859 N.Y.S.2d 582, and Garner II, 10 N.Y.3d 358, 889 
N.E.2d 467, 859 N.Y.S.2d 590. Those cases decided that 
the administrative imposition of PRS was impermissible 
under New York law. See, e.g., Sparber II, 10 N.Y.3d at 
469-71, 859 N.Y.S.2d at 587-88; see also id. at 466, 859 
N.Y.S.2d at 584 (noting that “the United States Court 
of Appeals for the Second Circuit’s decision in Earley v. 
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Murray (451 F3d 71 [2d Cir 2006]), . . . held that DOCS’s 
administrative addition of a PRS term not pronounced 
by [the] Supreme Court violated federal ‘due process 
guarantees’ (id. at 76 n 1)”).

The fact that it was not until 2008 that the New York 
Court of Appeals declared the administrative imposition of 
PRS on prisoners who had not been so sentenced judicially 
to be unlawful under State law, however, did not affect the 
invalidity of such impositions under federal law, which was 
announced in Earley I in 2006. State and local offi cials 
are required to comply not just with state law but with 
federal law as well.

B.  Plaintiffs’ Arguments With Regard to Annucci

Defendants also argue that this Court in Scott, and in 
other cases following Scott that were decided by summary 
order, “confi rmed state offi cials’ entitlement to qualifi ed 
immunity for claims of wrongful confi nement following 
the improper imposition of PRS” (e.g., Defendants’ brief in 
Vincent/JJohnson appeal at 15; see id. at 15-16). We reject 
the contention that Scott’s affi rmance of the qualifi ed-
immunity-based dismissal in that case is controlling in 
the present cases, for insofar as the qualifi ed immunity 
defense is concerned, the factual allegations in the present 
cases are signifi cantly different from those in Scott, at 
least as to claims against Annucci.

First, in Scott the complaint itself did not assert 
that DOCS failed to relieve Scott of the PRS conditions 
imposed on her in 2002 or to remove PRS from her record. 
Rather, we noted that
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[t]he only allegation contained in the complaint 
that addresses the DOC defendants’ purportedly 
unconstitutional actions with respect to Scott’s 
PRS is that they “adopted, approved, and/or 
ratifi ed the imposition of mandatory [PRS] 
on individuals such as plaintiff sentenced 
to determinate terms of imprisonment in 
New York State courts but not sentenced to 
mandatory [PRS].” Compl. ¶ 16.

Scott, 616 F.3d at 108 (emphases added). We stated that, 
even read “liberally . . . the challenge is directed at the 
administrative imposition of PRS, not the failure to 
take action to remove it after it was imposed.” Id. As to 
the one claim asserted in the Scott complaint, qualifi ed 
immunity was appropriate because DOCS’s practice 
of administratively imposing PRS began shortly after 
enactment of the PRS statute in 1998; PRS was imposed 
on Scott in 2002, see id. at 103; and, as discussed in Part 
II.A.2. above, the unlawfulness of DOCS’s administrative 
imposition of PRS was not clearly established before the 
issuance of our 2006 decision in Earley I, see Scott, 616 
F.3d at 107.

The Complaints in the present cases—although 
fl awed as was Scott in their challenges to the pre-Earley 
I adoption of the DOCS policy—differ from Scott in that 
they challenged the enforcement of administratively 
imposed PRS (see, e.g., Vincent Complaint ¶¶ 67, 70; 
Jimmie Johnson Complaint ¶¶ 239, 242; Earley Complaint 
¶¶ 126, 129).
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Second, Scott went on to consider an assertion that 
was made only in opposition to the motion to dismiss and 
not in the complaint, i.e., that the DOCS defendants had 
violated Scott’s due process rights by not taking action to 
release her from custody after she was returned to prison 
for PRS violations, see 616 F.3d at 110. However, the Scott 
court noted that there were no allegations in the complaint 
that “would support a conclusion that the defendants were 
deliberately indifferent to known violations of Scott’s 
rights”; indeed, Scott’s complaint did not even “assert 
that the DOC defendants themselves knew whether her 
PRS had been imposed administratively or judicially.” 
Id. at 110-11.

Here, in contrast to the complaint in Scott, the 
Complaints alleged that defendants “knew” that plaintiffs 
“had not been sentenced” to PRS “by the sentencing 
court.” (E.g., Vincent Complaint ¶ 43; Jimmie Johnson 
Complaint ¶ 52.) Plaintiffs here also allege that defendants 
have continued, “beyond the scope of their authority” 
(Vincent Complaint ¶¶ 69, 75, 81; Jimmie Johnson 
Complaint ¶¶ 241, 247, 253; Earley Complaint ¶¶ 111, 119, 
128, 136; see also Earley Complaint ¶ 86 (citing Earley 
I)), to “enforc[e]” DOCS-imposed PRS while “knowing[]” 
that enforcement “deprive[s] plaintiff of rights secured by 
the Fifth . . . and Fourteenth Amendments to the United 
States Constitution” (Vincent Complaint ¶¶ 67, 70; see 
Jimmie Johnson Complaint ¶ 239, 242; Earley Complaint 
¶¶ 126, 129; see, e.g., Jimmie Johnson Complaint ¶¶ 67, 100, 
179, 196 (alleging enforcement against various plaintiffs 
in 2007)).
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The most glaring difference between Scott and the 
present cases, however, is simply that in Scott, Annucci 
was not a defendant. In contrast, all of the present 
Complaints named Annucci as one of the defendants; 
and all of the present Complaints focused principally 
on Annucci’s role as DOCS’s legal counsel and alleged 
that he “has been and continues to be responsible for 
. . . ensuring that Department of Correctional Services 
personnel obey the Constitution and laws of the United 
States.” (Vincent Complaint ¶ 13; Jimmie Johnson 
Complaint ¶ 20; Earley Complaint ¶ 9.) Further, the 
record, even as modestly developed as it was before the 
dismissal of Earley’s complaint, contains supporting 
information as to Annucci’s relevant responsibilities. In 
the State v. Myers transcript submitted to the district 
court by Earley, Annucci testifi ed: “[I]n my capacity as 
the head of counsel’s offi ce I am responsible for all of the 
legal services necessary for the day-to-day operation of 
the State Prison system” (Myers Tr. 75; see also Annucci 
Decl. ¶ 2). In a 2009 DOCS press release submitted to 
the district court by Earley, DOCS described Annucci 
as having “served as the agency’s chief legal advisor” 
since 1989 and as “coordinat[or of] the work of the entire 
agency with respect to intergovernmental, legislative and 
various operational and program issues.” (Declaration of 
K. Wade Eaton dated June 20, 2011, Exhibit A (“DOCS 
Press Release”) at 2.)

Although Scott concluded with respect to the 
defendants sued in that case that there was no pleaded 
basis on which to rule that Earley I obligated any of those 
defendants “unilaterally” to revoke Scott’s PRS, Scott, 
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616 F.3d at 109, we read Earley I as affording the State 
two alternatives. Our Earley I ruling, in consequence 
of our conclusion that the administrative imposition 
of PRS by DOCS was unconstitutional, was that if 
Earley’s habeas corpus petition was timely, “the term 
of post-release supervision” must be “excis[ed] . . . from 
Earley’s sentence,” and Earley must be “reliev[ed] . . . of 
any subsequent penalty or other consequence of its 
imposition,” 451 F.3d at 77 (emphases added); but we 
added that nothing in our ruling barred the State from, 
instead, having Earley resentenced by a court to include 
the mandatory PRS conditions, see id. In sum, Earley, 
who was then in prison for violating the administratively 
imposed PRS terms, see id. at 75, was entitled, unless he 
was resentenced, to be released from DOCS’s custody.

We think it clear from these alternatives that, with 
respect to persons on whom PRS had been imposed 
administratively, the State was required either to have 
them resentenced by the court for the imposition of 
PRS terms in a constitutional manner or to excise the 
PRS conditions from their records and relieve them of 
those conditions. Indeed, on remand from Earley I, the 
district court, after finding Earley’s habeas petition 
timely, ordered the required habeas relief, but stayed the 
judgment for a period of time in order to permit the state 
court to rectify the constitutional violation by conforming 
Earley’s sentence to the requirements of New York’s PRS 
statute. See Earley v. Murray, No. 03-CV-3104, 2007 U.S. 
Dist. LEXIS 31942, 2007 WL 1288031, at *3 (E.D.N.Y. 
May 1, 2007).
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While we do not suggest that agencies other than 
DOCS, such as District Attorneys’ offi ces, could not seek 
to have the courts conduct such a permissible resentencing, 
we think it clear that DOCS, which (a) unconstitutionally 
imposed PRS, (b) was custodian of the records in which 
PRS was imposed and from which PRS was required to 
be excised (in the absence of appropriate resentencing), 
and (c) resumed custody of persons who violated the 
unconstitutionally imposed conditions and were penalized 
for those violations by reimprisonment, had an obligation 
to at least attempt to cease its administrative and custodial 
operations that had been held to violate federal law.

As Annucci was “coordinat[or of] the work of the 
entire [DOCS] agency with respect to intergovernmental 
. . . issues” (DOCS Press Release at 2), it appears to 
be among his duties to seek a resolution of the PRS 
issues among DOCS, the prosecutors, and the courts by 
attempting, through direct or indirect communication with 
the courts, to have persons who should, under New York 
substantive law, have had PRS imposed as part of their 
sentences, resentenced by the court in order to impose 
those terms in compliance with the due process required 
by the Constitution of the United States.

The present record does not indicate that Annucci 
took prompt action in light of Earley I to end its custody 
of persons who were being unconstitutionally punished 
for violating PRS terms administratively imposed by 
DOCS. The allegations of the present Complaints, taken 
as true, show that these 12 plaintiffs had PRS imposed on 
them administratively by DOCS. And, as set out in Part 
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II.D. below, at least half of these plaintiffs, as punishment 
for PRS-condition violations, were reimprisoned after 
the decision in Earley I. It is unclear whether Annucci 
had any cognizable responsibility for ordering their 
reimprisonment, since “the practice of re-incarcerating 
persons who violated their administratively-imposed 
PRS was a practice of the Division of Parole, and not of 
DOC[S],” Scott, 616 F.3d at 110. But as punishment for 
their PRS violations they were returned to the custody 
of DOCS. And in Earley I, without regard to whether 
DOCS had any participation in the parole revocation 
proceedings for alleged violation of PRS conditions, we 
ruled that DOCS’s ensuing custody of Earley for such 
violations was unlawful.

A supervisory official may be liable in an action 
brought under § 1983 if he “exhibited deliberate 
indifference to the rights of inmates by failing to act on 
information indicating that unconstitutional acts were 
occurring.” Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 
1995) (emphasis added); see, e.g., Williams v. Smith, 781 
F.2d 319, 323 (2d Cir. 1986) (“supervisory offi cial may 
be liable” where he knowingly “allowed such a policy or 
custom to continue”). Qualifi ed immunity is not available 
to “those who knowingly violate the law.” Malley v. Briggs, 
475 U.S. at 341.

As set out in Part II.A.2. above, Annucci testifi ed in 
State v. Myers that he was “aware of the Second Circuit’s 
decision in Earley v. Murray at the time it came out in 
2006,” that he was aware that Earley I ruled “that DOCS 
did not have the authority to add a period of post-release 
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supervision, if it was not included by the sentencing judge,” 
and that he “did not agree with that decision” (Myers 
Tr. 103-04). Annucci testifi ed that, “at that time in 2006” 
he “did not begin a resentencing initiative.” (Id. at 104 
(emphases added).)

Indeed, it is not clear that at that time Annucci 
instructed DOCS employees even to cease adding PRS to 
sentences that were silent as to PRS. The allegations of 
the Jimmie Johnson complaint, accepted as true, indicate 
that DOCS did not in fact cease that practice in light of the 
decision in Earley I in June 2006: DOCS administratively 
imposed PRS on Jimmie Johnson in June 2007. (See 
Jimmie Johnson Complaint ¶¶ 64-65.)

We conclude that in these actions, as the record stands, 
given our conclusion that Earley I clearly established that 
DOCS violated federal law in adding PRS terms to the 
sentences of prisoners who had not received such terms 
from the court, the district courts erred in ruling that 
Annucci was entitled to qualifi ed immunity as a matter 
of law.

That said, we note Annucci also testifi ed in the Myers 
case that, while he did not begin a resentencing initiative 
immediately after the decision in Earley I,

sometime thereafter I began an initiative with 
the Office of Court Administration asking 
them going forward to put out an instruction 
to all judges in the State that the good practice 
would be whenever a determinate sentence 
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of imprisonment was imposed, they should 
announce the period of post-release supervision 
on the record.

(Myers Tr. 104 (emphases added).) While that initiative, 
as Annucci described it, looked only “forward,” Annucci 
also testifi ed that in early 2007, DOCS conducted a study 
“to identify every individual in [DOCS’s] custody who 
required PRS, but for whom the commitment was silent” 
(id. at 93). So far as we have seen, however, the record 
does not indicate what action, if any, DOCS took after 
identifying those individuals. It is possible that behind 
these statements may lie concrete evidence that could 
establish that Annucci made reasonable efforts either 
to seek resentencing of such persons or to end their 
unconstitutional imprisonment and excise PRS from their 
prison records. But, as set out in Part II.D. below, the 
Complaints suggest that DOCS had custody of several 
of the plaintiffs at least through 2007. The record as it 
stands thus leaves it unclear as to when—or whether—
DOCS began to urge resentencing of prisoners whose 
PRS terms had been administratively imposed and who 
had been reimprisoned for violating those terms. And it is 
silent as to when—or whether—DOCS ceased its practice 
of administratively imposing PRS on prisoners who had 
not been sentenced to PRS terms by the court.

Plainly, the record in the Vincent and Jimmie Johnson 
cases has not been developed, the court having dismissed 
those complaints pursuant to Rule 12(b)(6). And the record 
was only slightly more developed in the Earley case; the 
court converted the Rule 12(b)(6) motion into one for 
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summary judgment, but apparently no discovery had 
been conducted. Focused discovery in the present cases 
may well reveal facts material to the qualifi ed immunity 
inquiry, and we cannot determine at this stage whether or 
not Annucci will eventually be entitled to such immunity.

C.  Defendants Other Than Annucci

Plaintiffs’ briefs on appeal do not discuss any 
defendant other than Annucci. Although there are 
occasional group references to “DOCS” or “appellees,” 
all of plaintiffs’ factual assertions and challenges to the 
district courts’ rulings focus solely on Annucci. (See, e.g., 
Vincent/JJohnson brief on appeal at 12 (urging “this Court 
to review de novo [the] claim that appellee Annucci acted 
not only in violation of the United States Constitution, but 
also irresponsibly, when he authorized and implemented 
the practice of administratively imposing periods of post-
release supervision on inmates, where the sentencing 
judge had omitted such a provision in the inmate’s 
sentence” (emphases added)); Earley brief on appeal 
at 12 (same); Vincent/JJohnson brief on appeal at 33 
(“[t]he decision of the District Court should be reversed 
and the matter remanded with instructions to deny 
appellee Annucci’s motion to dismiss” (emphasis added)); 
Earley brief on appeal at 35 (“[t]he decision of the district 
court should be reversed and the matter remanded with 
direction to deny the application of Anthony Annucci for 
qualifi ed immunity” (emphasis added)).)

The Federal Rules of Appellate Procedure require 
that an appellant’s brief on appeal contain the party’s 
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contentions and “the reasons for them, with citations to 
the authorities.” Fed. R. App. P. 28(a)(9)(A). Where those 
requirements have not been met—or where contentions 
have been made only perfunctorily—we normally decline 
to entertain them. See, e.g., Lore v. City of Syracuse, 670 
F.3d at 171-72; Jackler v. Byrne, 658 F.3d at 233; Day v. 
Morgenthau, 909 F.2d 75, 76 (2d Cir. 1990).

We see no reason to deviate from that practice here. 
Defendants, in their responding appellate briefs, pointed 
out that plaintiffs had not advanced arguments as to any 
defendant other than Annucci. (See, e.g., Defendants’ 
brief in Vincent/JJohnson appeal at 3; id. at 15 (“By their 
brief, [plaintiffs] have effectively limited their appeal to 
challenging only so much of the district court’s decision 
as refused to treat defendant Annucci differently from 
the other” offi cials.); Defendants’ brief in Earley appeal 
at 3, 13-14.) Plaintiffs’ reply briefs neither disputed 
that characterization of their arguments nor requested 
permission to add new arguments as to any other 
defendants. They simply reiterated their requests for 
reversal as to Annucci.

Plaintiffs’ appellate briefs ask that plaintiffs be 
allowed to conduct “discovery concerning the other 
defendants’ entitlement to qualifi ed immunity.” (Vincent/
JJohnson brief on appeal at 33; see also id. at 30; id. at 
2 (“discovery concerning whether each defendant acted 
as a reasonable person in his or her position would have 
acted”); Earley brief on appeal at 2 (same).) But these 
requests are unaccompanied by references to anything 
in the record to show that the district judges abused 
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their discretion in not delaying decision until plaintiffs 
conducted discovery.

In sum, plaintiffs’ have not made any arguments 
with respect to defendants other than Annucci and have 
provided us with no basis for reversing the district courts’ 
rulings that defendants other than Annucci are entitled 
to qualifi ed immunity from plaintiffs’ claims for damages.

D.  The Facts Alleged as to Each Plaintiff

The Complaints alleged that each of the plaintiffs 
pleaded guilty to a felony under New York law; that none 
of the plaintiffs was informed by the sentencing judge that 
he was subject to a PRS term; that none of the plaintiffs’ 
commitment orders mentioned a PRS term; and that each 
plaintiff was subjected to a PRS term administratively 
imposed by DOCS. Only one of the plaintiffs, however, 
had PRS conditions imposed on him after our June 
2006 decision in Earley I: PRS was imposed on Jimmie 
Johnson by DOCS upon his release from prison in June 
2007. His parole was revoked three days later, and he 
was returned to prison. There is nothing in the record 
to indicate that Annucci has established his entitlement 
to qualifi ed immunity against the claim for damages by 
Jimmie Johnson.

Most of the other plaintiffs, although having PRS 
terms imposed on them prior to June 2006, alleged that 
they suffered the consequences of PRS even following our 
decision in Earley I—principally in having their release 
(referred here to as “parole”) revoked for violations of 
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various PRS terms and being returned to prison. The 
PRS-related allegations as to those plaintiffs were as 
follows.

Vincent was subjected to PRS upon his release from 
prison in January 2005. His parole was revoked fi rst in 
October 2005; after he served additional prison time and 
was released, his parole was revoked again in April 2007, 
and he was returned to prison.

Plaintiff Seneca Robinson was subjected to PRS 
upon his release from prison in January 2004. His parole 
was revoked fi rst in September 2004; after he served 
additional time and was released, his parole was revoked 
again in August 2005. He remained incarcerated for 
the latter PRS violation until August 2006; he remained 
subject to PRS until August 2009.

Plaintiff Gary St. Mary was subjected to PRS upon 
his release from prison in October 2003. His parole was 
revoked in October 2007 and he was returned to prison.

Plaintiff Walter Eades was subjected to PRS upon 
his release from prison in May 2003. His PRS term was 
scheduled to expire in September 2008.

Plaintiff Reginald Johnson was subjected to PRS 
upon his release from prison in March 2002. His parole 
was revoked fi rst in June 2002, second in January 2003, 
third in March 2004, and fourth in April 2006. His PRS 
term was scheduled to expire in March 2007. He remained 
incarcerated for his 2006 PRS violation until August 2008, 
when a State court granted habeas requiring his release.
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Plaintiff Donald I. McLean, Jr., was subjected to PRS 
upon his release from prison in June 2004. His PRS term 
was scheduled to expire in June 2009.

Plaintiff Jeffrey Palmer was subjected to PRS upon 
his release from prison in February 2005. His parole was 
revoked fi rst in August 2005, second in March 2006, and 
third in July 2007. He remained imprisoned for his third 
PRS violation until September 2008.

Plaintiff Wayne B. Wright, Jr., was subjected to PRS 
upon his release from prison in January 2003. His parole 
was revoked fi rst in July 2004; after he served additional 
prison time and was released, his parole was revoked 
again in June 2007, and he was again returned to prison.

Plaintiff Shawn Goodman was subjected to PRS upon 
his release from prison in December 2003. His PRS term 
was scheduled to expire in December 2008.

Plaintiff David Waddell was subjected to PRS upon 
his release from prison in September 2004. His parole was 
revoked fi rst in October 2006; after he served additional 
time and was released, his parole was revoked again in 
June 2008, and he was again returned to prison.

Earley was subjected to PRS upon his release from 
prison in 2004. His parole was revoked first in July 
2005; after he served additional prison time and was 
released, his parole was revoked again for PRS violations 
in September 2006—after Earley I had been decided—
and he was again returned to prison. Eventually, having 
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successfully pursued federal habeas relief as discussed 
in Part I.B. above, Earley was released from prison in 
June 2007.

As indicated above, Jimmie Johnson, who was 
subjected to PRS by DOCS in June 2007, is the only 
plaintiff alleged to have had those conditions imposed on 
him subsequent to our decision in Earley I. The record 
remains to be developed as to whether Annucci, who was 
then “responsible for all of the legal services necessary 
for the day-to-day operations of the entire correctional 
system in the State of New York” (Annucci Decl. ¶ 2), made 
reasonable efforts to have DOCS comply with federal law 
or whether he unreasonably allowed the DOCS policy or 
custom to be applied to Jimmie Johnson.

Six other plaintiffs (Vincent, St. Mary, Palmer, 
Wright, Waddell, and Earley) were found to have 
committed various violations of PRS and had their parole 
revoked after Earley I was decided. They were returned 
to DOCS’s custody for various periods. The remaining 
five plaintiffs (i.e., Robinson and Reginald Johnson, 
whose last alleged reimprisonments for PRS violations 
began prior to Earley I but continued after Earley I, and 
Eades, McLean, and Goodman, who did not allege that 
they were punished for PRS violations) alleged that the 
periods during which they were required to comply with 
the unlawfully imposed PRS conditions extended years 
past the decision of Earley I. “In addition to supervision by 
and reporting to a parole offi cer, postrelease supervision 
may require . . . for example, a curfew, restrictions on 
travel, and substance abuse testing and treatment.” Catu, 
4 N.Y.3d at 245, 792 N.Y.S.2d at 888.



Appendix A

45a

We conclude that with respect to all of the plaintiffs, 
whether their paroles were revoked after Earley I for 
violation of PRS conditions or their conduct was merely 
constrained after Earley I by those conditions, the record 
remains to be developed as to the objective reasonableness 
of Annucci’s efforts to relieve them of the burdens of those 
unlawfully imposed terms after he knew it had been ruled 
that the imposition violated federal law.

E.  Other Claims or Contentions

Although the district courts dismissed the Earley and 
Vincent/Jimmie Johnson actions on the basis of qualifi ed 
immunity, defendants had moved to dismiss on several 
other grounds as well. These included (1) jurisdictional 
challenges to claims asserted against them in their offi cial 
capacities, as such claims are in essence suits against the 
governmental entities themselves, and suits against the 
State under § 1983 are barred by sovereign immunity, 
see, e.g., Hafer v. Melo, 502 U.S. 21, 25, 112 S. Ct. 358, 
116 L. Ed. 2d 301 (1991); (2) claims that the defendants—
including Annucci—lacked personal involvement in 
the development, imposition, and enforcement, etc., of 
PRS; and (3) the statute of limitations. Aside from the 
observation that the Vincent/Jimmie Johnson plaintiffs 
had withdrawn their offi cial-capacity claims, see Vincent 
I, 812 F.Supp.2d at 278 n.1, the district courts did not 
address these alternative grounds for dismissal. Although 
plaintiffs have included in their appellate briefs arguments 
that their claims are timely, we decline to address that 
issue since the district courts did not reach it. We leave it 
to the district courts in the fi rst instance to address the 
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merits of any such unresolved issues should they be raised 
again by Annucci.

We note also that the complaints in the Vincent and 
Jimmie Johnson actions sought declaratory judgments. 
Although the sole basis for the district court’s dismissal 
of the actions was qualifi ed immunity, qualifi ed immunity 
does not protect a public official against a claim for 
declaratory or injunctive relief, see, e.g., Sudler, 689 F.3d 
at 177; Adler v. Pataki, 185 F.3d 35, 48 (2d Cir. 1999). 
However, there being no allegations in the Complaints 
that any of the plaintiffs remain subject to PRS terms, 
and the New York Legislature having amended § 70.45 in 
2008 to require that the mandated PRS terms be imposed 
by sentencing judges, it seems likely that any claims 
for declaratory relief have become moot. In any event, 
plaintiffs on appeal have characterized their suits solely 
as “civil action[s] seeking money damages for violation 
of [their] rights” (Vincent/JJohnson brief on appeal at 1; 
Earley brief on appeal at 1-2), and they do not argue that 
their claims for declaratory relief should be reinstated. 
We deem any claims for declaratory relief to have been 
abandoned.

CONCLUSION

We have considered all of the arguments made by both 
sides in support of their respective positions and, except 
as indicated above, have found them to be without merit. 
For the reasons stated above, we affi rm so much of the 
judgments of the respective district courts as dismissed 
plaintiffs’ claims against defendants other than Annucci. 
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We conclude that on the present record Annucci was not 
entitled to qualifi ed immunity. To the extent that the 
judgments dismissed the Complaints against Annucci, 
they are vacated, and the matters are remanded for 
further proceedings. We express no view as to whether 
qualifi ed immunity may be appropriate for Annucci after 
the record is developed.

No costs.
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APPENDIX B — ORDER OF THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND 

CIRCUIT, FILED MAY 23, 2014

Docket Nos: 11-3893 (Lead), 11-3966 (Con)

Shawn Michael Vincent, Seneca Robinson, Jimmie 
Johnson, Gary St. Mary, Walter Eades, Reginald James 

Johnson, Donald McLean, Jeffrey Palmer, Wayne B. 
Wright, Jr., Shawn Goodman, David Waddell,

Plaintiffs-Appellants,

v.

Bruce S. Yelich, Superintendent, Bare Hill Correctional 
Facility, Brian Fischer, Commissioner, New York State 

Department of Correctional Services, Defendant’s 
in their offi cial and unoffi cial capacity, Anthony J. 
Annucci, Richard DeSimone, Leicen J. LeClaire, 
Jr., Glen S. Goord, Henry Lemons, Jr., George B. 

Alexander, Robert Dennison, Brion D. Travis,

Defendants-Appellees.

John Doe, Jane Doe, 

Defendant.

ORDER

Appellees George B. Alexander, Anthony J. Annucci, 
Bare Hill Correctional Facility, Richard DeSimone, 
Robert Dennison, Brian Fischer, Glen S. Goord, John and 
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Jane Does 1-20, Leicen J. LeClaire, Jr., Henry Lemons, 
Jr., New York State Department of Correctional Services, 
Brion D. Travis and Bruce S. Yelich, fi led a petition for 
panel rehearing, or, in the alternative, for rehearing en 
banc. The panel that determined the appeal has considered 
the request for panel rehearing, and the active members 
of the Court have considered the request for rehearing 
en banc.

IT IS HEREBY ORDERED that the petition is 
denied.

FOR THE COURT:
   Catherine O’Hagan Wolfe, Clerk

   /s/       
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APPENDIX C — ORDER OF THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND 

CIRCUIT, FILED MAY 23, 2014

Docket No: 12-439

Sean Earley,

Plaintiff-Appellant,

v.

Anthony J. Annucci, Executive Commissioner and 
Counsel, New York State Department of Correctional 

Services, Brian Fischer, Commissioner of the New 
York State Department of Correctional Services, in 

his offi cial capacity and his unoffi cial capacity, Richard 
DeSimone, in his individual capacity and his offi cial 

capacity as Associate Counsel in Charge of the Offi ce of 
Sentencing Review of the New York State Department 
of Correctional Services, Lucien J. LeClaire, Jr., in his 

individual capacity, Glenn S. Goord, in his individual 
capacity, Henry Lemons, Jr., in his individual capacity 

and his offi cial capacity as Chairman and Chief 
Executive Offi cer of the New York State Division of 

Parole, George B. Alexander, in his individual capacity, 
Robert Dennison, in his individual capacity, Brion D. 
Travis, in his individual capacity, John and Jane Does 
1-50, various training, supervisory and policymaking 

employees of the New York State Department of 
Correctional Services or the New York Division of 

Parole, in their individual capacities,

Defendants-Appellees,
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Roxanne Underwood, Inmate Records Coordinator, 
Groveland Correctional Facility,

Defendant.

ORDER 

Appellees George B. Alexander, Anthony J. Annucci, 
Richard DeSimone, Robert Dennison, Brian Fischer, 
Glenn S. Goord, John and Jane Does 1-50, Lucien J. 
LeClaire, Jr., Henry Lemons, Jr. and Brion D. Travis, 
fi led a petition for panel rehearing, or, in the alternative, 
for rehearing en banc.  The panel that determined the 
appeal has considered the request for panel rehearing, 
and the active members of the Court have considered the 
request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is 
denied.

FOR THE COURT:
   Catherine O’Hagan Wolfe, Clerk

   /s/       
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APPENDIX D — SUMMARY ORDER OF THE 
UNITED STATES COURT OF APPEALS FOR THE 

SECOND CIRCUIT, FILED JUNE 4, 2013

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT

Nos. 12-0704-cv(L) and 12-0741-cv(C)

Present:  AMALYA L. KEARSE,
 ROBERT A. KATZMANN,
 CHRISTOPHER F. DRONEY,

Circuit Judges.

PAUL BETANCES, LLOYD A. BARNES, GABRIEL 
VELEZ a/k/a Gabriel Belize, individually 

and on behalf of all others similarly situated,

Plaintiffs-Appellees,

No. 12-0704-cv(L)
- v. -

BRIAN FISCHER, in his capacity as Commissioner 
of the New York State Department of Correctional 

Services (DOCS), and in his individual capacity; 
ANTHONY J. ANNUCCI, in his capacity as Deputy 

Commissioner and Counsel for DOCS, and in his 
individual capacity; LUCIEN J. LECLAIRE, JR., 

former Acting Commissioner of DOCS, in his individual 
capacity; GLENN S. GOORD, former Commissioner 

of DOCS, in his individual capacity; JOHN/JANE 
DOES 1-25 (DOCS Supervisory, Training, and Policy 
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Personnel); ANDREA W. EVANS, in her capacity as 
Chair and Chief Executive Offi cer of the New York 

State Division of Parole (DOP), and in her individual 
capacity; MARK MANTEI, in his capacity as Executive 

Director of DOP, and in his individual capacity; 
TERENCE TRACY, in his capacity as Chief Counsel 
for DOP, and in his individual capacity; ROBERT J. 
DENNISON, former Chair of DOP, in his individual 

capacity; ANTHONY G. ELLIS II, former Executive 
Director of DOP, in his individual capacity; GEORGE 
B. ALEXANDER, former Chair and Chief Executive 
Offi cer of DOP, in his individual capacity; and JOHN/

JANE DOES 26-50 (DOP Supervisory, Training, 
and Policy Personnel),

Defendants-Appellants.

KEVIN MICHAEL BENTLEY, FELIX TAVARES, 
JAMES JOHNSON, JERRY PULLEY, EDWIN 

RIVERA, HECTOR CALDERON, KEENAN 
JENKINS, JOSEPH SANTIAGO, LAWRENCE 
JACKSON, CHRISTOPHER PURDIE, ROBERT 

GIL, GERALD EDMONDS, EDWARD MONTRANO, 
DWAYNE DANTZLER, WALBERTO PEREZ, 

RUDOLPH NURSE, ANTHONY HUTCHINSON, 
TYRONNE JOHNSON, JOSEPH SHARP, SIDNEY 

BURCH and KEVIN DARDEN,

Plaintiffs-Appellees,

No. 12-0741-cv(C)
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- v. -

ROBERT J. DENNISON, as former Chair, New York 
State Division of Parole (Division) & in his individual 

capacity; ANTHONY G. ELLIS II, as former Executive 
Director of the Division & in his individual capacity; 
GEORGE B. ALEXANDER, as former Chair and 

Chief Executive Offi cer of the Division & in his 
individual capacity; TERRENCE TRACY, as Chief 
Counsel to the Division & in his individual capacity; 

BRIAN FISCHER, as Commissioner of the New York 
State Department of Correctional Services (DOCS) & 
in his individual capacity; ANTHONY J. ANNUCCI, 

as Deputy Commissioner and Counsel for DOCS & 
in his individual capacity; LUCIEN J. LECLAIRE, 

JR., as former Acting Commissioner of DOCS & 
in his individual capacity; GLENN S. GOORD, as 
former Commissioner of DOCS & in his individual 

capacity; and JOHN and JANE DOES 1-50, as Division 
and DOCS Legal, Supervisory Training and Policy 

Personnel & in their individual capacities,

Defendants-Appellants.

June 4, 2013, Decided

SUMMARY ORDER

Appeals from the United States District Court for the 
Southern District of New York.

These causes came on to be heard on the record from 
the United States District Court for the Southern District 



Appendix D

55a

of New York, Shira A. Scheindlin, Judge, and were argued 
by counsel.

ON CONSIDERATION WHEREOF, it is now hereby 
ordered, adjudged, and decreed that the order of said 
District Court be and it hereby is affi rmed.

In these consolidated appeals, defendants Brian 
Fischer et al., employees or former employees of the 
New York State Department of Correctional Services 
or the New York State Division of Parole, appeal from 
an order of the United States District Court for the 
Southern District of New York, Shira A. Scheindlin, 
Judge, denying their motions to dismiss, on grounds of 
qualifi ed immunity, these actions brought by former New 
York State prisoners. Plaintiffs Paul Betances et al. seek 
damages and declaratory relief pursuant to 42 U.S.C. 
§ 1983, alleging that defendants violated their rights to 
due process by administratively imposing and enforcing 
conditions of supervision on plaintiffs following their 
release from prison, despite the absence of any order for 
such supervision by the courts that sentenced plaintiffs 
for their crimes. Arguing that they were entitled to 
qualifi ed immunity on the ground that the law was not 
clearly established at the time of their challenged conduct, 
defendants moved to dismiss pursuant to Fed. R. Civ. P. 
12(b)(6). The district court denied the motions, ruling that 
plaintiffs’ rights became clearly established when this 
Court decided Earley v. Murray, 451 F.3d 71 (2d Cir.), 
reh’g denied, 462 F.3d 147 (2d Cir. 2006), cert. denied, 
551 U.S. 1159, 127 S. Ct. 3014, 168 L. Ed. 2d 752 (2007). 
Defendants challenge that ruling on this appeal.
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In an opinion fi led today in the consolidated appeals 
in Vincent v. Yelich, Nos. 11-3893, -3966, and Earley 
v. Annucci, No. 12-0439 (“Vincent”), this Court ruled 
that Earley v. Murray clearly established that the 
administrative imposition of post-release supervision 
terms not imposed by the court is unconstitutional. In 
Vincent, we vacated orders of the respective district 
courts that had dismissed, on qualifi ed immunity grounds, 
claims against defendant Anthony J. Annucci that parallel 
the claims asserted by plaintiffs Betances et al. against 
the defendants in the present actions. Defendants in the 
present actions have not presented any basis in their brief 
on appeal for distinguishing between the claims against 
Annucci and the claims against the other defendants. 
Accordingly, we affi rm the order of the district court, 
denying defendants’ Rule 12(b)(6) motions to dismiss 
on the ground of qualifi ed immunity, substantially for 
the reasons stated in our reversal of the grant of such 
immunity in Vincent.

We have considered all of defendants’ contentions on 
these appeals and have found them to be without merit. 
The order of the district court is affi rmed.

FOR THE COURT:
CATHERINE O’HAGAN WOLFE, 
Clerk of Court

/s/    
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APPENDIX E — ORDER OF THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND 

CIRCUIT, DATED JUNE 27, 2014

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Docket Nos.  12-704(L)
       12-741(CON)

Paul Betances, Individually and on behalf of all others 
similarly situated, Lloyd A. Barnes, Gabriel Velez, 

Individually and on behalf of others similarly situated, 
AKA Gabriel Belize, Kevin Michael Bentley, Felix 

Tavares, James Johnson, Jerry Pulley, Edwin Rivera, 
Hector Calderon, Keenan Jenkins, Joseph Santiago, 
Lawrence Jackson, Christopher Purdie, Robert Gil, 

Gerald Edmonds, Edward Montrano, Dwayne Dantzler, 
Walberto Perez, Rudolph Nurse, Anthony Hutchinson, 

Tyronne Johnson, Joseph Sharp, Sidney Burch, 
Kevin Darden,

Plaintiffs-Appellees,

v.

Brian Fischer, Individually, Brian Fischer, in his 
capacity as Commissioner of the New York State 

Department of Correctional Services (DOCS), Anthony 
J. Annucci, Anthony J. Annucci, in his capacity as 

Deputy Commissioner and Counsel for DOCS, Lucien 
J. LeClaire, Jr., Lucien J. LeClaire, Jr., Glenn S. 

Goord, former Commissioner of DOCS, Glenn S. Goord, 
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Individually, John Does 1-25, (DOCS Supervisory, 
Training, and Police Personnel), Jane Does 1-25, (DOCS 

Supervisory, Training, and Policy Personnel), Andrea 
W. Evans, in her capacity as Chair and Chief Executive 
Offi cer of the New York State Division of Parole (DOP), 
Mark Mantei, in his individual capacity, Mark Mantei, 
in his capacity as Executive Director of DOP, Terence 
Tracy, in his individual capacity, Terence Tracy, in his 

capacity as Chief Counsel for DOP, Robert J. Dennison, 
in his individual capacity, Robert J. Dennison, former 
Chair of DOP, Anthony G. Ellis, II, in his individual 

capacity, Anthony G. Ellis, II, former Executive 
Director of DOP, George B. Alexander, in his individual 
capacity, George B. Alexander, former Chair and Chief 

Executive Offi cer of DOP, John Does 26-50, (DOP 
Supervisory, Training, and Policy Personnel), Jane 

Does 26-50, (DOP Supervisory, Training, and Policy 
Personnel), John/Jane Does 26-50, (DOC Supervisory, 

Training, and Policy Personnel),

Defendants-Appellants.
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Appellants George B. Alexander, George B. Alexander, 
Anthony J. Annucci, Anthony J. Annucci, Robert J. 
Dennison, Robert J. Dennison, Anthony G. Ellis, II, 
Anthony G. Ellis, II, Andrea W. Evans, Brian Fischer, 
Brian Fischer, Glenn S. Goord, Glenn S. Goord, Jane Does 
1-25, Jane Does 26-50, John Does 1-25, John Does 26-50, 
John/Jane Does 26-50, Lucien J. LeClaire, Jr., Lucien J. 
LeClaire, Jr., Mark Mantei, Mark Mantei, Terence Tracy 
and Terence Tracy, fi led a petition for panel rehearing, 
or, in the alternative, for rehearing en banc. The panel 
that determined the appeal has considered the request 
for panel rehearing, and the active members of the Court 
have considered the request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is 
denied.

For The Court:
Catherine O’Hagan Wolfe, Clerk
/s/   
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APPENDIX F — DECISION AND ORDER OF THE 
UNITED STATES DISTRICT COURT, WESTERN 

DISTRICT OF NEW YORK, FILED 
AUGUST 29, 2011

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK

08-CV-6570L

SHAWN MICHAEL VINCENT,

Plaintiff,

v.

SUPERINTENDENT MR. BRUCE S. YELICH, et al.,

Defendants.

09-CV-6323L

JIMMIE JOHNSON, et al.,

Plaintiffs,

v.

BRIAN FISCHER, in his individual capacity and his 
offi cial capacity as Commissioner of the New York State 

Department of Correctional Services, et al.,

Defendants.
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August 29, 2011, Decided
August 29, 2011, Filed

DECISION AND ORDER

INTRODUCTION

Because these two complaints raise identical issues 
and were argued before the Court on the same day, the 
cases are consolidated for purpose of this decision.

The respective plaintiffs, Shawn Michael Vincent, 
and Jimmie Johnson, Seneca Robinson, Gary St. Mary, 
Walter Eades, Reginald Johnson, Donald McLean, Jeffrey 
Palmer, Wayne B. Wright, Jr., Shawn Goodman and David 
Waddell (collectively “plaintiffs”), bring actions pursuant 
to 42 U.S.C. §1983 against offi cers and employees of the 
New York State Department of Correctional Services 
(“DOCS”) and New York State Division of Parole 
(collectively “defendants”).1 Each plaintiff alleges that the 
defendants, acting individually and in concert, violated his 
Fifth, Eighth and Fourteenth Amendment constitutional 
rights in connection with DOCS’s administrative 
imposition of a period of post-release supervision (“PRS”), 
which followed each plaintiff’s service of a judicially-
imposed determinate sentence of incarceration.

1. Plaintiffs’ claims are asserted against defendants in their 
individual capacities. Although both originally asserted offi cial 
capacity claims, those claims have been withdrawn. (Johnson Dkt. 
#24 at 1 n. 1, Vincent Dkt. #32 at 1 n.1).



Appendix F

62a

The defendants now move pursuant to Fed. R. Civ. 
Proc. 12(b)(1), (3) and (6) to dismiss the plaintiffs’ claims, 
on the grounds that the defendants are, inter alia, entitled 
to qualifi ed immunity. For the reasons set forth below, the 
defendants’ motions to dismiss (Johnson Dkt. #21, Vincent 
Dkt. #7, #27)2 are granted, and the subject complaints 
are dismissed.

DISCUSSION

I.  Motion to Dismiss Pursuant to Fed. R. Civ. Proc. 
12(b)(6)

In deciding a motion under Fed. R. Civ. Proc. 12(b)
(6), a court must accept the allegations contained in the 
complaint as true, and draw all reasonable inferences 
in favor of the non-movant. See Sheppard v. Beerman, 
18 F.3d 147, 150 (2d Cir. 1994), citing Ad-Hoc Comm. of 
Baruch Black & Hispanic Alumni Ass’n v. Bernard M. 
Baruch College, 835 F.2d 980, 982 (2d Cir. 1987). However, 
“a plaintiff’s obligation . . . requires more than labels and 
conclusions, and a formulaic recitation of the elements 
of a cause of action will not do. Factual allegations must 
be enough to raise a right to relief above the speculative 
level.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 
127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (internal citations 
omitted).

2. The initial motion to dismiss in the Vincent matter (Vincent 
Dkt. #7) preceded the fi ling of a second amended complaint.
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II.  Qualifi ed Immunity

Defendants chiefl y urge that plaintiffs’ claims must be 
dismissed, because the defendants are entitled to qualifi ed 
immunity as a matter of law. The defense of qualifi ed 
immunity shields public offi cials from an action for civil 
damages, to the extent that their challenged acts do not 
violate “clearly established statutory or constitutional 
rights of which a reasonable person would have known.” 
Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 73 
L. Ed. 2d 396 (1982). It applies to circumstances in which it 
is “objectively reasonable” for an offi cial to believe that his 
conduct did not violate a plaintiff’s rights, in light of clearly 
established law and information known to the offi cial at the 
time the challenged acts occurred. See Simms v. Village 
of Albion, 115 F.3d 1098, 1106 (2d Cir. 1997); Hill v. City 
of New York, 45 F.3d 653, 661 (2d Cir. 1995); Velardi v. 
Walsh, 40 F.3d 569, 573 (2d Cir. 1994). In determining 
whether defendants are entitled to qualifi ed immunity, the 
Court must focus on “objective circumstances rather than 
an [offi cial’s] subjective motivation.” Bradway v. Gonzales, 
26 F.3d 313, 319 (2d Cir. 1994).

The Supreme Court has identifi ed two key inquiries 
for evaluating assertions of qualified immunity: (1) 
whether the facts, taken in the light most favorable to the 
plaintiff, show that the defendant violated a constitutional 
right; and (2) whether that constitutional right was 
clearly established at the time of the alleged violation. See 
Pearson v. Callahan, 555 U.S. 223, 232, 129 S. Ct. 808, 172 
L. Ed. 2d 565 (2009); Saucier v. Katz, 533 U.S. 194, 201, 
121 S. Ct. 2151, 150 L. Ed. 2d 272 (2001). The Court may 
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decide these questions in whatever order is best suited to 
the case at hand. Pearson, 555 U.S. 223 at 236, 129 S. Ct. 
808, 172 L. Ed. 2d 565. While the question of whether a 
violation has occurred is one of law, the issue of whether 
the relevant right was “clearly established” requires a 
notably broader inquiry.

The primary issue here is whether the plaintiffs’ 
rights were so clearly established at the time defendants 
participated in the administrative imposition of a 
5-year period of PRS following service of the plaintiffs’ 
determinate sentences, that the defendants should have 
been aware that their actions violated the plaintiffs’ 
constitutional rights.

In summary, the relevant facts are these. Each of 
the plaintiffs was sentenced to a determinate sentence 
following a criminal felony conviction. Notwithstanding 
the provisions of New York Penal Law §70.45 (commonly 
known as “Jenna’s Law”), which mandated a period of PRS 
as part of every determinate sentence for the plaintiffs’ 
crimes, the sentencing courts neglected or failed to specify 
a period of PRS. Each of the plaintiffs was released from 
incarceration sometime between March 2002 and June 
2007. Upon each plaintiff’s release, DOCS, construing 
Penal Law §70.45 as requiring an automatic period of PRS, 
administratively imposed PRS on each of the plaintiffs. 
PRS was later revoked for most of the plaintiffs, who 
subsequently returned to DOCS custody.

It is now clear (in 2011) that both federal and state 
case law have found that the administrative imposition 
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of PRS to be unconstitutional and unlawful. Defendants 
claim, though, that at the time that the terms of PRS were 
added, the law was not well settled.

Plaintiffs claim that at the time PRS was added to 
the plaintiffs’ respective sentences by DOCS offi cials, 
the defendants knew or should have known that doing so 
violated plaintiffs’ statutory and constitutional rights.3 
Defendants, on the other hand, contend that defendants 
should not be held to the present standard but to the 
standard applicable at the time. Defendants point out 
that it was not clear that the practice was error and, in 
fact, several state court cases specifi cally held that such 
imposition was not improper.

Initially, the Court revisits the state of the law on this 
issue as it stood in and before February 2005, by which 
time PRS had been administratively imposed on nine of 
the ten plaintiffs. At this point, the unconstitutionality 
of DOCS’ administrative imposition of PRS pursuant 
to Penal Law §70.45 was far from well settled. To the 
contrary, in the seven years that had passed since Penal 
Law §70.45’s enactment, New York appellate courts 
had consistently and uniformly endorsed the automatic 
imposition of PRS by DOCS, regardless of whether PRS 
was ever specifi cally ordered by the sentencing court. See 
e.g., People v. Dale, 14 A.D.3d 712, 788 N.Y.S.2d 613 (2d 
Dept. 2005); Deal v. Goord, 8 A.D.3d 769, 778 N.Y.S.2d 

3. Plaintiffs place a special blame on defendant Annucci who 
is apparently an experienced counsel for DOCS and who allegedly 
participated in the legislative process that led to the enactment 
of Penal Law § 70.45.
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319 (3d Dept. 2004); People v. Munck, 4 A.D.3d 627, 771 
N.Y.S.2d 733 (3d Dept. 2004); People v. Lindsey, 302 
A.D.2d 128, 755 N.Y.S.2d 118 (3d Dept. 2003); People v 
Hazen, 308 A.D.2d 637, 764 N.Y.S.2d 289 (3d Dept. 2003); 
People v. Thweatt, 300 A.D.2d 1100, 751 N.Y.S.2d 892 (4th 
Dept. 2002).

The issue of whether Penal Law §70.45 created a PRS 
requirement that could by applied only by sentencing 
judges, or whether it automatically built a period of 
PRS into applicable sentences in a manner that DOCS 
and/or the New York State Division or Parole could 
lawfully enforce regardless of the sentencing judge’s 
pronouncement, was not addressed at the federal level 
in this Circuit until June 2006. In the matter of Earley 
v. Murray, 451 F.3d 71 (2d Cir. 2006), the Second Circuit 
considered the issue for the fi rst time, and held that a term 
of PRS was not enforceable unless it had been pronounced 
by the sentencing judge on the record. Id.

Plaintiffs contend that a reasonable offi cial should 
have taken “fair warning” of this conclusion prior to 
Earley, and that to the extent that defendant Annucci 
possessed legal training, he should have been able 
to forecast the sea change by applying lines of cases 
concerning related topics. 451 F.3d 71. However, I fi nd 
that the cases upon which plaintiffs rely are not controlling 
and are factually distinguishable from the situation 
faced by defendants here. In light of the favorable state 
case law that existed in New York at the time, I do not 
believe that a reasonable state offi cial would have been 
on notice that the administrative imposition of PRS 



Appendix F

67a

violated plaintiffs’ rights. Accordingly, I conclude that 
defendants are manifestly entitled to qualifi ed immunity 
for the imposition of PRS prior to the June 2006 Earley 
decision. Id.

Whether a reasonable offi cial would have known that 
the administrative imposition of PRS was unconstitutional 
after Earley, such as in June 2007 when PRS was 
administratively mandated for plaintiff Jimmie Johnson, 
is a slightly closer question. However, I reach the same 
conclusion as to defendants’ post-Earley conduct.

In assessing whether it was objectively reasonable for 
an offi cial to believe that administratively imposed PRS 
passed statutory and constitutional muster even after 
Earley, I note that for two years after the Earley federal 
court case was decided, New York state courts did not 
always follow its holding. State courts ruled on occasion 
that DOCS could still administratively mandate periods 
of PRS pursuant to Jenna’s Law, even in the absence of 
an explicit imposition of PRS by a sentencing judge. In 
some cases, it was reasoned that Earley did not squarely 
apply to DOCS’s practices, because in administratively 
mandating PRS under Penal Law §70.45, DOCS was “only 
enforcing, not imposing, a part of petitioner’s sentence 
which was automatically included by statute,” and thus 
was not unlawfully usurping any “judicial function.” 
Scott v. Fischer, 2009 U.S. Dist. LEXIS 35027 at *8 
(S.D.N.Y. 2009), quoting Garner v. New York State Dep’t 
of Correctional Servs., 39 A.D.3d 1019, 1019, 831 N.Y.S.2d 
923 (3d Dept. 2007). See also People v. Crump, 302 A.D.2d 
901, 753 N.Y.S.2d 793 (4th Dept. 2003). The state law was 
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not uniform. Other state courts had concluded that, in light 
of Earley, “[a]ny alteration to [a determinate] sentence, 
unless made by a judge in a subsequent proceeding, is of no 
effect . . . [t]o the extent that our prior decisions have held 
otherwise . . . they should no longer be followed.” Dreher v. 
Goord, 46 A.D.3d 1261, 1262, 848 N.Y.S.2d 758 (3d Dept. 
2007). See also People v. Figueroa, 45 A.D.3d 297, 846 
N.Y.S.2d 87 (1st Dept. 2007); People v. Noble, 37 A.D.3d 
622, 831 N.Y.S.2d 198 (2d Dept. 2007). Notwithstanding 
the state-court split, the presumptive constitutionality of 
Penal Law §70.45 itself, which DOCS was purportedly 
striving to apply, was not seriously challenged. See 
generally Vives v. City of New York, 405 F.3d 115, 117 (2d 
Cir. 2005) (“absent contrary direction, state offi cials . . . 
are entitled to rely on a presumptively valid state statute . . 
. until and unless the statute is declared unconstitutional”).

In April 2008, the New York Court of Appeals resolved 
the state confl ict of authority in an appeal from Garner, 
10 N.Y.3d 358, 889 N.E.2d 467, 859 N.Y.S.2d 590 (2008) 
and in People v. Sparber, 10 N.Y.3d 457, 889 N.E.2d 459, 
859 N.Y.S.2d 582 (2008) both of which explicitly held that 
state law barred DOCS from adding a term of PRS onto 
a defendant’s sentence in the absence of a pronouncement 
for such by the sentencing judge. It is these decisions 
—and not Earley — which courts in the Second Circuit 
have consistently understood to have effected the change 
in the law, and established the temporal boundary of 
qualifi ed immunity for DOCS offi cials alleged to have 
administratively imposed PRS.
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As the district court for the Southern District of New 
York recently observed on this very issue:

[T]he overwhelming consensus within the 
Second Circuit is that the protection of qualifi ed 
immunity [in such circumstances] applied 
until April 2008, when the New York Court 
of Appeals resolved a split among the lower 
state courts and invalidated the administrative 
imposition of PRS. Until then, the courts have 
uniformly held, it would have been reasonable 
for Parole and DOC[S] offi cials not to have 
understood fully the constitutional problems 
created by imposition of PRS in such a manner.

Locantore v. Hunt, 775 F. Supp. 2d 680, 2011 U.S. Dist. 
LEXIS 40094 (S.D.N.Y. 2011) (internal citations omitted). 
See also Scott v. Fischer, 616 F.3d 100 (2d Cir. 2010); 
Rivers v. Fischer, 390 Fed. Appx. 22 (2d Cir. 2010); King 
v. Cuomo, 2011 U.S. Dist. LEXIS 384 (S.D.N.Y. 2011); 
Hardy v. Fischer, 701 F. Supp. 2d 605 (S.D.N.Y. 2010).

H i nd s ight  i s  a l w ay s  2 0 / 2 0 .  A lt hough  t he 
unconstitutionality and/or unlawfulness of defendants’ 
practice of administratively mandating PRS may be clear 
today, it was manifestly not so prior to April 2008, when 
New York state appellate courts remained split as to 
Earley’s import and scope, and had identifi ed numerous 
well-seeming ways to distinguish it. See Ruffins v. 
Department of Correctional Servs., 701 F. Supp. 2d 385, 
406 (E.D.N.Y. 2010) (“after the Second Circuit issued its 
opinion, some state courts embraced Earley, fi nding that 
administratively imposed PRS required that prisoners’ 
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sentences be amended or prisoners should be resentenced, 
while other courts followed Earley and concluded that 
the proper remedy was to remove PRS entirely from 
the prisoner’s sentence; still other courts concluded that 
Earley was not binding on New York state courts, and 
thus, under New York Penal Law, the fi ve-year PRS term 
was automatically included in certain prisoners’ sentences, 
regardless of whether the PRS term was administratively 
or judicially imposed”).

Because the defendants’ actions did not violate any 
constitutional right that was clearly established at the 
time of the alleged violations, they are entitled to qualifi ed 
immunity.

CONCLUSION

For the foregoing reasons, I fi nd that the defendants 
are entitled to qualifi ed immunity against the plaintiffs’ 
claims, and that they are thus entitled to judgment as 
a matter of law. Defendants’ motions to dismiss the 
complaint (Johnson Dkt. #21, Vincent Dkt. #7,# 27) 
are granted, and the complaints in both of the above-
referenced matters are dismissed in their entirety, with 
prejudice.

IT IS SO ORDERED.

/s/    
DAVID G. LARIMER
United States District Judge

Dated: Rochester, New York
  August 29, 2011.
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APPENDIX G — ORDER OF THE UNITED 
STATES DISTRICT COURT, NORTHERN 

DISTRICT OF NEW YORK, FILED 
JANUARY 30, 2012

UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF NEW YORK

9:08-CV-669 (FJS/RFT)

SEAN EARLEY, 

Plaintiff, 

v. 

ANTHONY J. ANNUCCI, Executive Commissioner 
and Counsel, New York State Department of 
Correctional Services; BRIAN FISCHER, 

Commissioner of the New York State Department 
of Correctional Services, in his offi cial capacity and 

his unoffi cial capacity; RICHARD DESIMONE, 
in his individual capacity and his offi cial capacity 
as Associate Counsel in Charge of the Offi ce of 

Sentencing Review of the New York State Department 
of Correctional Services; LUCIEN J. LECLAIRE, 
JR., in his individual capacity; GLENN S. GOORD, 
in his individual capacity; HENRY LEMONS, JR., 
in his individual capacity and his offi cial capacity as 

Chairman and Chief Executive Offi cer of the New York 
State Division of Parole; GEORGE B. ALEXANDER, 
in his individual capacity; ROBERT DENNISON, in 

his individual capacity; BRION D. TRAVIS, in his 
individual capacity; and JOHN AND JANE DOES 
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1-50, various training, supervisory and policymaking 
employees of the New York State Department of 

Correctional Services or the New York Division of 
Parole, in their individual capacities, 

Defendants.

January 30, 2012, Decided
January 30, 2012, Filed

ORDER 

Currently before the Court are Magistrate Judge 
Treece’s December 28, 2011 Report-Recommendation 
and Order and Plaintiff’s objections thereto. See Dkt. 
Nos. 83-84. In his Report-Recommendation and Order, 
Magistrate Judge Treece recommended that this Court 
grant Defendants’ motion for summary judgment on 
the ground that Defendants were entitled to qualifi ed 
immunity on all of Plaintiff’s claims. See Dkt. No. 83 at 15.

Plaintiff objects to Magistrate Judge’s Treece 
recommendation on the grounds that Magistrate Judge 
Treece erred (1) when he found that New York Law did not 
require the sentencing judge to pronounce post-release 
supervision; (2) when he did not address the qualifi ed 
immunity defense of Defendant Annucci individually; (3) 
when he held that the Second Circuit’s decision in Scott 
v. Fischer, 616 F.3d 100 (2d Cir. 2010), controls this case; 
(4) when he held that Plaintiff’s right to be free from 
administratively imposed post-release supervision was 
not clearly established at the time that Defendant Annucci 
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acted; and (5) when he held that, despite Defendants’ 
awareness of the invalidity of Plaintiff’s conviction, they 
had no duty or authority to protect Plaintiff’s constitutional 
rights. See generally Dkt. No. 84.

When a party fi les objections to a magistrate judge’s 
report-recommendation, “the Court makes a ‘de novo’ 
determination of those portions of the report or specifi ed 
proposed fi ndings or recommendations to which objection 
is made.’” LeBron v. Armitage, No. 9:08-CV-0508, 2011 
U.S. Dist. LEXIS 111558, 2011 WL 4566439, *1 (N.D.N.Y. 
Sept. 29, 2011) (quoting 28 U.S.C. § 636(b)(1)). However, 
a “’party’s objections to a Report and Recommendation 
must be specifi c and clearly aimed at particular fi ndings 
in the magistrate’s proposal, such that no party be allowed 
a second bite at the apple by simply relitigating a prior 
argument.’” Walker v. Fischer, No. 9:08-CV-1078, 2011 
U.S. Dist. LEXIS 105559, 2011 WL 4369096, *1 (N.D.N.Y. 
Sept. 19, 2011) (quoting Machicote v. Ercole, 2011 U.S. 
Dist. LEXIS 95351, 2011 WL 3809920, at *2 (S.D.N.Y. 
Aug. 25, 2011)) (other citation omitted). Similarly, a party 
may not advance new theories that he could have, but 
did not, present to the magistrate judge in an attempt 
to obtain a second bite of the apple. See id. (citations and 
footnote omitted). Finally, the court reviews for clear 
error “[g]eneral or conclusory objections, or objections 
which merely recite the same arguments presented to 
the magistrate judge[.]” Id. (citations omitted). After 
conducting the appropriate review, the Court may 
“’accept, reject, or modify, in whole or in part, the fi ndings 
or recommendations made by the magistrate judge.’” 28 
U.S.C. § 636(b)(1).
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Plaintiff raised most, if not all, the same arguments 
he raises in his objections in opposition to Defendants’ 
motion for summary judgment. To the extent that the 
Court can read any of Plaintiff’s objections as raising 
new theories, he could have, but did not present those 
theories to Magistrate Judge Treece, and he cannot now 
attempt to raise them in an effort to get a “second bite of 
the apple.” Thus, the Court need only review Plaintiff’s 
objections to Magistrate Judge Treece’s fi ndings and 
recommendations for clear error. Having completed such 
review, the Court fi nds that Plaintiff’s objections are 
without merit.1 Accordingly, the Court hereby

ORDERS that Magistrate Judge Treece’s December 
28 , 2011 Report-Recommendation and Order is 
ACCEPTED in its entirety for the reasons stated therein; 
and the Court further

ORDERS that Defendants’ motion for summary 
judgment is GRANTED; and the Court further

ORDERS that the Clerk of the Court shall enter 
judgment in favor of Defendants and close this case.

IT IS SO ORDERED.

1. The Court notes that, even under a de novo review, the 
Court would reach the same result.
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Dated: January 30, 2012
  Syracuse, New York

/s/     
Frederick J. Scullin, Jr.
Senior United States District Court 
Judge
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APPENDIX H — OPINION AND ORDER OF 
THE UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK, 
FILED FEBRUARY 10, 2012

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK

KEVIN MICHAEL BENTLEY, et al.,

Plaintiffs,

– against –

ROBERT J. DENNISON, et al.,

Defendants.

PAUL BETANCES, et al., individually and on behalf of 
all others similarly situated, 

Plaintiffs,

– against –

BRIAN FISCHER, et al.,

Defendants.

OPINION AND ORDER

SHIRA A. SCHEINDLIN, U.S.D.J.:
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I. INTRODUCTION

Beginning in 1998, New York mandated that certain 
violent felonies be punished by a determinate prison 
sentence followed by a mandatory term of parole, known 
as post-release supervision (“PRS”).1 The governing 
statute did not require that the term of PRS be announced 
by the judge at sentencing. In thousands of cases where 
the judge did not impose a term of PRS at sentencing, 
the New York State Department of Correctional Services 
(“DOCS”) imposed PRS on convicted felons either before 
or as they were released from prison and the Department 
of Parole (“DOP”) then enforced its terms upon them.

On June 9, 2006, in Earley v. Murray, the United 
States Court of Appeals for the Second Circuit held that 
the administrative imposition of PRS by DOCS violates 
the federal constitutional right to Due Process.2 The 
court explained that “[o]nly the judgment of a court, as 
expressed through the sentence imposed by a judge, has 
the power to constrain a person’s liberty,” and that “[t]he 
additional provision for post-release supervision added 
by DOCS is a nullity.”3

Plaintiffs in these two related actions — the three 
Betances plaintiffs on behalf of themselves and a putative 
class and the twenty-one Bentley plaintiffs — bring 
their actions pursuant to section 1983 of Title 42 of the 

1.  N.Y. Penal Law § 70.45(1).

2.  Earley v. Murray, 451 F.3d 71 (2d Cir. 2006).

3.  Id. at 75-76.
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United States Code against current and former high-
ranking offi cials at DOCS and DOP. Plaintiffs claim that 
in the years following Earley, “[i]n fl at defi ance of clear 
constitutional commands,”4 state offi cials subjected them 
to unlawful custody by continuing to impose the terms of 
PRS that had been declared unlawful, arresting and re-
incarcerating them for technical violations of those terms 
of PRS, and in one case administratively imposing a new 
term of PRS.

Defendants now move to dismiss the complaints, 
principally on the grounds that because plaintiffs’ 
constitutional rights were not “clearly established” at 
the time that those rights were allegedly violated, state 
offi cials are entitled to qualifi ed immunity for their actions. 
This argument rests principally on the claim that for at 
least two years following Earley, there was confusion in 
the state courts about whether the decision was binding 
on the State and what remedies it required.

On close analysis, however, this argument is not 
persuasive. Although some New York state courts were 
in disagreement over the reach of the Earley decision 
and although some state trial courts held that they were 
not bound by a decision of the Second Circuit, there 
was never any disagreement or confusion about the 
core constitutional holding announced by Earley (and 
reiterated by the court in a denial for rehearing): terms 
of PRS imposed by the executive branch were nullifi ed 
and if the State wished to re-impose them, it could seek 
resentencing before a judge.

4.  Betances First Amended Complaint (“FAC”) ¶ 47.
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II. BACKGROUND

The following factual allegations are drawn from the 
plaintiffs’ complaints. They are not fi ndings of fact, but 
are assumed to be true for the purpose of this motion to 
dismiss and are construed in the light most favorable to 
the plaintiffs.

A. The Betances Plaintiffs

On July 20, 2004, Paul Betances was sentenced to 
fi ve years incarceration. He was not sentenced to PRS. 
On April 24, 2008, DOCS and DOP administratively-
imposed a five-year term of PRS on him. On July 9, 
2009 after Betances had completed his incarceration for 
robbery and his maximum judicially-imposed sentence 
had expired, DOCS and DOP imprisoned him for violating 
his administratively-imposed PRS. He was released after 
a New York court granted his writ of habeas corpus on 
July 24, 2009.5

5.  See Betances FAC ¶ 13; Decision and Order, Ex. C to 
Declaration of Christina Okereke (“Okereke Decl.”), Assistant 
Attorney General, in support of Defendants’ Memorandum of Law 
in Support of Their Motion to Dismiss the Amended Complaints 
in the Above Actions (“Def. Mem.”), at 2. The Court takes judicial 
notice of the administrative and state court documents submitted 
by defendants that relate to the plaintiffs’ custody. Judicial notice 
of public records is appropriate — and does not convert a motion 
to dismiss into a motion for summary judgment — because the 
facts noticed are not subject to reasonable dispute and are capable 
of being verifi ed by sources whose accuracy cannot be reasonably 
questioned. See Federal Rule of Evidence 201(b); Ruffins v. 
Department of Corr. Servs., 701 F. Supp. 2d 385, 390 n.2 (E.D.N.Y. 
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On August 15, 2000, Lloyd Barnes was sentenced to 
six years of incarceration and no term of PRS. On October 
19, 2005, DOCS and DOP administratively-imposed on 
him a fi ve year term of PRS. In about June 2008, DOP 
sentenced Barnes to three months incarceration based on 
his violation of the terms of his PRS. Barnes was released 
around September or October of 2008.6

On February 20, 2001, Gabriel Velez was sentenced to 
fi ve years incarceration. He was not sentenced to PRS. On 
July 2, 2004, he was released from prison and subjected 
to administratively-imposed PRS. In July 2008, he was 
arrested and charged with violating that PRS. He was 
incarcerated on that ground until October 6, 2008. He was 
released from the terms of the PRS on October 15, 2008 
by writ of habeas corpus.7 Betances, Barnes, and Velez 
bring their claims on behalf of a putative class of others 
who were subjected to administratively-imposed PRS 
and/or incarcerated for violations of such PRS.8

B. The Bentley Plaintiffs

There are twenty-one plaintiffs in Bentley and a 
recitation of the facts common to all of them is suffi cient: 
each Bentley plaintiff alleges that he was convicted of a 

2010) (collecting cases in which courts have taken judicial notice 
of similar documents).

6.  See Betances FAC ¶¶ 14, 69.

7.  See id. ¶¶ 72-80.

8.  See id. ¶ 29.
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crime, sentenced to a determinate term of incarceration, 
and not sentenced to any term of PRS.9 Each Bentley 
plaintiff was later subjected to administratively-imposed 
PRS. Then, after the Second Circuit issued its Earley 
decision, each Bentley plaintiff was incarcerated for 
technical violations of his PRS. With one exception, these 
incarcerations began on dates after Earley and before 
April 29, 200810 and continued until various dates between 
February 23, 2008 and November 24, 2008.11

In their complaint, the Bentley plaintiffs describe 
their experiences during their terms of unlawful custody 
— both under PRS and during incarceration. Many of 
these unlawful terms of PRS lasted for years, as did some 
of the periods of unlawful incarceration.12 The plaintiffs’ 

9.  Bentley First Amended Complaint (“FAC”) ¶¶ 2, 8-28.

10.  This is the date on which the New York State Court 
of Appeals issued two opinions invalidating the administrative 
imposition of PRS on state law grounds. See People v. Sparber, 10 
N.Y.3d 457, 889 N.E.2d 459, 859 N.Y.S.2d 582 (2008) and Matter 
of Garner v. New York State Dep’t of Corr. Servs., 10 N.Y.3d 
358, 889 N.E.2d 467, 859 N.Y.S.2d 590 (2008). Defendants argue 
that before these decisions, plaintiffs’ rights could not have been 
“clearly established.”

11.  See Bentley FAC ¶¶ 2, 8-28. Plaintiff Hutchinson was 
incarcerated until January 21, 2009. See id ¶ 24. It is unclear 
when Hutchinson’s fi nal term of incarceration for violation of his 
PRS began, although it would likely have been after the parole 
warrant was “lodged against him” on November 20, 2008. Def. 
Mem. at 9 n.7.

12.  See, e.g., Bentley FAC ¶¶ 12, 16, 17.
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alleged experiences include being attacked by corrections 
offi cers and placed in solitary confi nement,13 missing the 
births of their children,14 and being denied medical care.15

C. The Defendants

The named defendants are current and former high 
ranking offi cials at DOP and DOCS. They are sued in 
their individual and offi cial capacities.16 Plaintiffs allege 
that defendants were responsible for setting and enforcing 
the policies at DOP and DOCS that directly caused the 
deprivation of plaintiffs’ constitutional rights. Plaintiffs 
allege that

in the immediate aftermath of the Second 
Circuit’s decision in Earley, defendants, 
including defendant [Anthony Annucci, 
Deputy Commissioner and Counsel for DOCS] 
undertook an analysis of DOCS records in order 
to identify all inmates, or former inmates, who 
were administratively sentenced to PRS by 
DOCS notwithstanding any indication that 
a court had actually sentenced that person 
to PRS, whether in their sentencing and 
commitment paperwork or the minutes of 
their sentencing. That analysis identifi ed 8,100 
inmates that could not be subjected to PRS 

13.  See id. ¶¶ 8, 27.

14.  See id. ¶¶ 10, 11.

15.  See id. ¶¶ 9, 27.

16.  See Betances FAC ¶¶ 16-28; Bentley FAC ¶¶ 29-32.
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under Earley, including 1,600 that had already 
been released and subjected to PRS. We know 
this happened because defendant Annucci 
swore to the truth of these facts under penalty 
of perjury.... Defendants, however, did nothing 
with the information that was gathered.17

Plaintiffs allege that despite knowing which inmates 
and parolees were in custody due to administratively-
imposed PRS that had been declared a “nullity” by 
Earley, defendants continued to arrest people for alleged 
violations of the terms of their parole (e.g., failure to report 
or to adhere to curfew restrictions), re-incarcerate people 
after administrative hearings for those violations, impose 
PRS on individuals who had not been sentenced to PRS, 
and fully enforce the terms of PRS.18

17.  Betances FAC ¶¶ 4-5. See also Affi rmation of Anthony 
J. Annucci (“Annucci Aff.”), Ex. A to Declaration of Matthew D. 
Brinckerhoff, Betances counsel, in support of Plaintiffs’ Combined 
Memorandum of Law in Opposition to Defendants’ Motion to 
Dismiss (“Pl. Mem.”), ¶ 40. Although the Annucci Affi rmation is 
not a part of the plaintiffs’ Complaints, it was referenced therein 
and thus may be considered by the Court. “In considering a motion 
to dismiss for failure to state a claim pursuant to Rule 12(b)(6), 
a district court may consider the facts alleged in the complaint, 
documents attached to the complaint as exhibits, and documents 
incorporated by reference in the complaint.... Where a document 
is not incorporated by reference, the court may nevertheless 
consider it where the complaint relies heavily upon its terms and 
effect, thereby rendering the document integral to the complaint.” 
DiFolco v. MSNBC Cable L.L.C., 622 F.3d 104, 111 (2d Cir. 2010) 
(quotation and citation omitted).

18.  See Betances FAC ¶ 5; Bentley FAC ¶¶ 36-39.
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Plaintiffs incorporate into their Complaint a letter 
written by defendant Annucci to an inmate who had 
invoked his rights under Earley.19 In the letter, Annucci 
wrote that the 2006 Earley decision “is contrary to state 
appellate case law” from 2002 through 2005 and that 
“[w]hen state and federal courts reach different results 
regarding state law, the state case law takes precedence 
over federal case law in state court until the specifi c issue 
is addressed by the US Supreme Court.”20 Annucci wrote 
that “this Department would be required to set aside your 
period of post-release supervision if specifi cally ordered 
to do so by a state or federal court .... In the absence of 
such order, your determinate term is deemed to include a 
period of post-release supervision pursuant to the statutes 
and state case law set forth above.”21

This letter, plaintiffs claim, supports their allegation 
that defendants “deliberately engaged in a planned 
campaign of massive resistence to and defiance of 
Earley.”22 Plaintiffs allege that the defendants

were especially aware of Earley because 
numerous persons incarcerated for technical 
violations of administratively-imposed PRS 
after Earley fi led habeas corpus petitions in 

19.  Betances FAC ¶ 6.

20.  7/2/07 letter (“Annucci letter”), Ex. A to Betances FAC, 
at 1-2.

21.  Id. at 2.

22.  Bentley FAC ¶ 36.
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the state courts. Although defendants prevailed 
in some of these cases because some state trial 
judges accepted defendants’ assertions that they 
were not technically “bound” to follow Earley, 
defendants were obviously aware that even if 
the state courts defi ed Earley as nonbinding, 
the federal district courts — which were bound 
by Earley — would have to grant habeas corpus 
relief. Regardless of whether the lower state 
courts or the Appellate Divisions or even the 
New York State Court of Appeals ultimately 
disagreed with Earley, individuals who had 
been placed on PRS administratively and sent 
to prison for PRS violations administratively 
were entitled to relief in federal court under 
Earley....23

III. LEGAL STANDARD

A. Motion to Dismiss

In deciding a motion to dismiss pursuant to Federal 
Rule of Civil Procedure 12(b)(6), the court may disregard 
“[t]hreadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements.”24 In contrast, 
“[w]hen there are well-pleaded factual allegations, a court

23.  Id. ¶ 40.

24.  Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 
173 L. Ed. 2d 868 (2009) (citing Bell Atl. Corp. v. Twombly, 550 
U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)).
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should assume their veracity and then determine whether 
they plausibly give rise to an entitlement for relief.”25

To survive a Rule 12(b)(6) motion to dismiss, the 
allegations in the complaint must meet a standard of 
“plausibility.”26 A claim is facially plausible “when the 
plaintiff pleads factual content that allows the court 
to draw the reasonable inference that the defendant is 
liable for the misconduct alleged.”27 Plausibility “is not 
akin to a probability requirement;” rather, plausibility 
requires “more than a sheer possibility that a defendant 
has acted unlawfully.”28 “[A] district court may consider 
the facts alleged in the complaint, documents attached to 
the complaint as exhibits, and documents incorporated by 
reference in the complaint.”29

B. Qualifi ed Immunity

Qualifi ed immunity protects offi cials from liability 
if “their conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable 

25.  Id. at 1950. Accord Den Hollander v. Copacabana 
Nightclub, 624 F.3d 30, 32 (2d Cir. 2010).

26.  Twombly, 550 U.S. at 564.

27.  Iqbal, 129 S. Ct. at 1949 (quotation marks omitted).

28.  Id. (quotation marks omitted).

29.  DiFolco, 622 F.3d at 111 (citing Chambers v. Time 
Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002)).
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person would have known.”30 The Second Circuit has held 
that “[a] right is clearly established if (1) the law is defi ned 
with reasonable clarity, (2) the Supreme Court or Second 
Circuit has recognized the right, and (3) a reasonable 
defendant [would] have understood from the existing law 
that [his or her] conduct was unlawful.”31

IV.  DISCUSSION

A. There Is No Qualified Immunity for the 
Affi rmative Imposition and Enforcement of 
Unlawful PRS After Earley

1. Plaintiffs Allege a Violation of Their 
Constitutional Rights

“It is now indeed clearly established that ... an 
administrative imposition of PRS is unconstitutional.”32 
Each plaintiff alleges a constitutional deprivation because 
he claims that PRS was administratively-imposed on him 
and then enforced after the Earley decision. Most of the 
terms of PRS were initially imposed on plaintiffs prior 
to Earley, at a time when the unconstitutional nature 
of such action had not yet been clearly established.33 

30.  Pearson v. Callahan, 555 U.S. 223, 231, 129 S. Ct. 808, 
172 L. Ed. 2d 565 (2009) (quotation omitted).

31.  Anderson v. Recore, 317 F.3d 194, 197 (2d Cir. 2003) 
(quotation omitted).

32.  Scott v. Fischer, 616 F.3d 100, 102 (2d Cir. 2010).

33.  See id. at 107 (“[W]e conclude that it was not clearly 
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However, Betances’ PRS was allegedly imposed on him 
by defendants on April 24, 2008, nearly two years after 
Earley had declared such action unconstitutional.34 
Furthermore, each of the plaintiffs was subjected to PRS 
after Earley and then incarcerated for technical violations 
of his PRS after Earley. There is little doubt that if 
these allegations are true, defendants violated plaintiffs’ 
constitutional rights. The primary question presented by 
this motion is whether plaintiffs’ constitutional rights were 
clearly established at the time that they were allegedly 
violated, so that a reasonable senior offi cial at DOCS or 
DOP would have understood that his or her conduct was 
unlawful.

2. Earley Clearly Established Plaintiffs’ 
Constitutional Rights

Beginning in 1998, New York law mandated that 
PRS be included as part of violent offenders’ determinate 
sentences.35 During that time, New York courts “routinely 
upheld the administrative imposition of mandatory 
PRS,” even if the sentencing judge had not included it 
in a defendant’s sentence.36 On June 9, 2006, the Second 
Circuit issued its opinion in Earley. The court’s ruling 
was not ambiguous:

established for qualifi ed immunity purposes prior to Earley that 
the administrative imposition of PRS violates the Due Process 
Clause.”).

34.  See Betances FAC ¶ 55.

35.  See N.Y. Penal Law § 70.45.

36.  Scott, 616 F.3d at 106.
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Earley’s sentence was therefore never anything 
other than the six years of incarceration imposed 
on him by the judge at his sentencing hearing 
and recorded in his order of commitment. The 
additional provision for post-release supervision 
added by DOCS is a nullity. The imposition of 
a sentence is a judicial act; only a judge can do 
it. The penalty administratively added by the 
Department of Corrections was, quite simply, 
never a part of the sentence.37

The Earley court also clearly explained the remedy for 
the legal infi rmity — the term of PRS should be vacated 
and the state given the opportunity to seek appropriate 
resentencing:

Because we find that clearly established38 
Supreme Court precedent renders the fi ve-year 
PRS term added to Earley’s sentence by DOCS 
invalid, we vacate the district court’s judgment 
and remand the case for that court to determine 
whether Earley’s petition for a writ of habeas 
corpus was timely fi led. Should the district 
court determine that the petition was timely, 
it is instructed to issue a writ of habeas corpus 
excising the term of post-release supervision 
from Earley’s sentence and relieving him of 

37.  Earley, 451 F.3d at 76.

38.  The Earley court was using the term “clearly established” 
in the context of the Antiterrorism and Effective Death Penalty 
Act of 1996, where it has a different meaning than it does in the 
qualifi ed immunity context. See Scott, 616 F.3d at 106.
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any subsequent penalty or other consequence 
of its imposition. Our ruling is not intended to 
preclude the state from moving in the New York 
courts to modify Earley’s sentence to include 
the mandatory PRS term.39

Defendants argue that “[e]ven after Earley was 
decided, it is clear that the law was unclear as to an 
appropriate remedy. Even the Earley court did not hold 
that release was a preferred remedy to a constitutional 
infi rmity in sentencing.”40 Defendants’ second claim is 
correct — the Earley court did not hold that Earley 
had to be immediately released. But defendants’ fi rst 
statement is incorrect — the Earley court made clear 
that the appropriate remedy was to remove the unlawful 
PRS and seek resentencing. Indeed, defendants at times 
acknowledge this. “The clearly established law when 
plaintiff’s PRS was revoked did not require expunging 
PRS from plaintiff’s sentence, or releasing him from 
prison or parole: the preferred remedy for such a problem 
is resentencing, as expressed by the Second Circuit in 
Earley ...”41 In the absence of such resentencing, plaintiffs 
were not lawfully subject to the state’s custody because, 
as Earley held, “[t]he additional provision for post-release 
supervision added by DOCS is a nullity.”42

39.  Earley, 451 F.3d at 77 (emphasis added).

40.  Def. Mem. at 14.

41.  Id. at 20 (emphasis added).

42.  Earley, 451 F.3d at 76.
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After the Second Circuit issued its ruling, the named 
DOCS superintendent sought rehearing, arguing that 
Earley could have a wide-ranging impact. The court 
reiterated its decision and made clear that its holding 
was not simply limited to Earley’s habeas petition, but 
was meant to impact all improperly imposed sentences:

Respondent-appellee indicates that New York 
courts regularly fail to inform defendants of 
mandatory PRS terms but consider them part 
of those defendants’ sentence nonetheless. As 
a result, our decision may call into question the 
validity of the PRS components of numerous 
sentences. We nonetheless adhere to our 
ruling.43

In Scott v. Fischer, the Second Circuit authoritatively 
established that government officials have qualified 
immunity for their imposition and enforcement of PRS 
prior to Earley, because until that time it was not clearly 
established, for qualified immunity purposes, that 
administratively-imposed PRS was unconstitutional.44 
But the court explicitly refrained from determining when 
the right to be free from administratively-imposed PRS 

43.  Earley v. Murray, 462 F.3d 147, 150 (2d Cir. 2006).

44.  See Scott, 616 F.3d at 107. Choice Scott, the plaintiff, had 
been arrested for violating her administratively-imposed PRS in 
October 2006 on a warrant that had been issued in March 2004. 
A parole revocation hearing was held on January 16, 2007 and 
Scott was sentenced to eighteen months of imprisonment for the 
violation. Her habeas corpus petition was granted by a state court 
on August 7, 2007. See id. at 103.
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did become clearly established.45 Instead, it dismissed 
Scott’s section 1983 claims regarding her post-Earley 
arrest, parole revocation, and incarceration on grounds 
that clearly distinguish the Scott complaint from these 
plaintiffs’ complaints.

First, the Second Circuit held that DOC offi cials 
could not be sued by Scott for the revocation of her PRS 
(which happened after Earley) because the parole violation 
hearing “was conducted entirely by and before the New 
York State Division of Parole” and there were no facts 
pled that “could establish that the DOC defendants were 
aware of, let alone participated in, the hearing.”46 Unlike 
the plaintiff in Scott, the plaintiffs here have sued the DOP 
offi cials who set and supervised PRS revocation policy 
during the time that plaintiffs’ PRS was revoked.47

Second, the Second Circuit held that Scott’s complaint 
did not assert “that the DOC defendants themselves knew 
whether her PRS had been imposed administratively 
or judicially.”48 In contrast, the plaintiffs here have 
alleged (and submitted proof) that “Defendant Annucci 
has also stated under oath that early in 2007 DOCS 
began to identify the inmates in its custody to whom 
Earley was applicable, and by the spring of 2007 had in 

45.  See id. at 108.

46.  Id. at 110.

47.  This difference also alleviates the standing concerns 
raised by the Second Circuit. See id. at 111.

48.  Id.
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fact identifi ed most of them.”49 Thus, in contrast to the 
plaintiff in Scott, the Betances and Bentley plaintiffs 
have clearly and plausibly alleged that DOC defendants 
knew that the plaintiffs’ terms of PRS had been imposed 
administratively when those plaintiffs were returned to 
DOC custody for unlawful incarceration, and that the 
DOC offi cials were deliberately indifferent to these known 
violations of the plaintiffs’ rights.

Defendants argue that “no federal court, either at the 
trial or the appellate level, has found that [prior to the 
enactment of remedial legislation in July 2008] the State 
or any of its offi cials had an affi rmative duty — either 
under the Constitution or under State procedural law — 
to remediate fl awed PRS by taking action to verify the 
sentence calculations of inmates or parolees.”50 The Second 
Circuit accepted this argument in Scott.51 Therefore, 
if plaintiffs’ only complaint were that defendants had 
failed to evaluate the legitimacy of their terms of PRS or 
to seek resentencing, dismissal on the basis of qualifi ed 
immunity might be appropriate. But plaintiffs allege 
that post-Earley, DOC voluntarily identifi ed more than 
eight thousand defendants on whom a term of PRS had 
been improperly imposed. Despite that knowledge: DOP 
revoked each of plaintiffs’ PRS on the basis of technical 
violations; DOC incarcerated plaintiffs whom it knew had 

49.  Bentley FAC ¶ 53 (citing State v. Myers, No. 4934-08, 
Affi rmation of June 4, 2008 (Sup. Ct. Albany Co.)). See also Annucci 
Aff. ¶ 40.

50.  Def. Mem. at 3 (emphasis added).

51.  See Scott, 616 F.3d at 109.
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been given PRS by the executive branch, not a judge; 
and DOC even imposed a new term of PRS on plaintiff 
Betances in April, 2008, nearly two years after Earley.52 
These claims allege that defendants affi rmatively acted 
to violate plaintiffs’ rights, not merely that they failed 
to “remediate fl awed PRS by taking action to verify the 
sentence calculations of inmates and parolees.”53

Faced with a section 1983 claim from a plaintiff who 
had been arrested and re-incarcerated after Earley for 
violating administratively-imposed PRS, Judge John 
Gleeson of the Eastern District of New York noted that 
“after Earley, the defendants could have reasonably 
believed that the remedy for the concededly unlawful 
administrative imposition of a supervision term was a 
resentencing procedure in which a judge imposed the 
correct sentence, effective as of the date of the original 
sentence.”54 I agree. If defendants wanted to continue 
imposing supervision on the plaintiffs, they could have 
sought resentencing by a judge and therefore satisfi ed 
the Due Process requirements laid out in Earley. But the 
Betances and Bentley plaintiffs allege that defendants 
did not seek such resentencing for nearly two years. 
Instead, on the basis of violations of a PRS that the 
Second Circuit had already declared null and void, DOP 

52.  See Betances FAC ¶ 55, Pl. Mem. at 24-25.

53.  Def. Mem. at 3.

54.  Joyner-El-Quwi-Bey v. Russi, No. 09 Civ. 2047, 2010 
U.S. Dist. LEXIS 27349, 2010 WL 1222804, at *3 (E.D.N.Y. Mar. 
23, 2010) (emphasis in the original), aff’d, 439 Fed. Appx. 36, 2010 
WL 4091017 (2d Cir. 2011).



Appendix H

95a

revoked plaintiffs’ supervision and DOCS re-incarcerated 
them. Judge Gleeson also held that “[n]othing in Earley 
or Sparber suggested that administratively-imposed 
terms of supervision should be administratively revoked 
or otherwise unenforced.”55 Here I am constrained 
to disagree. The Earley court clearly revoked all 
administratively-imposed terms of PRS (“[t]he penalty 
administratively added by the Department of Corrections 
was, quite simply, never a part of the sentence”) but 
permitted the State to seek a reimposition of those terms 
by a judge.56 Earley cannot be read to permit defendants 
to arrest and re-incarcerate plaintiffs without seeking 
such a resentencing.

Plaintiffs allege that, well aware of Earley and 
the thousands of people covered by Earley’s holding, 
defendants continued to revoke PRS and re-incarcerate 
people for violations of their PRS terms, without seeking 
resentencing by a judge. “‘[A] supervisory offi cial may 
be liable under section 1983 not only because he or she 
created a policy or custom under which unconstitutional 
practices occurred, but also because he or she allowed 
such a policy or custom to continue.’”57 As a result, if 
the allegations regarding their actions after Earley are 
correct, defendants are not entitled to qualifi ed immunity 
for re-incarcerating plaintiffs based on terms of PRS 
that had already been nullifi ed or for the administrative 
imposition of new PRS.

55.  Id.

56.  Earley, 451 F.3d at 76.

57.  Scott, 616 F.3d at 109 (quoting Williams v. Smith, 781 
F.2d 319, 323 (2d Cir. 1986)) (emphasis added).
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3.  The Earley District Court’s Actions on 
Remand Did Not Create Any Confusion 
About the Appropriate Remedy

By the time Earley was remanded from the Second 
Circuit and Judge Edward Korman determined that 
Earley’s petition for habeas corpus had been timely fi led, 
Earley was again incarcerated, this time for a violation 
of his PRS. Judge Korman granted Earley the writ but 
stayed his order for twenty-eight days “to permit the 
sentencing court to exercise its power to conform the 
sentence to the mandate of New York law.”58 Earley’s 
attorney filed a motion for reconsideration, arguing 
that “[s]ince petitioner’s PRS has been unequivocally 
invalidated, it does not exist, and in fact never existed. 
Petitioner remains incarcerated for violation of a term 
he did not receive.”59 The court rejected this argument, 
and granted a new stay of the writ pending appeal of the 
Second Circuit’s decision to the Supreme Court.60

Defendants point to Judge Korman’s actions for the 
proposition that

[e]ven after Earley was decided, it is clear 
that the law was unclear as to an appropriate 

58.  Earley v. Murray, No. 03 Civ. 3104, 2007 U.S. Dist. 
LEXIS 31942, 2007 WL 1288031, at *3 (E.D.N.Y. May 1, 2007).

59.  Memorandum of Law in Support of Petitioner’s Rule 59 
Motion, Earley v. Murray, No. 03 Civ. 3104, at 9 [Docket No. 48].

60.  See Memorandum and Order, Earley v. Murray, No. 03 
Civ. 3104, at 4 (E.D.N.Y. May 16, 2007) [Docket No. 51].



Appendix H

97a

remedy. Even the Earley court did not hold 
that release was a preferred remedy to a 
constitutional infi rmity in sentencing. Judge 
Kormann [sic], in May 2007, stayed his grant of 
the federal writ of habeas corpus to afford the 
People the opportunity to resentence petitioner 
Earley, nunc pro tunc..61

This argument is a straw man. Plaintiffs are not 
claiming that defendants were obligated immediately to 
release people from prison. But, barring that remedy, 
they were obligated to seek resentencing. Judge Korman 
stayed his writ for twenty-eight days so that the People 
could immediately move for resentencing. But with 
respect to the Betances and Bentley plaintiffs, defendants 
did not seek resentencing until twenty-three months 
after Earley.62 Instead, they continued imposing PRS 
on plaintiffs, arrested them, and re-incarcerated them. 

61.  Def. Mem. at 13-14.

62.  In May 2008, “the State of New York fi led a declaratory 
judgment defense class action against individuals with fl awed 
PRS in which they sought direction from the State courts as to 
the rights and duties of the parties, and specifi cally requested that 
the Supreme Court . . . order timely and effi cient resentencings.” 
Id. at 8. This action satisfi ed Earley’s clear command to seek 
resentencing, but by then thousands of individuals had been under 
unlawful custody for nearly two years. Had the state court granted 
the mass resentencing request, defendants would have been free 
of any liability for custody occurring after the resentencing. But 
“the Albany Supreme Court declined to grant the relief sought.” 
Id. As a result, some plaintiffs remained under unlawful custody, 
never having been resentenced by a judge.
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Judge Korman’s actions followed the Circuit’s directives 
and did not create confusion about the state of the clearly 
established law or the appropriate remedy.

It is important to emphasize why the remedy of 
resentencing was so important to plaintiffs, and not 
merely an exercise in constitutional formalities that would 
have had no real impact on them: according to an attorney 
who led the Legal Aid Society’s post-Earley efforts, once 
affected individuals eventually were resentenced by 
judges in 2008 and 2009

the overwhelming majority of [them] were 
released from prison and from PRS custody by 
sentencing judges. Many had already completed 
their sentences, or at least had been on PRS 
long enough to have served the minimum PRS 
term that the judge could have imposed at 
sentencing. (DOCS had imposed the maximum 
PRS term in every instance, even though the 
sentencing judges could and often did impose 
shorter PRS terms.)63

4. Subsequent State Court Decisions Could 
Not and Did Not Place Earley’s Holding 
in Doubt

Central to defendants’ argument that they did not 
violate “clearly established” constitutional rights is 

63.  Declaration of Alon Harpaz, lead attorney at the Legal 
Aid Society’s Parole Revocation Defense Unit, (“Harpaz Decl.”), 
Ex. B to Betances FAC, ¶ 10. This declaration was incorporated 
into the Betances Complaint.
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their claim that in the two years after Earley, there 
was confusion in the lower state courts and “the law in 
the federal and state courts continued to evolve.”64 The 
Second Circuit reiterated this argument in dicta in Scott 
v. Fischer, noting that

Whether Earley itself suffi ced clearly to establish 
the unconstitutionality of administratively 
imposed PRS for a reasonable New York State 
correctional offi cial may be open to question 
inasmuch as two Departments of the New York 
Appellate Division thereafter continued to fi nd 
the practice constitutional, conclusions that 
appear to refl ect oversight rather than defi ance 
of Earley. See Garner v. N.Y. State Dep’t of 
Corr. Servs., 39 A.D.3d 1019, 831 N.Y.S.2d 923 
(3d Dep’t 2007); People v. Thomas, 35 A.D.3d 
192, 826 N.Y.S.2d 36 (1st Dep’t 2006). It was 
not until 2008 that the New York Court of 
Appeals held that administrative imposition of 
PRS by DOC was contrary to law. See Garner 
v. N.Y. State Dep’t of Corr. Servs., 10 N.Y.3d 
358, 889 N.E.2d 467, 859 N.Y.S.2d 590 (2008); 
People v. Sparber, 10 N.Y.3d 457, 889 N.E.2d 
459, 859 N.Y.S.2d 582 (2008). In circumstances 
of such apparent judicial confusion as to the 
constitutional propriety of a statutory mandate, 
qualifi ed immunity might well continue to shield 
state offi cials acting pursuant to that statute.65

64.  Def. Mem. at 7.

65.  Scott, 616 F.3d at 107-08 (emphasis added).
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This reading of the caselaw has been reiterated by 
many district courts adjudicating section 1983 claims 
regarding unlawful arrests and re-incarcerations 
between Earley and the April 29, 2008 New York Court 
of Appeals decisions in Sparber and Garner.66 And as 
Judge Kenneth Karas has explained, “the overwhelming 
consensus within the Second Circuit is that the protection 
of qualifi ed immunity applied until April 2008, when the 
New York Court of Appeals resolved a split among the 
lower courts and invalidated the administrative imposition 
of PRS.”67 Defendants’ argument that there was confusion 

66.  See, e.g., Robinson v. Fischer, No. 09 Civ. 8882, 2010 
U.S. Dist. LEXIS 137660, 2010 WL 5376204, at *8 (S.D.N.Y. Dec. 
29, 2010) (collecting the many cases in which qualifi ed immunity 
has been granted and explaining that this was done in large part 
“in light of post-Earley New York Appellate Division decisions 
that continued to find the administrative imposition of PRS 
constitutional, see, e.g., Garner . . . [and] Thomas. . . .”). Accord 
Hardy v. Fischer, No. 08 Civ. 2460, 2010 U.S. Dist. LEXIS 117007, 
2010 WL 4359229, at *3 (S.D.N.Y. Nov. 3, 2010) (citing to Garner 
and Thomas for the proposition that “[t]wo of New York’s Appellate 
Divisions continued to uphold the lawfulness of administratively 
imposed PRS.”); Williams v. Fischer, No. 08 Civ. 4612, 2010 
U.S. Dist. LEXIS 104896, 2010 WL 3924688, at *5 (E.D.N.Y. 
Sept. 30, 2010) (“In light of the ‘judicial confusion’ to which the 
Second Circuit alluded in Scott, this court holds that during the 
period between Earley and the Sparber/Garner decisions, it was 
not clearly established that administrative imposition of PRS is 
unconstitutional.”).

67.  Locantore v. Hunt, 775 F. Supp. 2d 680, 687 (S.D.N.Y. 
2011). Accord Baker v. City of New York, No. 09 Civ. 10604, 2010 
U.S. Dist. LEXIS 115453, 2010 WL 4273269, at *5 (S.D.N.Y. Oct. 
29, 2010) (“at the time of Plaintiff Baker’s arrest in 2007, there 
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in the lower courts, and that therefore Earley’s holding 
was not clearly established, has been the linchpin of 
their continued success in obtaining qualifi ed immunity. 
And indeed it is true that “[i]f judges . . . disagree on a 
constitutional question, it is unfair to subject [government 
offi cials] to money damages for picking the losing side of a 
controversy.”68 But it is incorrect to say that the Appellate 
Division found administrative PRS constitutional. 
Defendants point to no court that has ever questioned 
— let alone disagreed with — the holding in Earley. 
Indeed, the notion of confusion rests on a misreading of 
the relevant Appellate Division cases.

Defendants point to fi ve Appellate Division cases 
from 2006 and 2007 to support the notion of confusion 
following Earley.69 But the fi rst four of these — Lingle, 
Sparber, Thomas, and Boyer — did not deal with 
administratively-imposed PRS at all. Instead, the PRS 
imposed on the defendants in these cases had been written 

was still no clearly established rule against the administrative 
imposition of PRS by DOCS”); Ruffins, 701 F. Supp. 2d at 
408 (between Earley and Garner/Sparber “it was not clearly 
established that DOCS could not enforce the terms of Ruffi ns’s 
PRS”).

68.  Wilson v. Layne, 526 U.S. 603, 618, 119 S. Ct. 1692, 143 
L. Ed. 2d 818 (1999).

69.  See People v. Lingle, 34 A.D.3d 287, 825 N.Y.S.2d 12 
(1st Dep’t 2006); People v. Sparber, 34 A.D.3d 265, 823 N.Y.S.2d 
405, 406 (1st Dep’t 2006); People v. Thomas, 35 A.D.3d 192, 826 
N.Y.S.2d 36 (1st Dep’t 2006); People v. Boyer, 36 A.D.3d 1084, 
827 N.Y.S.2d 776 (3d Dep’t 2007); Garner v. Department of Corr. 
Servs., 39 A.D.3d 1019, 831 N.Y.S.2d 923 (3d Dep’t 2007).



Appendix H

102a

in the sentencing courts’ sentence and commitment 
orders.70 The appellate courts in these cases determined 
that these impositions of PRS had complied with Earley’s 
requirements because they had been imposed by the 
courts, not by DOCS, even though they had not been 
verbalized by the sentencing judge. These four cases, 
therefore, are evidence that the lower courts were 
still trying to determine how far they should extend 
Earley’s logic. The cases do not show that the appellate 
courts were in disagreement over whether Earley had 
invalidated PRS imposed by DOCS.71 The fi fth case cited 
by defendants — Garner — was a two-paragraph ruling 
that did not mention Earley or the constitutionality of 
administratively-imposed PRS at all but rather dismissed 
the request for relief on state procedural grounds.72 

70.  See Thomas, 826 N.Y.S.2d at 38.

71.  This uncertainty regarding the reach of Earley’s dicta 
might well merit qualifi ed immunity against claims brought by 
individuals whose sentencing and commitment sheets included 
a term of PRS but whose sentencing minutes did not. However, 
none of the Betances or Bentley plaintiffs fi t into this category. 
Instead, all of their terms of PRS were imposed by DOCS. This 
distinction was not lost on DOCS. Beginning in early 2007, it 
specifi cally reviewed inmate fi les to determine whether their 
sentence and commitment orders had or had not imposed PRS. 
See Annucci Aff. ¶¶ 39-43.

72.  See Garner, 39 A.D.3d 1019, 831 N.Y.S.2d 923 (holding 
that the remedy of “prohibition” was unavailable under Article 
78 because DOCS had not performed any judicial function by 
enforcing the terms of PRS and “prohibition” is unavailable 
except when administrative agencies are functioning in a judicial 
or quasi-judicial capacity), rev’d, 10 N.Y.3d 358, 889 N.E.2d 467, 
859 N.Y.S.2d 590 (2008).
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Therefore, neither of the two cases cited by the Second 
Circuit and many district courts (Garner and Thomas) 
actually stand for the proposition that “the New York 
Appellate Division thereafter continued to fi nd the practice 
[of administratively imposing PRS] constitutional.”73

In a thorough opinion that helpfully lays out the 
procedural history following Earley, Judge Joseph Bianco 
of the Eastern District of New York points to “several 
New York state court opinions during this time period 
that demonstrate that the New York courts were in 
severe disagreement as to Earley’s application.”74 And 
indeed it is true that there was uncertainty regarding 
the outer reaches of Earley. But none of the cases cited 
by defendants show that there was confusion regarding 
the clear, core constitutional holding in Earley: that 
administratively-imposed PRS was unlawful and that if 
the state wished to enforce such PRS, resentencing by a 
judge was required.

It is true that some trial level state courts initially 
held that Earley was not binding on them and did not 
require that they invalidate administrative PRS.75 It 

73.  Scott, 616 F.3d at 107.

74.  Ruffi ns, 701 F. Supp. 2d at 405 (emphasis added). One 
point of uncertainty dealt with whether New York statutory law 
permitted resentencing years after a conviction. See, e.g., People 
v. Keile, 13 Misc. 3d 1204[A], 824 N.Y.S.2d 757, 2006 NY Slip Op 
51684[U], 2006 WL 2569964, at *2 [Sup. Ct. N.Y. Co. 2006].

75.  See, e.g., Quinones v. State of New York Department 
of Corr. Servs., 14 Misc. 3d 390, 824 N.Y.S.2d 877, 881 (Sup. Ct. 
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is also noteworthy that immediately after Earley was 
issued, other state courts were already fully accepting 
its authority and referring defendants back to court for 
resentencing or removing terms of unlawfully-imposed 
PRS.76 Defendants do not cite to any post-Earley trial 
court opinions that in any way “unestablished” the clear 
constitutional holding in Earley. But their “confusion” 
argument rests on this logic. There are two problems 
with the position. First, it was DOCS and DOP that 
immediately began urging the lower courts not to follow 
Earley: As one trial court explained, “[t]he people . . . now 
oppose defendant’s application, contending that the Second 
Circuit case of Earley v Murray, cited by defendant, is 
not binding on this court.”77 This argument was repeated 

Albany Co. Nov. 16, 2006), rev’d, 46 A.D.3d 1268, 848 N.Y.S.2d 757 
(3d Dep’t 2007) (holding, on Earley’s authority, that only a judge 
can impose a sentence of any kind, including PRS).

76.  See, e.g., People v. Cephus, 13 Misc. 3d 1211[A], 2006 NY 
Slip Op 51779[U], 2006 WL 2714448, at *3 [Sup. Ct. Kings Co. 
2006]; People v. Ryan, 13 Misc. 3d 451, 822 N.Y.S.2d 856 (Sup. Ct. 
Queens Co. July 28, 2006).

77.  Ryan, 822 N.Y.S.2d at 857. Describing the State’s 
response in more than one hundred habeas corpus actions fi led by 
his offi ce at the Legal Aid Society in the wake of Earley, Harpaz 
declares that: “The initial response from the AG on behalf of 
DOCS and the Division did not cite a single appellate precedent 
that purportedly disagreed with Earley. Instead, the response 
merely stated that Earley was not binding on the New York courts, 
and did not even attempt to argue that Earley was wrong on the 
merits. DOCS and the Division of Parole did not claim that they 
were trapped between competing precedents and thereby believed 
in good faith that they were obligated to oppose Earley. Rather, the 
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by defendant Annucci in his letter to an inmate seeking 
to invoke his rights.78 Annucci wrote this letter because 
“[Defendant] Commissioner Fischer has asked me to.”79 
Second, even if the lower state courts determined that 
they were not bound by Earley, it would not have justifi ed 
defi ance of Earley by the defendants, who indisputably 
were bound by it.80 The Supremacy Clause precludes 
state officials taking actions that violate the federal 
Constitution, even if those actions are authorized or 
mandated by state law. The Second Circuit recognized 
that its decision “may call into question the validity of the 
PRS components of numerous sentences.”81

Defendants Annucci and Terrence Tracy, chief counsel 
to DOP, are experienced attorneys. The other defendants 
are (or were) high ranking offi cials with access to skilled 
legal counsel and the responsibility to ensure that their 
large agencies complied with all state and federal laws. 
None of the defendants were low ranking police offi cers 

policy making administrators of these agencies made a calculated 
decision — one not based on the law — to continue to impose and 
enforce administrative PRS come what may.” Harpaz Decl. ¶ 10.

78.  See Annucci Letter at 2 (“When state and federal courts 
reach different results regarding state law, the state case law takes 
precedence over federal case law in state court until the specifi c 
issue is addressed by the US Supreme Court.”).

79.  Id. at 1.

80.  See Cooper v. Aaron, 358 U.S. 1, 78 S. Ct. 1401, 3 L. Ed. 
2d 19, 79 Ohio Law Abs. 462 (1958).

81.  Earley, 462 F.3d at 150.
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making quick decisions on the street under high pressure. 
By contrast, these defendants had ample time to consider 
their response to Earley. Any reasonable high-ranking 
New York official would know that she is bound by 
decisions of the Second Circuit and that the United States 
Constitution trumps any confl icting state laws. In light of 
Earley’s holding, it was improper of DOCS and DOP to 
wait until they were “specifi cally ordered to [set aside each 
individual PRS] by a state or federal court.”82 Defendants 
had an obligation to treat Earley as binding on all terms 
of administratively-imposed PRS.

Any alleged confusion indisputably was resolved on 
April 29, 2008, when the New York Court of Appeals 
issued its decisions in Garner and Sparber. Sparber held 
that as a matter of state law, all sentences of PRS must be 
pronounced by the judge at sentencing.83 Garner reversed 
the lower court and held that because the imposition 
of PRS is a judicial act, an Article 78 proceeding is an 
appropriate procedural route by which to challenge 
a term of administratively-imposed PRS.84 This was 
the only holding made by the Garner court. A number 
of courts have either held or suggested that this date 
marks the point at which Earley’s constitutional holding 
became clearly established.85 However, in both Sparber 

82.  Annucci Letter at 2.

83.  Sparber, 10 N.Y.3d at 470.

84.  Garner, 10 N.Y.3d at 361.

85.  See Williams, 2010 U.S. Dist. LEXIS 104896, 2010 WL 
3924688, at *6. See also Ruffi ns, 701 F. Supp. 2d at 408 (requesting 
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and Garner, the Court of Appeals explicitly refused 
to address any constitutional concerns or pass on the 
applicability or consequences of Earley.86 It is therefore 
diffi cult to see how the New York Court of Appeals, as 
opposed to the Second Circuit in Earley, could have 
clearly established plaintiffs’ federal constitutional rights. 
Furthermore, as plaintiffs note, only the United States 
Courts of Appeals and the United States Supreme Court 
can “clearly establish” constitutional law for the purpose of 
qualifi ed immunity. Because the Scott court held that the 
constitutional law was “now indeed clearly established,” 
it seems unlikely that any case other than Earley could 
have done the establishing.87

In short, defendants have pointed to no state cases that 
questioned the constitutional holding or clearly articulated 
remedies in Earley. Nor could they. State courts do not 

further briefi ng in order to determine whether April 29, 2008 is 
the appropriate date). Defendants argue that qualifi ed immunity 
should extend through June 2008, when remedial state legislation 
went into effect. See Def. Mem. at 13. But this argument suffers 
from the same fundamental fl aws as the Sparber/Garner date.

86.  “Having resolved this issue on statutory grounds, we 
need not reach petitioner’s constitutional arguments and decline 
to do so . . . Neither do we pass on the applicability of Earley v. 
Murray,” Garner, 10 N.Y.3d at 363; “Because defendants are 
entitled to relief under the [Criminal Procedure Law], we need not 
reach their constitutional claims, which rely primarily upon the 
Second Circuit’s decision in Earley.” Sparber, 10 N.Y.3d at 471 n.5.

87.  Scott, 616 F.3d at 102. The Scott court did not clearly 
establish the law, since the court refused to decide “precisely 
when it became clearly established.” Id. at 108 (emphasis added).
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have the power to invalidate the interpretations of the 
federal Constitution handed down by a federal Court of 
Appeals. And Earley’s holding was crystal clear: “The 
additional provision for post-release supervision added by 
DOCS is a nullity.”88 As plaintiffs correctly argue,

[e]ven if the state courts had disagreed as a 
matter of federal constitutional law (they did 
not), that would be of no moment. To allow the 
decisions of New York state courts to effectively 
nullify [an] individual’s clearly established 
federal constitutional rights as determined by 
the Second Circuit would violate the Supremacy 
Clause and undermine our federalist system.89

I recognize that on this point, I am in disagreement 
with many of my colleagues. But this disagreement arises 
from a fundamental misunderstanding. The intermediate 
state courts’ approval of PRS imposed by judges via 
sentencing documents never placed in doubt Earley’s 
central holding that nullifi ed the terms of PRS imposed by 
the executive branch. Defendants should not be permitted 
to sow greater confusion regarding the history of these 

88.  Earley, 451 F.3d at 76. It is on the basis of Earley’s 
clarity that I cannot join my colleagues in holding that “at the 
time of Plaintiff Baker’s arrest in 2007, there was still no clearly 
established rule against the administrative imposition of PRS by 
DOCS,” Baker, 2010 U.S. Dist. LEXIS 115453, 2010 WL 4273269, 
at *5, or that between Earley and Garner/Sparber “it was not 
clearly established that DOCS could not enforce the terms of 
Ruffi ns’s PRS.” Ruffi ns, 701 F. Supp. 2d at 408.

89.  Pl. Mem. at 20.
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post-Earley cases in order to obtain immunity for their 
allegedly unconstitutional acts. My conclusion is also 
different from that of my colleagues because the Bentley 
and Betances Complaints, unlike complaints in other 
cases, make the following plausible allegations, supported 
by documents that are incorporated in the Complaints or 
are found in the public record: (1) defendants knew who 
was under administratively-imposed PRS by early 2007; 
(2) defendants intentionally sought to evade Earley by 
urging state courts not to follow it; (3) defendants knew 
they would be bound by court orders to comply with 
Earley on a case-by-case basis, but refused to apply its 
holding broadly without such orders; and (4) defendants 
continued administratively imposing PRS through at least 
April 2008, revoking such PRS on the basis of violations 
through at least February 2009, and imprisoning people 
based on those violations through at least July 2009.

5. Plaintiffs Allege that Beginning in July 
2008, Defendants Failed to Comply with 
Their Affi rmative Legal Duties

The Second Circuit has explained that when the New 
York State Legislature passed Correction Law § 601(d), it 
“imposed an affi rmative duty on the part of [government 
officials]” to seek to resentence or otherwise handle 
the cases of inmates” such as plaintiffs, a duty that was 
effective June 30, 2008.90 Plaintiffs allege that “[d]espite 
this crystal clarity of the law, none of the Betances 
Plaintiffs here were ever resentenced, and were only 

90.  Scott, 616 F.3d at 109.
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released after months of incarceration post-June 2008 
upon their own habeas petitions, or after completing their 
full sentences.”91 On November 15, 2008, DOP issued a 
parole violation warrant charging Betances with having 
violated his administratively-imposed PRS; on February 
23, 2009, that PRS was revoked at a parole hearing; and 
for an uncertain number of days in July 2009, Betances 
was imprisoned solely for those technical violations.92 On 
July 8, 2008, DOP issued a warrant charging Velez with 
violations of his administratively-imposed PRS.93 He 
was arrested and incarcerated for approximately three 
months, when he was released as a result of a grant of 
habeas corpus.94 In June 2008, DOP sentenced Barnes 
to three months incarceration based on violations of the 
terms of his administratively-imposed PRS. Barnes was 
released in or around September or October of 2008.95

The Bentley plaintiffs were released from unlawful 
incarceration at various times between February 25, 
200896 and January 21, 2009.97 Some of these plaintiffs 

91.  Pl. Mem. at 26.

92.  See id. at 10; Defendants’ Reply Memorandum of Law in 
Support of Their Motion to Dismiss the Amended Complaints at 
6; Decision and Order, Ex. C to Okereke Decl. at 1.

93.  Decision and Order, Ex. F to Okereke Decl., at 2.

94.  See Betances FAC ¶ 77-79.

95.  See id. ¶ 14.

96.  Bentley FAC ¶ 27(c).

97.  Id. ¶ 24.
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were released after DOCS requested that a state judge 
resentence them in accordance with Section 601(d),98 
some on their own petitions for habeas corpus,99 and 
some because they had served their entire sentences.100 
Plaintiffs’ incarcerations continued for various lengths of 
time until thirteen months after the New York Legislature 
established a process for plaintiffs’ resentencing, sixteen 
months after the New York Court of Appeals ruled in 
Sparber and Garber, and more than three years after the 
Second Circuit had fi rst declared plaintiffs’ terms of PRS 
“a nullity.” Whether or not defendants complied with their 
affi rmative duties after June 2008 is a separate question of 
fact, but there is no dispute that they had clear affi rmative 
duties during that time period. If a factfi nder determines 
that they failed to comply with those obligations, they will 
not be protected by qualifi ed immunity.

B. Defendants’ Other Arguments Do Not Merit 
Dismissal

1. Pl a i nt i f f s  H ave  M a d e  Pl a u sible 
Factual Allegations that Defendants 
Were Individually Responsible for the 
Deprivation of Plaintiffs’ Constitutional 
Rights

Defendants argue that plaintiffs have failed to plead 
defendants’ personal involvement. To state a constitutional 

98.  See, e.g., id. ¶ 13.

99.  See, e.g., id. ¶ 14.

100.  See, e.g., id. ¶ 17.
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tort claim, “a [p]laintiff must plead that each Government-
offi cial defendant, through the offi cial’s own individual 
actions, has violated the Constitution.”101 Certainly, even 
after Iqbal, a supervisor may be liable for constitutional 
torts not only if she commits the tort herself, but if she 
“created a policy or custom under which unconstitutional 
practices occurred.”102 Indeed, in Scott, which was decided 
more than a year after Iqbal, the Second Circuit explained 
that “a supervisory offi cial may be liable under section 
1983 not only because he or she created a policy or custom 
under which unconstitutional practices occurred, but 
also because he or she allowed such a policy or custom 
to continue.’”103

101.  Iqbal, 129 S. Ct. at 1948.

102.  Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995) 
(citation omitted). Colon described fi ve categories of actions that 
might expose a supervisor to liability for constitutional torts. 
Plaintiffs’ claims fall under the third Colon category, which 
establishes liability for supervisors who “created a policy or custom 
under which unconstitutional practices occurred.” Id. Although 
the Second Circuit has not yet addressed the issue, district courts 
agree that category three has survived Iqbal. See Delgado v. 
Bezio, No. 09 Civ. 6899, 2011 U.S. Dist. LEXIS 51917, 2011 WL 
1842294, at *9 (S.D.N.Y. May 9, 2011); Qasem v. Toro, 737 F. Supp. 
2d 147, 152 (S.D.N.Y. 2010); Bellamy v. Mount Vernon Hosp, No. 
07 Civ. 1801, 2009 U.S. Dist. LEXIS 54141, 2009 WL 1835939, at 
*4 (S.D.N.Y. June 26, 2009). Dismissal for failure to plead personal 
involvement is thus inappropriate.

103.  Scott, 616 F.3d at 100 (quoting Williams, 781 F.2d at 323) 
(emphasis added). Scott did not cite or discuss Iqbal.
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Regardless of precisely how the Second Circuit decides 
to apply Iqbal, plaintiffs have pled suffi ciently detailed and 
plausible facts to support their allegation that in the period 
after Earley, each of the defendants personally created 
and/or implemented the policies and practices that led 
to the deprivations of plaintiffs’ constitutional rights.104 
According to plaintiffs’ allegations, defendants were the 
offi cials individually responsible for establishing and 
enforcing DOCS’s and DOP’s policies with respect to PRS 
— policies that led directly to plaintiffs’ unlawful custody. 
These claims allege suffi cient personal involvement to 
survive a motion to dismiss.

2. Plaintiffs’ Claims Are Not Barred By the 
Eleventh Amendment

Defendants argue that New York’s sovereign 
immunity, embodied in the Eleventh Amendment, bars 
plaintiffs’ claims because “[t]he State of New York and 
its offi cials sued in their offi cial capacity are immune 
from suits for money damages in federal court.”105 
Defendants have been sued in both their individual and 
offi cial capacities.106 Plaintiffs seek both money damages 
and declaratory relief.107 The Eleventh Amendment does 
not bar suits for money damages against state offi cials 
sued in their individual capacity, “even when the conduct 

104.  See Betances FAC ¶¶ 16-26; Bentley FAC ¶¶ 29-32.

105.  Def. Mem. at 27.

106.  Betances FAC at 1; Bentley FAC at 1.

107.  Betances FAC at 19; Bentley FAC at 29.
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complained of was carried out in accordance with state 
law.”108 Nor does it bar claims for equitable relief.109

3. Plaintiffs’ Claims Are Not Barred By the 
Statute of Limitations or for Late Service

Defendants argue that plaintiffs’ claims may be barred 
by the three year statute of limitations for section 1983 
actions in New York.110 However, “a § 1983 cause of action 
for damages attributable to an unconstitutional conviction 
or sentence does not accrue until the conviction or sentence 
has been invalidated.”111 Courts dealing with post-Earley 
section 1983 claims have all held that pursuant to Heck v. 
Humphrey, plaintiffs’ cause of action accrues only once the 
underlying sentence is invalidated or the writ of habeas 
corpus granted.112 All Betances plaintiffs were released 
from custody less than three years before their suit was 
fi led on May 11, 2011. All Bentley plaintiffs were released 
from custody less than three years before their suit was 
fi led on February 10, 2011.

108.  Ford v. Reynolds, 316 F.3d 351, 356 (2d Cir. 2003).

109.  See Fulton v. Goord, 591 F.3d 37, 45 (2d Cir. 2009).

110.  See Def. Mem. at 22.

111.  Heck v. Humphrey, 512 U.S. 477, 489-90, 114 S. Ct. 2364, 
129 L. Ed. 2d 383 (1994).

112.  See, e.g., Locantore, 775 F. Supp. 2d at 685. “[W]here 
the viability of the plaintiff’s claim depends on his conviction 
being invalidated, the statute of limitations begins to run upon the 
invalidation, not the time of the alleged government misconduct.” 
Amaker v. Weiner, 179 F.3d 48, 52 (2d Cir. 1999).
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Defendants also argue that the Betances Amended 
Complaint should be dismissed because it was served on 
October 24, 2011, more than 120 days after the original 
complaint was fi led and four days after the extended 
deadline for fi ling set by the court at a status conference.113 
The Amended Complaint was fi led timely on October 20, 
2011 and a copy sent electronically to defense counsel.114 
The four-day delay in effectuating hand service in Albany 
does not merit dismissal.

4. Plaintiffs State a Claim for Unlawful 
Imprisonment

Defendants argue that plaintiffs fail to state a claim 
for unlawful imprisonment because their actions were 
privileged under New York State law.115 “The common 
law tort of false arrest is a species of false imprisonment” 
and “[t]he elements of a claim of false arrest under § 1983 
are substantially the same as the elements of a false 
arrest claim under New York law.”116 Like the question 
of qualifi ed immunity, the question of privilege turns on 
whether defendants’ actions were objectively reasonable.117 

113.  See Def. Mem. at 22-23.

114.  See Betances Docket No. 5.

115.  See Def. Mem. at 28-31.

116.  Weyant v. Okst, 101 F.3d 845, 853 (2d Cir. 1996) 
(quotations and citations omitted).

117.  See, e.g., Wu v. City of New York, 934 F. Supp. 581, 592 
(S.D.N.Y. 1996); Picciano v. McLoughlin, 723 F. Supp. 2d 491, 502 
(N.D.N.Y. 2010); Ahern v. City of Syracuse, 411 F. Supp. 2d 132, 
146 (N.D.N.Y. 2006).
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Because I have found that it was objectively unreasonable 
of defendants to continue enforcing administrative 
PRS without seeking resentencing for two years after 
Earley, defendants’ re-incarceration of plaintiffs was not 
privileged.

5. Abstention Is Inappropriate

The Court declines defendants’ invitation to abstain 
as it appears unlikely that this litigation will in any way 
interfere with ongoing state court litigation.118

V.  CONCLUSION

For the reasons stated above, defendants’ motions to 
dismiss are denied. The Clerk of the Court is ordered to 
close these motions [Betances Docket No. 17 and Bentley 
Docket No. 21]. A status conference is scheduled for 
February 21, 2012 at 5:30 p.m.

SO ORDERED:
/s/      
Shira A. Scheindlin
U.S.D.J.

Dated:  New York, New York
  February 10, 2012

118.  See Pl. Mem. at 32-34.
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APPENDIX I — RELEVANT STATUTES

N.Y. Correction Law § 601-d

§ 601-d. Post-release supervision; certain cases. This 
section shall apply only to inmates in the custody of the 
commissioner, and releasees under the supervision of 
the department, upon whom a determinate sentence was 
imposed between September first, nineteen hundred 
ninety-eight, and the effective date of this section, which 
was required by law to include a term of post-release 
supervision:

1. For purposes of this section, such a person shall 
be deemed a “designated person” if the commitment 
order that accompanied such person does not indicate 
imposition of any term of post-release supervision; 
provided, however, that if such agency with custody 
of or supervision over such person has the sentencing 
minutes that show that a term of post-release 
supervision was actually pronounced at sentence, such 
person shall not be deemed a designated person.

2. Whenever it shall appear to the satisfaction of the 
department that an inmate in its custody or that a 
releasee under its supervision, is a designated person, 
the department shall make notifi cation of that fact 
to the court that sentenced such person, and to the 
inmate or releasee.

3. If a sentencing court that has received such notice, 
after reviewing the sentencing minutes, if available, 
is or becomes aware that a term of post-release 
supervision was in fact pronounced at the prior 
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sentencing of such person, it shall issue a superseding 
commitment order refl ecting that fact, accompanied by 
a written explanation of the basis for that conclusion, 
and send such order and explanation to the department, 
to the defendant, and to the attorney who appeared 
for the defendant in connection with the judgment or 
sentence or, if the defendant is currently represented 
concerning his or her conviction or sentence or with 
respect to an appeal from his or her sentence, such 
present counsel.

4. (a) If the sentencing court shall not have issued a 
superseding commitment order, refl ecting imposition 
of a term of post-release supervision, within ten days 
after receiving notice pursuant to subdivision two of 
this section, then the sentencing court shall appoint 
counsel pursuant to section seven hundred twenty-two 
of the county law, provide a copy of the notice pursuant 
to subdivision two of this section to such counsel, and 
calendar such person for a court appearance which 
shall occur no later than twenty days after receipt of 
said notice. At such court appearance, the court shall 
furnish a copy of such notice and the proceeding date 
pursuant to paragraph (c) of this subdivision to the 
district attorney, the designated person, assigned 
counsel and the department.

(b) The court shall promptly seek to obtain sentencing 
minutes, plea minutes and any other records and 
shall provide copies to the parties and conduct any 
reconstruction proceedings that may be necessary 
to determine whether to resentence such person.
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(c) The court shall commence a proceeding to 
consider resentence no later than thirty days after 
receiving notice pursuant to subdivision two of this 
section.

(d) The court shall, no later than forty days after 
receipt of such notice, issue and enter a written 
determination and order, copies of which shall 
be immediately provided to the district attorney, 
the designated person, his or her counsel and the 
department along with any sentencing minutes 
pursuant to section 380.70 of the criminal procedure 
law. 

(e) The designated person may, with counsel, 
knowingly consent to extend the time periods 
specifi ed in paragraphs (c) and (d) of this subdivision. 
The people may apply to the court for an extension of 
ten days on the basis of extraordinary circumstances 
that preclude fi nal resolution within such period 
of the question of whether the defendant will be 
resentenced. The department shall be notifi ed by 
the court of any such extension.

5. The court shall promptly notify the agency 
that referred a designated person whenever it (a) 
resentences the defendant to a sentence that includes 
a term of post-release supervision; or (b) determines 
that it will not resentence the defendant under this 
section or otherwise. Upon the conclusion of the 
proceeding, the court shall furnish the parties and 
the agency that referred the designated person with 
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an accurate copy of the current order of commitment 
for the person.

6. In any case in which the department notifies 
the court of a designated person, and has not been 
informed that the court has made a determination in 
accordance with paragraph (d) of subdivision four of 
this section (unless extended pursuant to paragraph 
(e) of such subdivision), the department may notify 
the court that it has not received a determination and, 
in any event, shall adjust its records with respect to 
post-release supervision noting that the court has not, 
in accordance with subdivision four of this section, 
imposed a sentence of post-release supervision.

7. When the department complies with this section 
as to a person confi ned in state prison, it need not 
separately follow the procedures set forth in section 
six hundred one-a of this article.

8. Nothing in this section shall affect the power of 
any court to hear, consider and decide any petition, 
motion or proceeding pursuant to article four hundred 
forty of the criminal procedure law, article seventy or 
seventy-eight of the civil practice law and rules, or any 
authorized proceeding.
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N.Y. Penal Law § 70.45 (current law)

§ 70.45. Determinate sentence; post-release supervision.

1. In general. When a court imposes a determinate 
sentence it shall in each case state not only the term 
of imprisonment, but also an additional period of post-
release supervision as determined pursuant to this 
article. Such period shall commence as provided in 
subdivision fi ve of this section and a violation of any 
condition of supervision occurring at any time during 
such period of post-release supervision shall subject 
the defendant to a further period of imprisonment 
up to the balance of the remaining period of post-
release supervision, not to exceed fi ve years; provided, 
however, that a defendant serving a term of post-
release supervision for a conviction of a felony sex 
offense, as defi ned in section 70.80 of this article, may 
be subject to a further period of imprisonment up to 
the balance of the remaining period of post-release 
supervision. Such maximum limits shall not preclude 
a longer period of further imprisonment for a violation 
where the defendant is subject to indeterminate and 
determinate sentences.

1-a. [Omitted provision relating to felony sex offenders]

2. Period of post-release supervision for other than 
felony sex offenses. The period of post-release 
supervision for a determinate sentence, other than a 
determinate sentence imposed for a felony sex offense 
as defi ned in paragraph (a) of subdivision one of section 
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70.80 of this article, shall be fi ve years except that:

(a)-(d) [Omitted provisions relating to drug offenders]

(e) such period shall be not less than one and one-
half years nor more than three years whenever a 
determinate sentence of imprisonment is imposed 
pursuant to subdivision three of section 70.02 of 
this article upon a conviction of a class D or class E 
violent felony offense;

(f) such period shall be not less than two and one-
half years nor more than fi ve years whenever a 
determinate sentence of imprisonment is imposed 
pursuant to subdivision three of section 70.02 of 
this article upon a conviction of a class B or class C 
violent felony offense.

2-a. [Omitted provision relating to felony sex offenders] 

* * *

3. Conditions of post-release supervision. The board 
of parole shall establish and impose conditions of 
post-release supervision in the same manner and 
to the same extent as it may establish and impose 
conditions in accordance with the executive law 
upon persons who are granted parole or conditional 
release; provided that, notwithstanding any other 
provision of law, the board of parole may impose as a 
condition of post-release supervision that for a period 
not exceeding six months immediately following 
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release from the underlying term of imprisonment 
the person be transferred to and participate in the 
programs of a residential treatment facility as that 
term is defi ned in subdivision six of section two of the 
correction law. Upon release from the underlying term 
of imprisonment, the person shall be furnished with a 
written statement setting forth the conditions of post-
release supervision in suffi cient detail to provide for 
the person’s conduct and supervision.

4. Revocation of post-release supervision. An alleged 
violation of any condition of post-release supervision 
shall be initiated, heard and determined in accordance 
with the provisions of subdivisions three and four of 
section two hundred fi fty-nine-i of the executive law.

5. [Omitted provisions relating to calculation of service  
of post-release supervision] 

* * *

N.Y. Penal Law § 70.45 (prior to 2008 amendments)

§ 70.45. Determinate sentence; post-release supervision.

1. In general. Each determinate sentence also includes, 
as a part thereof, an additional period of post-release 
supervision. Such period shall commence as provided 
in subdivision fi ve of this section and a violation of any 
condition of supervision occurring at any time during 
such period of post-release supervision shall subject 
the defendant to a further period of imprisonment 
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up to the balance of the remaining period of post-
release supervision, not to exceed fi ve years; provided, 
however, that a defendant serving a term of post-
release supervision for a conviction of a felony sex 
offense, as defi ned in section 70.80 of this article, may 
be subject to a further period of imprisonment up to 
the balance of the remaining period of post-release 
supervision. Such maximum limits shall not preclude 
a longer period of further imprisonment for a violation 
where the defendant is subject to indeterminate and 
determinate sentences.

* * * 

2. [Omitted provisions not materially different from 
current law] 

* * *

N.Y. Penal Law § 70.85

§ 70.85 Transitional exception to determinate sentencing 
laws.

This section shall apply only to cases in which a 
determinate sentence was imposed between September 
fi rst, nineteen hundred ninety-eight, and the effective date 
of this section, and was required by law to include a term 
of post-release supervision, but the court did not explicitly 
state such a term when pronouncing sentence. When 
such a case is again before the court pursuant to section 
six hundred one-d of the correction law or otherwise, for 
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consideration of whether to resentence, the court may, 
notwithstanding any other provision of law but only on 
consent of the district attorney, re-impose the originally 
imposed determinate sentence of imprisonment without 
any term of post-release supervision, which then shall be 
deemed a lawful sentence.
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