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QUESTION PRESENTED

If a state appellate court rejects an unpre-
served federal claim after assessing whether the
“plain error” exception to state preservation require-
ments permitted review, but does not explain its rea-
soning, should a federal habeas court conclude that
the state court ruled on the federal claim’s merits,
such that federal court review is appropriate?
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PETITION FOR A WRIT OF CERTIORARI

Federal courts may not review a federal-law ques-
tion presented to a state court if the state court deci-
sion “rests on a state law ground that is independent
of the federal question and adequate to support the
judgment.” Coleman v. Thompson, 501 U.S. 722, 729
(1991). That doctrine applies both to this Court’s re-
view of state court judgments and to “deciding wheth-
er federal district courts should address the claims of
state prisoners in habeas corpus actions.” Id.

Yet federal courts are evenly divided on how that
standard applies to the extremely common scenario
presented in this case, in which a federal habeas peti-
tioner failed to preserve a federal claim during state
trial-court proceedings, and in which a state appellate
court—after necessarily assessing whether the plain-
error exception to state preservation requirements
permitted review—rejected the claim without discus-
sion.

As is true in many other states, the pertinent
plain-error methodology in this case did not authorize
state appellate court review merely because an error
of state or federal law was committed by a trial court.
Instead, the state appellate court was authorized to
review the unpreserved claim only if it first concluded
that certain other criteria—criteria that derive from
state law exclusively—were satisfied. Under those
circumstances, affirmance (even without opinion, as
occurred here) should be viewed not as an adjudica-
tion of the federal claim’s merits, but as a decision
based on independent state-law grounds. As a result,
the federal claim was “procedurally defaulted” for
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purposes of federal habeas court review, and federal
court review is unavailable.

The case law in five circuit courts of appeals sup-
ports that conclusion. Courts in four other circuits,
including the Ninth Circuit in this case, disagree.
Those circuits presume that a state court adjudicated
the merits of an unpreserved federal claim unless it
expressly stated otherwise. As that circuit split re-
flects, the question presented affects a large number
of cases nationwide. Moreover, the Ninth Circuit’s
approach—which requires a state court to expressly
declare that it did not address an unpreserved federal
claim’s merits—wastes judicial resources and dimin-
ishes state court sovereignty. This Court’s review is
warranted.

OPINIONS BELOW

The district court decision is unpublished and is at
App. 24. The magistrate judge’s findings and recom-
mendations are at App. 27 and 58. The district court
orders adopting those findings and recommendations
are at App. 25 and 55. The district court order that
rejected the state’s procedural default argument is at
App. 43.

The Ninth Circuit decision in this case is un-
published and is at App. 1. The published decision
that dictated the result in this case, Smith v. Oregon
Bd. of Parole & Post-Prison Supervision, 736 F.3d 857
(9th Cir. 2013), is at App. 3.
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JURISDICTION

The Ninth Circuit filed its judgment in this case
on July 10, 2014. This Court possesses jurisdiction
under 28 U.S.C. § 1254(1) and 28 U.S.C. § 2101(c).

STATUTORY PROVISIONS INVOLVED

28 U.S.C. § 2254(a)-(b) provide:

(a) The Supreme Court, a Justice there-
of, a circuit judge, or a district court shall
entertain an application for a writ of habeas
corpus in behalf of a person in custody pur-
suant to the judgment of a State court only
on the ground that he is in custody in viola-
tion of the Constitution or laws or treaties
of the United States.

(b)(1) An application for a writ of habeas
corpus on behalf of a person in custody pur-
suant to the judgment of a State court shall
not be granted unless it appears that—

(A) the applicant has exhausted the
remedies available in the courts of the
State; or

(B)(i) there is an absence of available
State corrective process; or

(ii) circumstances exist that render such
process ineffective to protect the rights of
the applicant.

(2) An application for a writ of habeas
corpus may be denied on the merits, not-
withstanding the failure of the applicant to
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exhaust the remedies available in the courts
of the State.

(3) A State shall not be deemed to have
waived the exhaustion requirement or be
estopped from reliance upon the require-
ment unless the State, through counsel, ex-
pressly waives the requirement.

STATEMENT OF THE CASE

Petitioner in this federal habeas case obtained re-
lief based on a federal constitutional challenge to his
sentence. It is undisputed that he failed to preserve
that federal challenge while in state sentencing court.
On direct appeal, the State of Oregon—relying exclu-
sively on state preservation rules, and on Oregon’s
plain-error-review methodology—urged the Oregon
Court of Appeals to affirm the sentence. That court
affirmed without opinion and, in doing so, made no
reference to the merits of petitioner’s federal claim.
Nonetheless, the Ninth Circuit held that the Oregon
Court of Appeals addressed the merits of petitioner’s
federal constitutional argument, and that federal
court review of the claim was appropriate.

A. The state argued that state procedural rules
barred the Oregon Court of Appeals from re-
viewing petitioner’s unpreserved federal
constitutional challenge to his sentence, and
the court affirmed without opinion.

A jury in Oregon state court convicted petitioner
in 1996 of, among other crimes, felony first-degree as-
sault. (Ex. 101, Judgment). At sentencing, the trial
court found petitioner to be a “dangerous offender”
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under Or. Rev. Stat. § 161.725, which authorizes a
prison term of up to 30 years for a felony if certain
criteria are satisfied. (Ex. 101, Judgment). Based on
the “dangerous offender” finding, the court imposed a
30-year maximum prison sentence on the first-degree
assault conviction, along with a 130-month minimum.
(Ex. 101, Judgment). But for the dangerous-offender
finding, the maximum sentence for the crime would
have been 130 months.

On direct appeal in the Oregon Court of Appeals,
petitioner argued that the trial court erred—under
the Sixth Amendment, as construed in Apprendi v.
New Jersey, 530 U.S. 466 (2000)—by imposing the
dangerous-offender sentence. (App. 79). Petitioner
suggested that the sentence would have been lawful
only if a jury first found that the evidence established
the statutory criteria for “dangerous offender” sen-
tencing, or if petitioner had waived his right a jury
finding. (App. 79, 74).

In response, the state noted that petitioner had
not raised any such objection while in the trial court,
and that his federal constitutional challenge thus was
unpreserved. (App. 75). Petitioner did not dispute
those assertions. As a result, the state argued, the
Oregon Court of Appeals could review petitioner’s
Apprendi claim only if the claimed error satisfied the
“plain error” exception to Oregon’s preservation re-
quirement. (App. 74-76). Under Oregon law, the gen-
eral rule is that unpreserved errors are not consid-
ered on appeal. See Or. R. App. P. 5.45(1) (“[n]o mat-
ter claimed as error will be considered on appeal un-
less the claim of error was preserved in the lower
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court . . . , provided that the appellate court may con-
sider an error of law apparent on the record”). The
“plain error” exception to that rule applies only if the
appellate court does two things: (1) concludes that it
is “obvious, not reasonably in dispute,” that a legal
error occurred (in which case the error is deemed “ap-
parent” or “plain”); and (2) articulates its reasons, af-
ter concluding that plain error occurred, for exercis-
ing its discretion to review the error. Ailes v. Portland
Meadows, Inc., 312 Or. 376, 381-82, 823 P.2d 956, 959
(1991) “[I]n deciding whether to exercise its discretion
to consider” a plain error, a court may consider,
among other things, “the competing interests of the
parties,” the “nature of the case,” the “gravity of the
error,” the “ends of justice in the particular case,” and
whether “the trial court was, in some manner, . . .
given an opportunity to correct any error.” Id., 312
Or. at 382 n. 6, 823 P.2d at 959 n. 6.

The state argued that, under existing case law
(which predated Blakely v. Washington, 542 U.S. 296
(2004)), no plain error occurred, because it was “rea-
sonably open to dispute” whether petitioner’s danger-
ous-offender sentence was subject to Apprendi’s jury-
finding requirement. (App. 75-76). The state made no
further argument; it did not assert that no Sixth
Amendment error occurred. The state argued only
that, because it was not obvious that any error oc-
curred, petitioner’s unpreserved claim could not pro-
vide a basis for review or relief under the plain-error
doctrine.

The Oregon Court of Appeals issued a one-page
decision that read “AFFIRMED WITHOUT OPIN-
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ION” but contained no additional discussion. (App.
71; bold omitted). Petitioner petitioned the Oregon
Supreme Court for review. That court denied review
in a one-page order reading, “The Court has consid-
ered the petition for review and orders that it be de-
nied.” (Ex. 120).

Petitioner subsequently filed for post-conviction
relief in Oregon state court, alleging that his danger-
ous-offender sentence—under both Apprendi and
Blakely—violated the Sixth Amendment, but the
post-conviction court rejected the claim on procedural
grounds, and the Oregon Court of Appeals affirmed.
(App. 31).

B. The district court concluded that procedural
default principles did not preclude federal
habeas relief.

Petitioner filed a petition for federal habeas relief
under 28 U.S.C. § 2254. In part, he alleged that his
dangerous-offender sentence violated his Sixth and
Fourteenth Amendment rights as construed in Ap-
prendi and Blakely. (App. 84). The state1 filed an an-
swer asserting the affirmative defense of procedural
default. It argued that petitioner—by failing to raise
a Sixth Amendment challenge while in the sentencing
court, and by thereby failing to preserve the challenge
for direct-appeal purposes in state court—failed to
fairly present his Sixth Amendment challenge to Ore-

1 Technically, the respondent to petitioner’s habeas peti-
tion is the Superintendent of the Oregon State Peniten-
tiary. For reasons of efficiency, this petition uses “the
state” as shorthand for the Superintendent.
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gon state courts, and failed to receive a state-court
ruling on the merits of that challenge. (App. 33). As a
result, the state argued, the federal district court
could not consider the merits of petitioner’s Sixth
Amendment claim.

The district court rejected the procedural default
argument. It concluded (1) that the Oregon Court of
Appeals, in affirming the judgment in petitioner’s
criminal case without opinion, did not “clearly and
expressly base[] its decision on state-law grounds”; (2)
that the Oregon Court of Appeals presumably ad-
dressed the merits of petitioner’s Sixth Amendment
claim; and (3) that, as a result, no procedural default
had occurred. (App. 52-53). The district court con-
cluded that petitioner’s dangerous-offender sentence
violated petitioner’s Sixth Amendment rights, and it
remanded the matter to the State of Oregon, requir-
ing that the dangerous-offender sentence be vacated.
(App. 24, 39-42).

C. The Ninth Circuit concluded that because
the Oregon Court of Appeals did not “clearly
and expressly” base its decision on state law
grounds, it must have adjudicated the merits
of petitioner’s federal claim.

The state appealed, arguing that the district court
erred by concluding that no procedural default oc-
curred. The Ninth Circuit affirmed in an unpublished
two-page memorandum opinion. It concluded that the
Oregon Court of Appeals, in affirming petitioner’s
dangerous-offender sentence without opinion, did not
“clearly and expressly base[] its decision on state-law
grounds,” and that its failure to do so entitled the dis-
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trict court to address the merits of petitioner’s Sixth
Amendment claim. (App. 1-2).

In its unpublished decision, the Ninth Circuit re-
lied on its prior decision in Smith v. Oregon Bd. Of
Parole & Post-Prison Supervision, which rejected a
nearly identical procedural default argument. (App.
2). Smith reflects the Ninth Circuit’s understanding
of the procedural default principles that apply when a
state appellate court rejects an unpreserved federal
claim without discussion. In Smith, the petitioner
sought federal habeas relief on the basis that the trial
court, in state criminal proceedings, violated the Con-
frontation Clause by admitting certain hearsay
statements. (App. 6). It was undisputed that the peti-
tioner had failed to make any Confrontation Clause
objection in his criminal trial, and that—on direct ap-
peal—the Oregon Court of Appeals “reject[ed] without
discussion” the unpreserved claim. (App. 5). The dis-
trict court ruled that, as a result, the petitioner had
procedurally defaulted his federal Confrontation
Clause claim, and that it could not address the
claim’s merits. (App. 6).

The Ninth Circuit reversed. It expressed uncer-
tainty about the reason that the Oregon Court of Ap-
peals, in applying Oregon’s plain-error-review meth-
odology, rejected the unpreserved claim:

Although an Oregon court may be required
under state law to detail its reasons for exer-
cising its discretion to treat an objection not
raised at trial, the Oregon Court of Appeals
might have declined to exercise that discretion
in Smith’s case either because of the lack of a
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contemporaneous objection or because it con-
cluded that the trial court had not committed
plain error.

(App. 8; emphasis in original). Because the state court
did not expressly declare that it was rejecting the fed-
eral claim on state-law procedural grounds, no proce-
dural default occurred. Instead, “‘unless a court ex-
pressly (not implicitly) states that it is relying upon a
[state law] procedural bar, we must construe an am-
biguous state court response as acting on the merits
of a claim, if such a construction is plausible.’” (App.
8, quoting Chambers v. McDaniel, 549 F.3d 1191,
1997 (9th Cir. 2008)). The Ninth Circuit concluded
that this Court’s holding in Harris v. Reed, 489 U.S.
255 (1989), compelled that conclusion. (App. 11: “[w]e
are not free to disregard the clear guidance of the Su-
preme Court, let alone vitiate its opinion in Harris”).

In Smith, Chief Judge Kozinski dissented. He rea-
soned that under Coleman v. Thompson, 501 U.S. 722
(1991), the Harris v. Reed presumption—that a state
court reached a federal claim’s merits—does not apply
in cases such as Smith’s, where it does not “fairly ap-
pear[]” that the state court rested its decision “pri-
marily” on federal law. (App. 15). Under the circum-
stances in Smith, Judge Kozinski concluded, a federal
court must presume that the state court did not reach
the federal claim’s merits, and federal court review is
inappropriate. (App. 17-19).

By relying on its Smith decision in this case, the
Ninth Circuit necessarily presumed that the Oregon
Court of Appeals, in rejecting petitioner’s unpre-
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served federal claim without opinion or discussion,
addressed the claim’s merits.

REASONS FOR GRANTING THE PETITION

A. Five circuits would have deemed petitioner’s
federal claim procedurally defaulted in this
habeas case, while courts in four circuits
would have concluded the opposite.

In Harris v Reed, this Court stated that, under
certain circumstances, a rebuttable presumption ex-
ists that a state court—when faced with a federal
claim, and when denying relief—resolved the case on
federal-law grounds; federal court review thus is ap-
propriate unless the state court “‘clearly and express-
ly’ states that its judgment rests on a state procedur-
al bar.” 489 U.S. at 265 (internal quotation marks
omitted). In Coleman, however, the Court emphasized
that the “predicate to the application of the Harris
presumption is that the [state court] decision . . .
must fairly appear to rest primarily on federal law or
to be interwoven with federal law.” 501 U.S. at 735.
In the wake of those two rulings, the federal courts of
appeals have reached conflicting decisions as to
whether federal court review is available when a
state court rejects an unpreserved federal claim un-
der its plain-error methodology, but does so without
articulating its reasoning.
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1. In Oregon, as in other states, assessing
whether an unpreserved claim is review-
able—under the plain-error-review excep-
tion to the preservation requirement—
implicates state-law criteria.

To better understand the question presented and
how various circuit courts of appeals answer it, it first
is necessary to understand how plain-error review
works in Oregon and other states. As is true else-
where, plain-error review in Oregon does not permit
an appellate court to reverse merely because an error
of federal law was committed by a trial court. Instead,
and as noted already, review of an unpreserved claim
is permissible, on plain-error grounds, only if the ap-
pellate court finds that certain other criteria—criteria
that derive from state law exclusively—are satisfied.

Ultimately, an Oregon appellate court can reject a
claim of plain error for either of two reasons. First, it
may do so by concluding that it is not “obvious" or be-
yond reasonable dispute—from the perspective of Or-
egon state court judges—that error occurred under
federal law. Concluding that an asserted federal error
is not obvious or beyond reasonable dispute is not, in
the end, a ruling on the claim’s merits. See Nitschke
v. Belleque, 680 F.3d 1105, 1111 (9th Cir. 2012) (under
Oregon’s plain-error methodology, a finding that it is
not “obvious” or beyond reasonable dispute that con-
stitutional error occurred is “not a ruling on the mer-
its of [the] constitutional claim” and is “therefore in-
dependent of federal law”), citing Stewart v. Smith,
536 U.S. 856 (2002); id., 536 U.S. at 859-60 (state
court’s assessment whether federal claim is of “suffi-
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cient constitutional magnitude” to trigger particular
state-law requirements is “independent of federal
law” because it does “not depend upon a federal con-
stitutional ruling on the merits”).

Second, even if an Oregon appellate court deems
an unpreserved error to be obvious, it can deny relief
by concluding—based on criteria identified by Ore-
gon’s appellate courts, and which are independent of
any assessment of whether legal error occurred—that
no reason exists that would justify review. See Ailes,
312 Or. at 382 n. 6, 823 P.2d at 959 n. 6 (listing crite-
ria). Under either scenario, denial of relief is based on
factors that reflect state-law considerations.

In other jurisdictions as well, state courts—to
grant or deny relief on an unpreserved claim of feder-
al-law error—apply criteria that are independent
from the federal claim’s substantive merits. See, e.g.,
Campbell v. Burris, 515 F.3d 172, 176-77, 179 (3d
Cir.), cert. denied, 555 U.S. 817 (2008) (noting that
Delaware’s “plain error” test requires courts to assess,
in part, whether the unpreserved error “jeopardize[d]
the fairness and integrity” of the trial); Hornbuckle v.
Groose, 106 F.3d 253, 257 (8th Cir.), cert. denied, 522
U.S. 873 (1997) (noting that Missouri Supreme Court
conducted “review for plain error resulting in mani-
fest injustice”).

2. Five circuits would conclude that a pro-
cedural default occurred in this case.

Case law in five circuits supports the conclusion
that the state urges here: When a state appellate
court employs a plain-error methodology that is anal-
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ogous to Oregon’s, and when it rejects an unpreserved
federal claim, its decision is based on state-law proce-
dural grounds. Under those circumstances, in other
words, a federal habeas court should conclude that
the state court relied on state-law grounds, even
though the state court did not “expressly” state that it
relied on a state procedural bar.

The Second and Third Circuits have held exactly
that—concluding that when a state court rejects an
unpreserved claim of federal-law error without opin-
ion, it has done so based on independent state-law
grounds, even when it is at least theoretically possi-
ble that the court rejected the federal claim on its
merits. See Quirama v. Michele, 983 F.2d 12, 13-14
(2d Cir. 1993) (petitioner procedurally defaulted un-
preserved federal challenge to jury instruction, where
state argued that the failure to object at trial “barred
consideration of [the issue] on appeal” but “also ar-
gued that the claims were meritless,” and where state
appellate court “affirmed Quirama’s convictions with-
out opinion”)2; Campbell v. Burris, 515 F.3d 172, 176,
179 (3d Cir.), cert. denied, 555 U.S. 817 (2008) (Dela-
ware Supreme Court’s conclusion that unpreserved
federal claims “failed to pass the ‘plain error’ test”—
meaning either that error was not “apparent on the
face of the record” or did not “jeopardize the fairness

2 But see Fama v. Commissioner of Correctional Services,
235 F.3d 804, 810 (2d Cir. 2000) (“declin[ing] to extend
Quirama to” case in which the state appellate court wrote
that petitioner’s federal claims were “either unpreserved
for appellate review or without merit”).
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and integrity” of the trial—was “‘independent’ of fed-
eral law” and was based on state law).

The Fifth Circuit has issued an analogous holding,
although it did so outside the plain-error context. See
Rocha v. Thaler, 626 F.3d 815, 818, 823-24 (5th Cir.
2010), cert. denied, 132 S. Ct. 397 (2011) (holding that
the petitioner was “not entitled to have a federal
court review the merits of his federal constitutional
claim for habeas relief,” because state appellate
court–in applying a state procedural rule that “incor-
porates a federal standard” to reject the petitioner’s
state habeas application–“did not have to reach the
merits of [the federal] claim”); Balentine v. Thaler,
629 F.3d 470, 475 (5th Cir. 2010), cert. denied, 131 S.
Ct. 2992 (2011) (observing that in Rocha, the federal
claim was deemed defaulted even though “the [state
appellate court] did not make clear whether its deci-
sion was based on state procedural default or on the
merits of the petitioner’s underlying claim based on
federal law, or both”) (Dennis, J., dissenting from de-
nial of rehearing en banc).

The Fourth and Seventh Circuits have gone slight-
ly further, holding that rejection of an unpreserved
claim of federal constitutional error necessarily is
based on independent state-law grounds, even when
the state court concludes—along the way—that no
federal constitutional error occurred. See Daniels v.
Lee, 316 F.3d 477, 487 and n. 8 (4th Cir.), cert. denied,
540 U.S. 851 (2003) (procedural default of due process
claim occurred even though North Carolina Supreme
Court concluded that prosecution’s closing “did not
deny Daniels his due process rights,” because the
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court “concluded that Daniels had failed to properly
preserve” his claim and, as part of “plain error” re-
view, “therefore reviewed the record only to assess
whether the prosecutor’s comments ‘so infected the
trial with unfairness as to make the resulting convic-
tion a denial of due process’”); Willis v. Aiken, 8 F.3d
556, 560, 562, 567 (7th Cir. 1993), cert. denied, 511
U.S. 1005 (1994) (state appellate court “relied on an
independent and adequate state ground,” in rejecting
unpreserved federal constitutional challenge to jury
instruction, by concluding that “no fundamental error
resulted from the instruction,” even though state
court also concluded that no due process violation oc-
curred).

In short, five circuits would hold that when, as in
this case, a state appellate court rejects an unpre-
served federal claim without discussion, its decision is
based on state-law procedural grounds, and federal
habeas court review is unavailable.

3. Courts in four circuits hold that a state
court has ruled on an unpreserved federal
claim’s merits unless it expressly declared
otherwise.

Under the holdings described above, when a state
appellate court rejects an unpreserved federal claim
on plain-error grounds but does so without discussion,
and when its plain-error methodology implicates
state-law criteria, federal courts have insufficient
grounds to conclude that the state court reached the
federal claim’s merits. Consequently, the federal
claim is procedurally defaulted and federal court re-
view is unavailable. Yet courts in four other circuits
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take precisely the opposite approach. Under their ap-
proach, federal court review is appropriate unless the
state court decision expressly declares that it was
based on state-law grounds exclusively.

The First, Ninth, and Eleventh Circuits, for ex-
ample, presume that a state court reached a federal
claim’s merits unless the state court makes a “clear”
or “express” or “plain” statement that it relied on
state-law grounds exclusively. See Carsetti v. State of
Maine, 932 F.2d 1007, 1010 (1st Cir. 1991) (“[a]bsent a
clear and express statement from the Maine court
that its decision with respect to the due process claim
rested on petitioner’s failure to raise it below, we hold
that there is no state procedural bar to federal habeas
review of the claim”); (App. 8, containing Ninth Cir-
cuit’s statement in Smith that “unless a court ex-
pressly (not implicitly) states that it is relying upon a
[state law] procedural bar, we must construe an am-
biguous state court response as acting on the merits
of a claim, if such a construction is plausible”), quot-
ing Chambers v. McDaniel, 549 F.3d at 1997; Parker
v. Secretary for the Department of Corrections, 331
F.3d 764, 774-75 (11th Cir. 2003), cert. denied, 540
U.S. 1222 (2004) (citing Coleman for the proposition–
in a case in which a state court found “all claims . . .
either procedurally barred or nonmeritorious”–that “if
the application of the [state] procedural bar is not
plainly stated in the opinion, we must decline to ap-
ply a procedural bar and instead address the federal
issue on the merits”).

Some panels in the Eighth Circuit, finally, have
concluded that no procedural default occurs when a
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state court rejects an unpreserved federal claim after
applying plain-error review. Hornbuckle v. Groose,
106 F.3d at 257 (noting a “decisional split within our
Circuit on whether plain-error review by a state ap-
pellate court waives a procedural default by a habeas
petitioner” and choosing to conduct the same “review
for plain error resulting in manifest injustice” that
the Missouri Supreme Court had conducted of an un-
preserved federal claim; internal quotes omitted).

In short, if a state court rejects an unpreserved
federal claim under its plain-error methodology but
does so without discussion, federal courts in five cir-
cuits would consider themselves without authority to
review the federal claim. Yet under the same circum-
stances, federal courts in four other circuits would
consider themselves free to review the claim.

B. The question presented implicates signifi-
cant federalism principles, affects a large
number of cases nationwide, and affects
state and federal courts’ ability to efficiently
manage their resources.

The question presented implicates significant
questions of comity and federalism. The Ninth Cir-
cuit’s approach permits federal court review in cir-
cumstances in which no such review should be per-
mitted; that is, it presumes that a state court ad-
dressed a federal claim’s merits even in cases in
which—as a factual matter—the state court did no
such thing. In that manner, the Ninth Circuit’s ap-
proach undermines state court sovereignty, and it
undervalues states’ interests in ensuring that judg-
ments based on state law alone are truly “final.” See
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Darr v. Burford, 339 U.S. 200, 204 (1950), overruled
on other grounds, Fay v. Noia, 372 U.S. 391, 435-36
(1963) (“it would be unseemly in our dual system of
government for a federal district court to upset a
state court conviction without an opportunity to the
state courts to correct a constitutional violation”);
Coleman, 501 U.S. at 748 (“[b]oth the individual crim-
inal defendant and society have an interest in insur-
ing that there will at some point be the certainty that
comes with an end to litigation”), quoting Sanders v.
United States, 373 U.S. 1, 24-35 (1963) (Harlan, J.,
dissenting).

Further, the Ninth Circuit’s approach essentially
tells state courts that, even when state judges re-
solved a case on state-law grounds exclusively, their
judgment is nonetheless subject to federal court re-
view unless they insert wording expressly declaring
that the decision is not based on federal law. The
Ninth Circuit’s approach, by dictating to state courts
the manner in which they must write orders or judg-
ments that are based on state law, impedes state
court independence. See Coleman, 501 U.S. at 739
(“we have no power to tell state courts how they must
write their opinions,” and “we will not impose on
state courts the responsibility for using particular
language in every case in which a state prisoner pre-
sents a federal claim . . . in order that federal courts
might not be bothered with reviewing state law”).

The question presented implicates a large number
of cases. State courts regularly are presented with
unpreserved claims of federal-law error, and regular-
ly must apply their plain-error methodology to those
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claims. And many state court decisions do not articu-
late their reasoning. A 2007 study noted that “Oregon
issues more than two AWOPs [affirmances without
opinion] for every opinion it issues.” W. Warren H.
Binford et al, Seeking Best Practices Among Interme-
diate Courts of Appeal: A Nascent Journey, 9 APP.
PRAC. & PROCESS 37, 55 (2007). Other state appel-
late courts commonly try to conserve limited judicial
resources by issuing orders or opinions that do not
articulate the particular rationale or reasoning that
the court relied on. See Harrington v. Richter, 131 S.
Ct. 770, 784 (2011) (noting that “[t]he issuance of
summary dispositions in many collateral attack cases
can enable a state judiciary to concentrate its re-
sources on the cases where opinions are most need-
ed”).

Yet the Ninth Circuit’s approach will require state
and federal courts to expend more resources than
they otherwise would. If a state court has rejected an
unpreserved federal claim on state grounds exclusive-
ly, the court—to avoid having a federal court review
that decision—will need to explain its reasoning, even
if its normal practice would be to forgo discussion or
explanation. Alternatively, if state courts are unwill-
ing to expend additional resources in that manner,
federal courts (assuming that they follow the Ninth
Circuit’s approach) would then have to address the
merits of federal claims even though—in the state
court’s view—the claims were procedurally defaulted
under state-law principles. Either way, additional ju-
dicial resources will be needlessly expended.
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C. This case presents a factual scenario that, al-
though common, has not been addressed by
this Court.

This Court has not addressed whether a state
court relies on independent state-law grounds when it
rejects an unpreserved federal-law claim after con-
ducting plain-error review but does so without discus-
sion. Although the Harris and Coleman decisions are
regularly invoked when a procedural default defense
is asserted, and although this Court addressed the
independent-state-ground principle relatively recent-
ly in Richter, none of those decisions addresses a state
court’s summary decision, under plain-error princi-
ples, of an unpreserved claim.

In Harris, the Appellate Court of Illinois observed,
in a post-conviction case, that the petitioner could
have presented his federal claim on direct appeal in
state court but had failed to do so; it further observed
that, under Illinois law, such claims “are considered
waived.” 489 U.S. at 258. Nonetheless, the Appellate
Court of Illinois “clearly went on to reject the federal
claim on the merits.” Id. at 266 n. 13. Under those
circumstances, this Court concluded that federal
court review of the federal claim was appropriate, ab-
sent any “plain statement” by the state court that it
had rejected the claim on state waiver grounds exclu-
sively. Id. at 266.

Unlike Harris, this is not a case in which a state
court “clearly . . . reject[ed] the federal claim on the
merits.” Instead, the Oregon Court of Appeals, in re-
jecting petitioner’s unpreserved federal constitutional
claim, did so without any discussion. Moreover, in re-



22

jecting the claim, the state court either (1) did so on
the basis urged by the state, by concluding that it was
“reasonably open to dispute” whether petitioner’s sen-
tence violated the Sixth Amendment, but without
needing to draw a definitive conclusion about its con-
stitutionality; or (2) did so by applying the criteria
(criteria independent of federal law) that Oregon
courts use to decide whether to exercise their discre-
tion to review an obvious error. This is simply not a
case in which—as in Harris—the state court explicit-
ly addressed a federal claim’s merits.

Although Coleman involves circumstances that, in
the state’s view, are analogous to the circumstances
here, Coleman did not discuss plain-error review by a
state court. In Coleman, the Commonwealth of Vir-
ginia moved to dismiss a petition for appeal filed in
the Virginia Supreme Court, and its motion relied on
state-law timeliness grounds exclusively. 501 U.S. at
727. The Virginia Supreme Court granted the motion
but offered no additional explanation. Id. at 727-28.
Because the state court had granted a motion to dis-
miss that was “based solely on [state] procedural
grounds,” this Court concluded that it had relied on
“grounds . . . independent of federal law,” and that
federal court review of the federal claim was unavail-
able. Id. at 744. Coleman did not, however, address
state court application of plain-error review princi-
ples.

Harrington v. Richter also is unlike this case. In
Richter, the petitioner filed a state habeas petition
with the California Supreme Court, alleging that,
during his criminal trial, he received ineffective assis-
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tance of counsel under the federal constitution. 131 S.
Ct. at 783. The California Supreme Court denied the
petition in a one-sentence summary order. Id. In the
petitioner’s subsequent federal habeas case, he as-
serted that the California Supreme Court had not ad-
judicated his federal claim “on the merits,” and that
deference to its decision, under 28 U.S.C. § 2254(d),
thus was inapplicable. 131 S. Ct. at 783-84. This
Court, in holding that Richter “failed to show that the
California Supreme Court’s decision did not involve a
determination of the merits,” stated that, “[w]hen a
federal claim has been presented to a state court and
the state court has denied relief, it may be presumed
that the state court adjudicated the claim on the mer-
its in the absence of any indication or state-law pro-
cedural principles to the contrary.” Id. at 784-85.
Here, of course, both the record and state-law proce-
dural principles reflect that the Oregon Court of Ap-
peals did not adjudicate the merits of petitioner’s fed-
eral claim. In rejecting petitioner’s unpreserved claim
under Oregon’s plain-error principles, that court in-
stead relied on assessments that were rooted in state
law.3 In short, Richter did not address or resolve how

3 Moreover, nothing in the Richter decision suggested
that independent state-law grounds could have been the
basis for the California Supreme Court’s decision to deny
the state habeas petition. The decision does not refer to
any state procedural requirement that might have barred
consideration of the ineffective-assistance claim, or refer to
any other state-law ground that might have explained the
state court decision. 131 S. Ct. at 783-85. For those rea-
sons also, Richter cannot be analogized to this case, in
which it is undisputed that petitioner failed to preserve his
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federal courts should treat a state court’s summary
denial of a claim reviewed for plain error.

Nothing in Harris, Richter, or Coleman directly
addressed or resolved the question presented here. In
applying the “independent and adequate state
grounds” doctrine, this Court has not yet addressed a
scenario in which a state court rejects an unpreserved
federal claim after applying its plain-error-review
methodology, but does so without discussion.

D. The Ninth Circuit erroneously rejected the
state’s procedural default argument.

Under Harris and Coleman, a state court is pre-
sumed to have resolved a federal-law claim only if it
“fairly appears” that the judgment “rested primarily
on federal law.” See Coleman, 501 U.S. at 735 (“[a]
predicate to the application of the Harris presump-
tion” is that the state court decision “must fairly ap-
pear to rest primarily on federal law or to be interwo-
ven with federal law”). The Ninth Circuit has turned
the correct presumption on its head by ruling that a
state court judgment rests on federal law unless the
judgment expressly declares that it doesn’t. Requiring
state court judgments to contain such declarations is
particularly unwarranted in cases such as this, in
which (1) it is undisputed that a federal habeas peti-
tioner failed to preserve a federal claim in state court
and (2) it is undisputed that—under state-law princi-
ples—his failure barred state-court review unless the

federal claim at sentencing, and that state procedural
rules entitled Oregon’s appellate courts to affirm without
addressing the federal claim’s merits.
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claim satisfied the plain-error exception’s criteria.
The Ninth Circuit’s approach misapplies Coleman’s
holding and does so in a way that undermines state
court independence.

CONCLUSION

This court should grant the petition for a writ of
certiorari.
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NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

TYREE DUANE HARRIS,

Petitioner-Appellee,

v.

JEFF PREMO, Superinten-
dent, Oregon State Peniten-
tiary,

Respondent-Appellant.

No. 13-35579

D.C. No.
3:09-cv-01190-ST

MEMORANDUM*

Appeal from the United States District Court
for the District of Oregon

Anna J. Brown, District Judge, Presiding

Submitted July 7, 2014**

Portland, Oregon

Before: PREGERSON, PAEZ, and WATFORD, Cir-
cuit Judges.

Tyree Harris’ claim that his sentence violated the
rule of Apprendi v. New Jersey, 530 U.S. 466 (2000),

* This disposition is not appropriate for publication and
is not precedent except as provided by 9th Cir. R. 36-3.

** The panel unanimously concludes this case is suitable
for decision without oral argument. See Fed. R. App. P.
34(a)(2).
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is not procedurally defaulted. The Oregon Court of
Appeals rejected Harris’ claim without discussion or
citation. “[T]hat absence of a citation coupled with the
cursory statement denying the [appeal] satisfies the
exhaustion requirement.” Smith v. Oregon Bd. of Pa-
role & Post-Prison Supervision, Superintendent, 736
F.3d 857, 861 (9th Cir. 2013). Even if the state court
could have relied upon State v. Crain, 33 P.3d 1050
(Or. Ct. App. 2001), overruled on other grounds by
State v. Caldwell, 69 P.3d 830 (Or. Ct. App. 2003), to
reject the claim, the court did not “clearly and ex-
pressly base[] its decision on state-law grounds.”
Nitschke v. Belleque, 680 F.3d 1105, 1112 (9th Cir.
2012).

AFFIRMED.
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736 F.3d 857, 13 Cal. Daily Op. Serv. 12,762, 2013
Daily Journal D.A.R. 15,433
(Cite as: 736 F.3d 857)

United States Court of Appeals,
Ninth Circuit,

Michael SMITH, Petitioner-Appellant,
v.

OREGON BOARD OF PAROLE AND POST-PRISON
SUPERVISION, Superintendent, Respondent-

Appellee.

No. 11-35338.
Argued and Submitted May 10, 2013.

Filed Nov. 26, 2013.

*858 Anthony D. Bornstein (argued), Assistant Fed-
eral Public Defender, Portland, OR, for Petitioner–
Appellant.

Ellen F. Rosenblum, Attorney General, Anna M.
Joyce, Solicitor General, and Inge D. Wells (argued),
Senior Assistant Attorney General, Salem, OR, for
Respondent–Appellee.

Appeal from the United States District Court for the
District of Oregon, Michael W. Mosman, District
Judge, Presiding. D.C. No. 3:09–cv–01020–MO.

Before: ALEX KOZINSKI, Chief Judge, and MAR-
SHA S. BERZON and ANDREW D. HURWITZ, Cir-
cuit Judges.
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OPINION

HURWITZ, Circuit Judge:

The central issue before us is whether Smith, an
Oregon state prisoner, procedurally defaulted a fed-
eral habeas claim. In Harris v. Reed, the Supreme
Court instructed that “a procedural default does not
bar consideration of a federal claim ... unless the last
state court rendering a judgment in the case clearly
and expressly states that its judgment rests on a
state procedural bar.” *859 489 U.S. 255, 263, 109
S.Ct. 1038, 103 L.Ed.2d 308 (1989) (internal quota-
tion omitted). Applying Harris and its Ninth Circuit
progeny, we hold that Smith did not default his claim
and vacate the district court's dismissal of his habeas
petition.

I.

A.

While on patrol, Officer Jason Coyle received a re-
port of an altercation. He responded and took state-
ments from two witnesses at the scene, Colin Fisher
and Keir Mellor. Mellor's statement inculpated Mi-
chael Smith, who was charged with first- and second-
degree kidnapping, third-degree robbery, and second-
degree assault. The case was tried to a judge in a one-
day trial.

Fisher did not testify at trial. Mellor was sched-
uled to testify but did not appear on the morning of
trial. The judge recessed the proceedings for several
hours to allow the state to locate her. When the trial
reconvened, the state explained that it was unable to
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secure Mellor's presence and argued that she was un-
available. The state then sought to admit her state-
ment to Coyle under three hearsay exceptions in Ore-
gon's Evidence Code (OEC): excited utterance (OEC
803(2)), statement of emotional or physical condition
(OEC 803(3)), and statement of domestic violence
(OEC 803(26)). Smith objected to the admission of the
statements on hearsay grounds, but did not raise a
Confrontation Clause objection. The judge admitted
the statements without identifying the applicable
hearsay exception.

Coyle then recounted statements by Mellor that:
(1) she and Fisher entered Smith's residence when he
was not home; (2) when Smith arrived, he punched,
kicked, and hit Fisher with a hand dolly; and (3)
Smith took her keys and phone when he left. The
judge found Smith guilty of third-degree robbery and
second-degree assault.

B.

Smith's direct appeal raised a Confrontation
Clause challenge to the introduction of the Mellor
statements, relying on Crawford v. Washington, 541
U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004),
which was decided after the trial. The Oregon Court
of Appeals summarily affirmed the convictions, stat-
ing: “We reject without discussion defendant's argu-
ments regarding his convictions.” State v. Smith, 204
Or.App. 113, 129 P.3d 208, 208 (2006) (per curiam).
However, the court vacated Smith's sentences and
remanded for resentencing, finding that the trial
judge had improperly imposed an upward departure.
Id. at 208–09. The Oregon Supreme Court denied re-
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view. State v. Smith, 340 Or. 484, 135 P.3d 319
(2006). After the state filed a motion for reconsidera-
tion, the Court of Appeals reinstated the original sen-
tences in a one-sentence opinion: “Motion for relief
from default granted; reconsideration allowed; former
disposition withdrawn; affirmed.” State v. Smith, 207
Or.App. 318, 140 P.3d 1196, 1196 (2006) (per curiam).
The Oregon Supreme Court again denied review.
State v. Smith, 342 Or. 474, 155 P.3d 52 (2007).

C.

Smith's federal habeas petition asserted that the
admission of Mellor's out-of-court statements violated
the Sixth Amendment's Confrontation Clause. The
district court found the Confrontation Clause claim
procedurally defaulted because Smith's hearsay ob-
jection at trial did not preserve the claim. The court
also found that the cursory rejection of Smith's appeal
by the Oregon Court of Appeals did not preserve the
constitutional issue for habeas review, *860 because
the state court did not make a written finding of plain
error.

Smith argued that the contemporaneous objection
rule should not apply because Crawford was decided
after his trial. The district court rejected that argu-
ment, finding Smith's trial counsel could at least have
made a Confrontation Clause challenge under the
then-controlling precedent, Ohio v. Roberts, 448 U.S.
56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980). The dis-
trict court also found Crawford not sufficiently novel
to excuse the absence of a contemporaneous Confron-
tation Clause challenge.
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II.

[1] The appellee Oregon Board of Parole and Post–
Prison Supervision (the “state” or “Oregon”) argues
that because the Oregon Court of Appeals did not ex-
pressly indicate that it was engaging in discretionary
plain error review, the court's opinion cannot be con-
strued to have reached the Confrontation Clause
claim. Oregon argues that we therefore must affirm
the district court, because we only “construe an am-
biguous state court response as acting on the merits
of a claim, if such a construction is plausible.” Cham-
bers v. McDaniel, 549 F.3d 1191, 1197 (9th Cir.2008).
We review de novo the district court's conclusion that
the state court decision could not plausibly be read as
acting on the merits. Leavitt v. Arave, 383 F.3d 809,
815 (9th Cir.2004).

A.

[2][3] In Oregon, an argument concerning the in-
troduction of evidence is generally barred on appeal if
not preserved by a contemporaneous objection at tri-
al. Or. R.App. P. 5.45(1). Under Oregon's plain error
doctrine, however, an appellate court may address a
defaulted argument if the trial court committed error
apparent on the face of the record. State v. Ramirez,
343 Or. 505, 173 P.3d 817, 821 (2007). Even if the ap-
pellate court finds plain error, it must decide whether
to exercise its discretion to consider that error. Id. If
the appellate court reaches the issue, it must “articu-
late its reasons for doing so.” State v. Fults, 343 Or.
515, 173 P.3d 822, 826 (2007) (en banc) (internal quo-
tation omitted).
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[4][5] In Chambers, we held that “unless a court
expressly (not implicitly) states that it is relying upon
a procedural bar, we must construe an ambiguous
state court response as acting on the merits of a
claim, if such a construction is plausible.” 549 F.3d at
1197. There is no warrant to depart from the Cham-
bers rule here.FN1 Although an Oregon court may be
required under state law to detail its reasons for ex-
ercising its discretion to treat an objection not raised
at trial, the Oregon Court of Appeals might have de-
clined to exercise that discretion in Smith's case ei-
ther because of the lack of a contemporaneous objec-
tion or because it concluded that the trial court had
not committed plain error.

FN1. The dissent contends that we “over-read[ ]”
Chambers. Dissent at 12. To the contrary, it is our
colleague who incorrectly reads Chambers as de-
parting from Ninth Circuit precedent. In Cham-
bers, we construed an ambiguous Nevada Su-
preme Court order denying a habeas petition as a
decision on the merits. 549 F.3d at 1198–99. In so
doing, the panel expressly cited and applied the
settled rule first announced in Harris v. Superior
Court, 500 F.2d 1124, 1128 (9th Cir.1974) (en
banc), that “we must construe an ambiguous state
court response as acting on the merits of a claim.”
Chambers, 549 F.3d at 1197. We again apply that
rule today.

Indeed, the cursory rejection of Smith's appeal
makes it quite plausible that the Oregon Court of Ap-
peals reached the merits of his Sixth Amendment
claim. The *861 court treated Smith's unpreserved
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Confrontation Clause claim in precisely the same
manner as his plainly preserved state hearsay claim.
Smith's brief to that court raised only the Confronta-
tion Clause and hearsay issues with respect to his
convictions, and the Court of Appeals rejected both
identically—“without discussion.” Smith, 129 P.3d at
208. Because the Court of Appeals thus rejected the
state hearsay claims on the merits, its failure to treat
the federal constitutional argument separately re-
quires that under Chambers, we presume that the
federal claim was also rejected on the merits. See
Johnson v. Williams, ––– U.S. ––––, 133 S.Ct. 1088,
1096, 185 L.Ed.2d 105 (2013) (“When a state court
rejects a federal claim without expressly addressing
that claim, a federal habeas court must presume that
the federal claim was adjudicated on the merits—but
that presumption can in some limited circumstances
be rebutted.”).

The dissent's suggestion that we today depart
from the teaching of Coleman v. Thompson, 501 U.S.
722, 736, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991), is
misplaced. Coleman held that the Harris presump-
tion did not apply when the Virginia Supreme Court
dismissed an appeal in direct response to a state mo-
tion contending that it had been untimely filed. Id. at
740, 111 S.Ct. 2546. That dismissal expressly indicat-
ed that the state court had not treated any federal
constitutional issues. Id. (“The Virginia Supreme
Court stated plainly that it was granting the Com-
monwealth's motion to dismiss the petition for ap-
peal. That motion was based solely on Coleman's fail-
ure to meet the Supreme Court's time require-
ments.”). Here, in contrast, the Oregon Court of Ap-
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peals affirmed the denial of post-conviction relief
without intimating that its disposition rested on state
procedural grounds.

B.

Citing Nitschke v. Belleque, 680 F.3d 1105, 1111
(9th Cir.2012), Oregon argues that in conducting a
plain error analysis, a state court would simply have
determined whether federal law was clear at the time
of Smith's trial, and would not have independently
evaluated the merits of Smith's Crawford claim. But,
in Nitschke the Oregon court expressly cited a previ-
ous Oregon opinion holding that an unpreserved fed-
eral constitutional claim did not qualify for plain er-
ror review. State v. Nitschke, 177 Or.App. 727, 33
P.3d 1027, 1027 (2001) (per curiam) (citing State v.
Crain, 177 Or.App. 627, 33 P.3d 1050 (2001)). We re-
lied on that citation in determining that the state
court acted on procedural grounds. Nitschke, 680 F.3d
at 1112.

In contrast, the Oregon Court of Appeals here re-
jected Smith's claim without any discussion or cita-
tion. It is precisely this lack of clarity that invokes the
settled Chambers rule: “where the [state court] in-
cludes no citation and simply states that the petition
is denied, that absence of a citation coupled with the
cursory statement denying the petition satisfies the
exhaustion requirement.” 549 F.3d at 1197–98.

C.
Finally, Oregon argues that the Chambers rule

should not apply because its appellate courts reach
the merits of unpreserved claims only in rare instanc-
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es. That statement, of course, could be made about
virtually all state appellate courts; elsewise, the uni-
versal contemporaneous objection rule would be of lit-
tle consequence. Accepting the state's argument
would effectively render Harris to the dustbin, as
every other state surely could also claim that treat-
ment of unpreserved constitutional issues on direct
appeal is the infrequent*862 exception, rather than
the rule. We are not free to disregard the clear guid-
ance of the Supreme Court, let alone vitiate its opin-
ion in Harris, and reject this gambit.

III.
For the reasons above, we VACATE the district

court's dismissal of the Petitioner's habeas petition
and REMAND for further proceedings consistent
with this opinion.FN2

FN2. Because we hold that Smith's federal habeas
claim was not procedurally defaulted, unlike our
dissenting colleague, we do not address whether
there is cause and prejudice to excuse a default.
See Dissent at 17–20.

Each party is to bear its own costs.

Chief Judge KOZINSKI, dissenting:

The Oregon Court of Appeals affirmed Smith's
conviction in a one-sentence order. The majority de-
ploys a presumption that such a summary disposition
constitutes a decision on the merits of Smith's federal
claim unless the state court “clearly and expressly
states that its judgment rests on a state procedural
bar.” Maj. op. at 858 (quoting Harris v. Reed, 489 U.S.
255, 263, 109 S.Ct. 1038, 103 L.Ed.2d 308 (1989)).
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But this presumption applies only when the state
court's ruling fairly appears to rest primarily on the
resolution of federal claims, or to be interwoven with
such claims, neither of which is the case here. We are
therefore bound to conclude that the state court de-
cided the case on state-law grounds, precluding fed-
eral relief.

I
Before seeking relief from a state conviction in

federal court, a prisoner must exhaust all available
state remedies. 28 U.S.C. § 2254(b)(1). If the state
court denies relief on an adequate and independent
state ground, such as noncompliance with a state pro-
cedural rule, the federal claim is procedurally de-
faulted and a federal court cannot grant relief unless
petitioner shows cause for the default and prejudice
resulting from the alleged constitutional violation.
Wainwright v. Sykes, 433 U.S. 72, 90–91, 97 S.Ct.
2497, 53 L.Ed.2d 594 (1977).

To determine whether a conviction rests on an ad-
equate and independent state ground, we look to the
last reasoned decision of the state courts. Ylst v.
Nunnemaker, 501 U.S. 797, 803, 111 S.Ct. 2590, 115
L.Ed.2d 706 (1991). Here there is no reasoned deci-
sion: The trial court made no decision because peti-
tioner didn't object on Confrontation Clause grounds,
and the court of appeals issued only summary affir-
mances. The question is, what must we infer about
the basis for the state court's decision when it men-
tions no law at all, state or federal?
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A

Under Oregon's contemporaneous objection rule,
Smith was required to raise his Confrontation Clause
claim at trial in order to preserve it for appeal. Or.
R.App. P. 5.45(1). His failure to do so provides an ad-
equate and independent state ground on which the
Oregon Court of Appeals could have affirmed his con-
viction. But Oregon appellate courts have discretion
to consider a defaulted claim if (1) the trial court
committed an error of law, (2) that is obvious, and (3)
on the record, if (4) doing so is justified. Ailes v. Port-
land Meadows, Inc., 312 Or. 376, 823 P.2d 956, 959
(1991). To add a further layer of complexity, a court's
decision to engage in plain-error review doesn't nec-
essarily mean that its affirmance rests on resolution
of the federal claim. This is because the second prong
of the plain-error analysis—the determination*863
that an error of law is obvious—is itself a question of
state law, reliance on which precludes federal review.
See Nitschke v. Belleque, 680 F.3d 1105, 1112 (9th
Cir.2012).

Although an Oregon court must articulate its rea-
soning when it overturns a trial court decision on
plain-error review, it's not required to do so if it con-
siders the four prongs and finds one of them unsatis-
fied. Ailes, 823 P.2d at 959. In such circumstances, we
can't tell whether the state court rejected the claim
for failure to comply with an adequate and independ-
ent state rule (a state-law ruling), based on an as-
sessment of the merits (a federal-law ruling) or be-
cause it found one or more of the four plain-error
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prongs unsatisfied (either a state or federal-law rul-
ing). This is the situation Smith finds himself in.

B

The majority cites Harris and Chambers v.
McDaniel, 549 F.3d 1191 (9th Cir.2008), for the prop-
osition that a state court's decision is presumed to
rest on federal grounds unless that court expressly
states that it's relying on a state procedural bar. But
this over-reads Harris and Chambers, and contradicts
the letter and logic of our precedent.

Harris presented an ineffective assistance of coun-
sel claim in a state petition for postconviction relief.
The state court observed that the claim was not
properly before it because Harris had failed to raise it
on direct appeal, but proceeded to evaluate the merits
of the claim and rejected it. Harris, 489 U.S. at 258,
109 S.Ct. 1038. The Supreme Court held that “if it
fairly appears that the state court rested its decision
primarily on federal law, this Court may reach the
federal question on review unless the state court's
opinion contains a plain statement that [its] decision
rests upon adequate and independent state grounds.”
Id. at 261, 109 S.Ct. 1038 (quotation marks omitted)
(emphasis added). In cases like Harris, where the
state court discusses both federal and state law,
“[r]equiring a state court to be explicit in its reliance
on a procedural default does not interfere unduly
with state judicial decisionmaking.” Id. at 264, 109
S.Ct. 1038.

Harris didn't focus much on whether the state
court's opinion appeared to rest primarily on federal
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law. Because the state court discussed the merits of
Harris's federal claim extensively, even though it
acknowledged that the claim was procedurally de-
faulted, nobody doubted its reliance on federal-law
grounds. What, after all, would be the point of dis-
cussing federal law if the default was dispositive?

But the Supreme Court underscored the im-
portance of this antecedent question two years later
in Coleman v. Thompson, 501 U.S. 722, 111 S.Ct.
2546, 115 L.Ed.2d 640 (1991). Coleman sought state
postconviction relief on numerous federal grounds.
After briefing on the merits, the Virginia Supreme
Court issued a summary disposition granting the
state's motion to dismiss. Id. at 727–28, 111 S.Ct.
2546. On habeas review, the Supreme Court rejected
petitioner's argument that it should apply the Harris
presumption in all cases where federal claims are
presented to the state court. Id. at 736, 111 S.Ct.
2546. Instead, the Court held that the presumption
applies only where the state court's disposition “fairly
appeared to rest primarily on resolution of those [fed-
eral] claims, or to be interwoven with those claims.”
Id. at 735, 111 S.Ct. 2546. The state court in Cole-
man, unlike that in Harris, didn't discuss either fed-
eral or state-law claims. The Supreme Court held
that it would be too intrusive to require the state
court to clearly state its reliance on state law in such
circumstances: “[W]e will not impose on state courts
the responsibility for using *864 particular language
in every case in which a state prisoner presents a fed-
eral claim.” Id. at 739, 111 S.Ct. 2546.

The only rule we can reasonably derive from these
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two cases is that when a state court discusses both
federal and state grounds in an opinion, either of
which would independently dispose of the case, a fed-
eral court should presume that the court relied on the
federal ground. In such situations, the state court has
already analyzed the merits of the federal claim, and
it would be no great imposition to require it to tell us
if it considered some other ground dispositive. But
when the state court discusses the merits of neither
federal nor state-law claims, as in Coleman, applying
such a presumption as a matter of course trenches on
the state judicial process.

As the Supreme Court observed in an analogous
context, “requiring a statement of reasons could un-
dercut state practices designed to preserve the integ-
rity of the case-law tradition. The issuance of sum-
mary dispositions in many collateral attack cases can
enable a state judiciary to concentrate its resources
on the cases where opinions are most needed.” Har-
rington v. Richter, ––– U.S. ––––, 131 S.Ct. 770, 784,
178 L.Ed.2d 624 (2011).

Our own cases, including Chambers, reflect this
approach. Although the state court in Chambers is-
sued a cursory one-sentence opinion affirming peti-
tioner's conviction, we were careful to note that “the
Nevada Supreme Court did not deny without com-
ment or opinion.” Chambers, 549 F.3d at 1196. In-
stead, the state court's opinion stated that it “consid-
ered” all materials filed by the parties and “conclud-
ed” that intervention wasn't appropriate. Id. Because
the filed materials disclosed that petitioner had pre-
sented federal claims to the state court, we concluded
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that the state court “did more than issue a postcard
denial,” and instead specifically evaluated and issued
a judgment on the federal claims. Id. at 1198. This
didn't announce a rule that all summary adjudica-
tions are presumed to rest on federal grounds unless
the state court expressly states to the contrary, as the
majority claims. Rather, it stands for the more lim-
ited proposition that a federal court may look to the
wording and context of a state court's cursory adjudi-
cation to determine whether it fairly appears to rest
on the resolution of federal claims.

C

There is nothing in Smith's case supporting an in-
ference that the state court resolved the federal
claim. The Oregon Court of Appeals had two opportu-
nities to consider Smith's Confrontation Clause claim.
The first time, it remanded for resentencing after
briefly affirming his conviction: “We reject without
discussion defendant's arguments regarding his con-
victions.” State v. Smith, 204 Or.App. 113, 129 P.3d
208, 208 (2006) (per curiam). The state moved for re-
consideration of the sentencing ruling, which the
court granted in one terse sentence: “Motion for relief
from default granted; reconsideration allowed; former
disposition withdrawn; affirmed.” State v. Smith, 207
Or.App. 318, 140 P.3d 1196, 1196 (2006) (per curiam).

Neither of these dispositions remotely suggests
that it rested on, or was interwoven with, Confronta-
tion Clause grounds. The state court made no men-
tion of state or federal claims and, unlike the state
court in Chambers, the court here used no language
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permitting a plausible inference that it relied on fed-
eral rather than state grounds.

The majority infers that the state court resolved
the merits of Smith's Confrontation*865 Clause claim
because it rejected his hearsay claim in the same dis-
position, and that claim must have been rejected on
the merits, having clearly been preserved. But
Smith's hearsay claims presented no issue of federal
law. That the state court rejected Smith's hearsay
claim based on state law tells us nothing about
whether it relied on federal law in rejecting his Con-
frontation Clause claim. There's no reason to doubt
that the state court resolved both claims on state-law
grounds.

Drawing such a strained inference is particularly
dubious when there's no reason to believe that the
Oregon courts normally decide such matters on feder-
al grounds. Ordinary state practice might not be rele-
vant where the Harris presumption applies, but
there's no presumption when the state court's disposi-
tion doesn't fairly appear to rest on a federal ground.
When, as here, the state court gives no indication of
what grounds it's relying on, the fact that it seldom
engages in plain-error review counsels against infer-
ring that it did so.

The Supreme Court of Oregon has held that “[i]t is
only in rare and exceptional cases that this court will
notice an alleged error [on plain-error review] where
no ruling has been sought from the trial judge.” State
v. Gornick, 340 Or. 160, 130 P.3d 780, 783 (2006).
And, even when a court does engage in plain-error
analysis, that doesn't necessarily mean that it
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reached the federal grounds because the obviousness
prong of the inquiry is a matter of state law. Nitschke,
680 F.3d at 1111–12.

II

Procedural default doesn't always bar habeas re-
lief. The state procedural rule must be adequate and
independent; and, even where it is, habeas review
may still be available if petitioner can show cause and
prejudice. Bennett v. Mueller, 322 F.3d 573, 580 (9th
Cir.2003). None of this helps Smith.

A

Smith concedes that Oregon's contemporaneous
objection rule is independent of federal law, but
claims that it provides an inadequate basis on which
to deny relief. As a general matter, a state procedural
rule is adequate “if it was ‘firmly established and
regularly followed’ at the time it was applied by the
state court.” Poland v. Stewart, 169 F.3d 573, 577
(9th Cir.1998) (quoting Ford v. Georgia, 498 U.S. 411,
424, 111 S.Ct. 850, 112 L.Ed.2d 935 (1991)). Although
Oregon courts can engage in discretionary plain-error
review, “judicial discretion may be applied consistent-
ly when it entails ‘the exercise of judgment according
to standards that, at least over time, can become
known and understood within reasonable operating
limits.’ ” Wood v. Hall, 130 F.3d 373, 377 (9th
Cir.1997) (quoting Morales v. Calderon, 85 F.3d 1387,
1392 (9th Cir.1996)).

Smith doesn't dispute that Oregon's contempora-
neous objection rule satisfies this test. Nevertheless,
he claims the rule is still inadequate because of a
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change in Confrontation Clause jurisprudence follow-
ing his conviction. At the time of Smith's trial, Ohio v.
Roberts held that out-of-court statements could be in-
troduced at trial if the declarant is unavailable and
the statements bear adequate indicia of reliability.
448 U.S. 56, 66, 100 S.Ct. 2531, 65 L.Ed.2d 597
(1980). Crawford v. Washington, which was decided
while Smith's direct appeal was pending, overruled
Roberts and held that the Confrontation Clause pre-
cludes the introduction of out-of-court statements un-
less the declarant is unavailable and the defendant
had a prior opportunity to cross-examine him. 541
U.S. 36, 59, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004).

*866 Smith argues that Crawford effected a
change in law that he “could not have reasonably
foreseen,” rendering application of Oregon's contem-
poraneous objection rule inadequate as applied to his
case. But this goes to cause for the default, see infra
Part II.B, not adequacy of the defaulted state rule.
See Reed v. Ross, 468 U.S. 1, 13 n. 9, 104 S.Ct. 2901,
82 L.Ed.2d 1 (1984) (collecting cases evaluating the
failure to make novel legal claims under the cause-
and-prejudice framework). Adequacy focuses on the
mine run of cases, not on particular defects in indi-
vidual applications. See Lee v. Kemna, 534 U.S. 362,
376, 122 S.Ct. 877, 151 L.Ed.2d 820 (2002).

Nor is this one of those “exceptional cases in which
exorbitant application of a generally sound rule ren-
ders the state ground inadequate to stop considera-
tion of a federal question.” Id. For example, the peti-
tioner in Lee orally requested a continuance of his
murder trial after subpoenaed alibi witnesses failed
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to appear, but the trial court denied the motion due to
scheduling conflicts. Two and a half years later, when
the case was on direct review, the state for the first
time invoked a rule requiring that motions for a con-
tinuance be submitted in writing along with an affi-
davit. Id. at 372, 380, 122 S.Ct. 877. The appellate
court relied on this rule in denying petitioner relief.
The Supreme Court found this inadequate, citing “
‘the general principle that an objection which is am-
ple and timely to bring the alleged federal error to the
attention of the trial court and enable it to take ap-
propriate corrective action is sufficient to serve legit-
imate state interests, and therefore sufficient to pre-
serve the claim for review here.’ ” Id. at 378, 122 S.Ct.
877 (quoting Osborne v. Ohio, 495 U.S. 103, 124–25,
110 S.Ct. 1691, 109 L.Ed.2d 98 (1990) (finding a con-
temporaneous objection rule inadequate to bar habe-
as review because the defense “pressed the issue [in
an earlier motion to dismiss] ... [and] nothing would
be gained by requiring Osborne's lawyer to object a
second time, specifically to the jury instruction.”)).
There is no unfairness, irregularity or injustice in a
state appellate court's insistence that a defendant
first present an objection to the trial judge, who
might well have corrected the error, had it been
brought to his attention.

The alleged unforeseeability of the Supreme
Court's decision in Crawford is insufficient to bring
Oregon's contemporaneous objection rule within “the
small category of cases in which asserted state
grounds are inadequate to block adjudication of a fed-
eral claim.” Id. at 381, 122 S.Ct. 877. Rather, this
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contention must be considered under the cause-and-
prejudice rubric.

B

The Supreme Court has held that a petitioner can
show cause for a procedural default “where a consti-
tutional claim is so novel that its legal basis is not
reasonably available to counsel.” Reed, 468 U.S. at 16,
104 S.Ct. 2901. But “[w]here the basis of a constitu-
tional claim is available, and other defense counsel
have perceived and litigated that claim, the demands
of comity and finality counsel against labeling alleged
unawareness of the objection as cause for a procedur-
al default.” Engle v. Isaac, 456 U.S. 107, 134, 102
S.Ct. 1558, 71 L.Ed.2d 783 (1982).

The Supreme Court granted certiorari in Craw-
ford three weeks prior to Smith's trial, certifying the
question as whether it should “reevaluate [the] Con-
frontation Clause framework established in [ Roberts
] and hold that the Clause unequivocally prohibits the
admission of out-of-court statements insofar as they
are contained in ‘testimonial materials.’ ” Given this
timing, *867 we cannot “assume that [counsel was]
sufficiently unaware of the question's latent existence
that we cannot attribute to him strategic motives of
any sort.” Reed, 468 U.S. at 15, 104 S.Ct. 2901. And
when the Supreme Court has already announced its
intention to consider an issue, it is no longer the case
that “[r]aising such a claim in state court ... would not
promote either the fairness or the efficiency of the
state criminal justice system.” Id.
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Moreover, Smith could have objected under Rob-
erts. While Crawford is likely more favorable to
Smith, a key indicium of reliability under Roberts was
whether the challenged evidence fell within a firmly
rooted hearsay exception. Roberts, 448 U.S. at 66, 100
S.Ct. 2531. Smith did challenge the testimony on
hearsay grounds, raising a claim that tracks closely
the Confrontation Clause claim he could have made
under Roberts. Counsel's failure to make a Confronta-
tion Clause objection was either an oversight or a tac-
tical decision not to pursue what counsel judged to be
a weak claim. Whatever the reason, the fact remains
that counsel could have raised a Confrontation
Clause claim, and so his failure to do so provides no
cause for Smith's procedural default. Any prejudice
he suffered is thus immaterial. Engle, 456 U.S. at 134
n. 43, 102 S.Ct. 1558.

III

I would affirm the district court's denial of peti-
tioner's habeas petition on the ground that his Con-
frontation Clause claim is procedurally defaulted and
he has failed to show cause and prejudice to excuse
this default.

C.A.9 (Or.),2013.
Smith v. Oregon Bd. of Parole and Post–Prison Su-
pervision, Superintendent
736 F.3d 857, 13 Cal. Daily Op. Serv. 12,762, 2013
Daily Journal D.A.R. 15,433

END OF DOCUMENT
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

TYREE DUANE HARRIS,

Petitioner,

v.

BRIAN BELLEQUE,

Respondent.

3:09-CV-01190-ST

JUDGMENT OF
REMAND

Based on the Court’s Order issued June 10, 2013,
this matter is REMANDED to the State of Oregon
with an instruction that Petitioner’s dangerous of-
fender sentence on Count 6 is vacated unless the
State resentences Petitioner as a dangerous offender
within 90 days of the date of the June 10, 2013,
Order.

DATED this 10th day of June, 2013.

/s/ Anna J. Brown
______________________
ANNA J. BROWN
United States District Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

TYREE DUANE HARRIS,

Petitioner,

v.

BRIAN BELLEQUE,

Respondent.

3:09-CV-01190-ST

ORDER

BROWN, Judge

Magistrate Judge Janice M. Stewart issued Find-
ings and Recommendation (#84) on March 15, 2013,
in which she recommended the Court grant Petitioner
Tyree Duane Harris’s First Amended Petition (#33)
for Habeas Corpus Relief Pursuant to 28 U.S.C. §
2254 and remand this matter to the State of Oregon
for resentencing with an instruction that Petitioner’s
dangerous offender sentence on Count 6 is vacated
unless the State resentences Petitioner as a danger-
ous offender within 90 days. Respondent filed timely
Objections to the Findings and Recommendation. The
matter is now before this Court pursuant to 28 U.S.C.
§ 636(b)(1) and Federal Rule of Civil Procedure 72(b).

When any party objects to any portion of the Mag-
istrate Judge’s Findings and Recommendation, the
district court must make a de novo determination of
that portion of the Magistrate Judge’s report. 28
U.S.C. § 636(b)(1). See also United States v. Reyna-
Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (en banc);
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United States v. Bernhardt, 840 F.2d 1441, 1444 (9th

Cir. 1988). The Court has reviewed the pertinent por-
tions of the record de novo and does not find any error
in the Magistrates Judge’s Findings and Recommen-
dation.

CONCLUSION

The Court ADOPTS Magistrate Judge Stewart’s
Findings and Recommendation (#84), GRANTS the
First Amended Petition (#33) for Habeas Corpus Re-
lief Pursuant to 28 U.S.C. § 2254, and REMANDS
this matter to the State of Oregon for resentencing
with an instruction that Petitioner’s dangerous of-
fender sentence on Count 6 is vacated unless the
State resentences Petitioner as a dangerous offender
within 90 days of the date of this Order.

IT IS SO ORDERED.

DATED this 10th day of June, 2013.

/s/ Anna J. Brown
______________________
ANNA J. BROWN
United States District
Judge
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UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

PORTLAND DIVISION

TYREE DUANE HARRIS,

Petitioner,

v.

BRIAN BELLEQUE,

Respondent.

Case No.
3:09-CV-1190-ST

FINDINGS AND
RECOMMENDATION

STEWART, Magistrate Judge:

INTRODUCTION

Petitioner, Tyree Duane Harris, brings this habe-
as corpus case pursuant to 28 USC § 2254 challeng-
ing the legality of his state court sentence enhance-
ments. For the reasons that follow, the court should
GRANT relief on the Amended Petition (docket #33)
and remand for resentencing.

BACKGROUND

In 1995, a Multnomah County Grand Jury
charged petitioner by indictment with one count of
Racketeering (Count 1), three counts of Felon in Pos-
session of a Firearm (Counts 2, 4, and 5), two counts
of Unlawful Use of a Weapon (Counts 3 and 8), one
count of Assault in the First Degree (Count 6), and
one count of Attempted Murder (Count 7). Respond-
ent’s Exhibit 102. The trial court granted the State’s
motion to dismiss one of the Unlawful Use of a Weap-
on counts (Count 3), and a jury found petitioner guilty
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on all remaining counts. Respondent’s Exhibit 101.

At the original sentencing hearing in January
1996, the trial court imposed upward-departure sen-
tences and found petitioner to be a dangerous offend-
er under Oregon law, ORS 161.725. Id. The trial court
sentenced petitioner to 396 months on the Racketeer-
ing conviction. Id. It imposed upward departures1 on
all remaining counts and sentenced petitioner to a se-
ries of determinate sentences totaling 238 months
consecutive to each other, but concurrent with the
Racketeering sentence. Id. It also imposed a 30-year
dangerous offender sentence on Count 6 (Assault in
the First Degree) which merged with Count 7 (At-
tempted Murder) for sentencing purposes, requiring a
130-month mandatory minimum term on that count.
The 130-month mandatory minimum reflects twice

1 The court imposed the upward departures on the basis of
the following aggravating factors: (1) crime was committed
while defendant on supervision (Counts 2, 4, 5, and 6); (2)
defendant’s persistent involvement in similar offenses
(Counts 2, 4, 5, and 6); (3) serious injury to the victim lead-
ing to disability (Count 6); (4) crime impact greater than
normal for this type of crime (Counts 1, 2, 4, 5, and 6); (5)
defendant’s involvement with the group committing crime
(Count 2); (6) defendeant’s willingness to commit addition-
al violations of the law (Count 8); (7) injury to the victim
(Count 8); (8) defendant’s participation as the acknowl-
edged leader of the Bloods gang (Count 1); and (9) defend-
ant’s pattern of racketeering activity included threatening
and bribing witnesses (Count 1). Tr., Part B, Vol. 7, pp.
1392-95, 1398-1400; Respondent’s Exhibit 101. Only the
first three aggravating factors were recommended by the
presentence report. PSI, p. 17.
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the maximum presumptive term for Assault in the
First Degree without any upward departure. Tr., Part
B, Vol 7, p. 1383; ORS 161.737(2).

Prior to petitioner’s initial sentencing, the trial
court ordered a Pre-Sentence Investigation Report
(“PSI”) (docket #39). See Tr., Part B, Vol 7, p. 1380.
The PSI included a psychological evaluation by Dr.
Frank P. Colistro. PSI, p. 13. Among other things, it
recommended that petitioner be sentenced to 30 years
in prison as a dangerous offender. Id at 18. At the
hearing, petitioner did not seek to cross-examine Dr.
Colistro or challenge any of the State’s evidence con-
cerning the findings necessary to impose a dangerous
offender sentence. Respondent’s Brief on the Merits of
Petitioner’s Ground One (docket #74), p. 3. After ana-
lyzing all three subsections of ORS 161.725, the trial
court concluded that petitioner was a dangerous of-
fender under each of the subsections. Tr., Part B, Vol.
7, pp. 1400-02.

Petitioner filed a direct appeal, raising several
challenges to his Racketeering conviction. Respond-
ent’s Exhibit 108. On February 25, 1998, the Oregon
Court of Appeals remanded the case with instructions
to grant petitioner’s demurrer on the Racketeering
charge, but otherwise affirmed the trial court’s judg-
ment. Respondent’s Exhibit 110. The State moved for
reconsideration based on a recent Oregon Supreme
Court opinion. Respondent’s Exhibit 111. On Novem-
ber 4, 1998, the Oregon Court of Appeals vacated its
previous decision, reversed the Racketeering convic-
tion, and remanded the case to the trial court for re-
sentencing. Respondent’s Exhibit 112.
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At the resentencing on May 3, 1999, the trial court
dismissed the Racketeering conviction and vacated
the 396-month sentence on that count. Respondent’s
Exhibit 101. Petitioner did not present any additional
argument regarding the imposition of a dangerous
offender sentence. Tr., Part C, Vol. V, pp. 8-10, 14-15.
The trial court made no new findings of fact regard-
ing petitioner’s status as a dangerous offender or any
of the aggravating factors found at the original 1996
sentencing hearing. Id at 11-13. In its Amended
Judgment of Conviction and Sentence (“Amended
Sentence”), the trial court dismissed the Racketeering
count and reimposed the original sentence on the re-
maining convictions. Respondent’s Exhibit 101.

On June 21, 1999, petitioner filed his second direct
appeal. On June 26, 2000, while the appeal was still
pending, the United States Supreme Court an-
nounced its decision in Appredi v. New Jersey, 530 US
466, 490 (2000), holding that “other than the fact of a
prior conviction, any fact that increases the penalty
for a crime beyond the prescribed statutory maximum
must be submitted to a jury, and proved beyond a
reasonable doubt.” In his Appellant’s Brief, filed after
Apprendi was issued, petitioner included a claim that
his dangerous offender sentence was improperly im-
posed under Apprendi. Respondent’s Exhibit 117, p.
23. In response, the State contended that petitioner
did not preserve his Apprendi claim because he made
no corresponding objection at trial and the “plain er-
ror” exception to Oregon’s general preservation rule
was not applicable. Respondent’s Exhibit 118, pp. 16-
17. The Oregon Court of Appeals affirmed the trial
court’s decision without opinion, and the Oregon Su-



App. 31

preme Court denied review on July 23, 2002. State v.
Harris, 179 Or App 742, 42 P3d 950, rev denied, 334
Or 411, 52 P3d 436 (2002).

On October 14, 2002, petitioner filed for post-
conviction relief (“PCR”) in state court and asserted
claims for ineffective assistance of trial counsel and
trial court error pertaining to the imposition of his
dangerous offender and upward-departure sentences.
Respondent’s Exhibit 122. Specifically with respect to
his claims for trial court error, petitioner expanded on
his Apprendi claim in the wake of Blakely v. Wash-
ington, 542 US 296, 303 (2004), which held that “the
‘statutory maximum’ for Apprendi purposes is the
maximum sentence a judge may impose solely on the
basis of the facts reflected in the jury verdict or admit-
ted by the defendant.” (citation omitted) (emphasis in
original). The PCR trial court denied his claims for
ineffective assistance of counsel on the merits and
concluded that his claims of trial error were barred
because state law, as established by Palmer v. State
of Oregon, 318 Or 352, 867 P2d 1368 (1994), Lerch v.
Cupp, 9 Or App 508, 497 P2d 379 (1972), and Hunter
v. Maass, 106 Or App 438, 808 P2d 723 (1991), gener-
ally forbids a petitioner from raising a claim in the
state PCR proceeding that he could have raised dur-
ing direct review. Respondent’s Exhibit 143, p. 8.

Petitioner appealed that ruling, asserting that his
claims were not barred by Palmer and that the PCR
trial court erred when it declined to apply Apprendi
and Blakely to his dangerous offender and upward-
departure sentences. On April 8, 2009, the Oregon
Court of Appeals held that neither Apprendi nor
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Blakely could be applied retroactively in a PCR action
and that trial counsel’s failure to anticipate Appredi
did not constitute inadequate assistance of counsel.
Harris v. Hill, 227 Or App 346, 349, 206 P3d 218, 219
(2009). The Oregon Supreme Court denied petition-
er’s subsequent petition for review. Id, 346 Or 361,
211 P3d 930.

On April 21, 2011, petitioner filed an Amended
Petition for Writ of Habeas Corpus, alleging two
grounds for relief:

1. Petitioner was given an upward departure in-
determinate sentence of thirty years (with 130
months mandatory incarceration) as a Danger-
ous Offender for Assault in the First Degree
where the statutory maximum sentence for
that offense was 65 months. Because this was
done on facts found by the sentencing judge,
not pleaded and proven to a jury beyond a rea-
sonable doubt, this violated petitioner’s Sixth
and Fourteenth Amendment rights pursuant to
Apprendi and Blakely; and

2. Petitioner was given upward departure sen-
tences of twice the statutory maximum on his
three convictions for Felon in Possession of a
Firearm (Counts 2, 4, and 5) and his conviction
for Unlawful Use of a Weapon (Count 8) based
on aggravating factors found by the sentencing
judge, not pleaded and proven to a jury beyond
a reasonable doubt. This violated petitioner’s
Sixth and Fourteenth Amendment rights pur-
suant to Apprendi and Blakely.
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Respondent filed an Answer (docket #8) raising
the affirmative defense of procedural default based on
petitioner’s failure to present his Apprendi and
Blakely claims to the Oregon state courts. On Decem-
ber 9, 2011, this court issued a Findings and Recom-
mendation (docket #50), recommending that the court
decline to deny petitioner habeas relief on the basis of
procedural default as to his claims predicated on Ap-
prendi. On April 3, 2012, Judge Brown issued an Or-
der (docket #64) adopting the Findings and Recom-
mendations and directing the parties to brief the mer-
its of petitioner’s Apprendi claims. On July 16, 2012,
respondent filed a motion for reconsideration on the
grounds that the Ninth Circuit’s May 24, 2012 deci-
sion in Nitschke v. Belleque, 680 F3d 1105 (9th Cir
2012), constituted an intervening change in the law.
On October 24, 2012, Judge Brown granted the mo-
tion to reconsider and issued an Opinion and Order
(docket #81) adhering to her prior ruling.

FINDINGS

It is well-settled that since Apprendi if a trial
court imposes a sentence enhancement under Ore-
gon’s dangerous offender statute, it must do so on the
basis of facts found by a jury or admitted by the de-
fendant. State v. Warren, 195 Or App 656, 677-68, 98
P3d 1129, 1135 (2004), rev denied, 340 OR 201, 131
P3d 195 (2006), citing Apprendi, 530 US at 491-97.
Respondent concedes that the trial court erred when
it sentenced petitioner as a dangerous offender based
only on judicial fact-finding, but argues that this er-
ror was harmless.
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To obtain habeas relief based on trial error, the
petitioner must establish that the constitutional error
was not harmless. The test for harmless error is
“whether the error had a ‘substantial and injurious
effect or influence.” Brecht v. Abrahamson, 507 US
619, 637-38 (1993), quoting Kotteakos v. United
States, 328 US 750, 776 (1946); see also Washington v.
Recuenco, 548 US 212, 218-20 (2006) (applying harm-
less error analysis to Apprendi violation); Bains v.
Cambra, 204 F3d 964, 977 (9th Cir 2000) (holding that
Brecht harmless error standard applies in all federal
habeas corpus cases under § 2254). A court must
grant habeas relief where it is “in grave doubt that a
jury would have found the relevant aggravating fac-
tor beyond a reasonable doubt. Grave doubt exists
when the matter is so evenly balanced [the court is]
‘in virtual equipose’ as to the harmlessness of the er-
ror.” Estrella v. Ollison, 668 F3d 593, 598 (9th Cir
2011), citing Butler v. Curry, 528 F3d 624, 648 (9th

Cir 2008). In conducting a harmless error analysis,
the court may consider the whole record, including
evidence presented at sentencing proceedings, but
may not consider new admissions made at sentenc-
ing. Butler, 528 F3d at 648.

Under Oregon law, in order to impose a dangerous
offender designation, the factfinder must make sever-
al “careful and complete findings.” State v. Huntley,
302 Or 418, 437, 730 P2d 1234, 1245 (1986). First, the
factfinder must conclude that “because of the danger-
ousness of the defendant an extended period of con-
fined correctional treatment or custody is required for
the protection of the public.” ORS 161.725(a). The Or-
egon Supreme Court has stated that this inquiry in-
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volves two steps since in order to “make the first find-
ing of dangerousness, the [factfinder] must find the
defendant has engaged in dangerous behavior that
involves a crime of violence against a person.” Hunt-
ley, 302 Or at 429, 730 P2d at 1240. The second step,
which considers whether extended confinement is
necessary to protect the public, “implies a predic-
tion…that the defendant is likely to engage in dan-
gerous behavior and constitutes a future threat of in-
jury or death to other persons,” an inquiry which
“overlaps to some extent the…finding…that the de-
fendant is suffering from severe personality disorder
indicating a propensity toward criminal activity.” Id,
302 Or at 429, 730 P2d at 1241.

Next, the offense for which the defendant is being
sentenced must either be a Class A felony or a felony
“that seriously endangered the life or safety of anoth-
er.” ORS 161.725(1)(a)-(c). If the defendant is being
sentenced on a felony “that seriously endangered the
life of safety or another,” then he must also have
“been previously convicted of a felony not related to
the instant crime as a single criminal episode,” ORS
161.725(1)(b), or “previously engaged in unlawful
conduct not related to the instant crime as a single
criminal episode that seriously endangered the life or
safety of another,” ORS 161.725(1)(c).

Finally, the factfinder must conclude that the de-
fendant “is suffering from a severe personality disor-
der indicating a propensity toward crimes that seri-
ously endanger the life or safety of another.” ORS
161.725(1)(a)-(c). This is the key issue and requires
the factfinder to determine that the defendant is “suf-
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fering from a severe mental or emotional disorder in-
dicating a propensity toward continuing dangerous
criminal activity,” as opposed to merely habitual, but
not dangerous, criminal activity. Huntley, 302 Or at
430, 730 P2d at 1241 (emphasis in original). Addi-
tionally, “the statute contemplates a severe personali-
ty disorder. The statute refers to a mentally abnormal
person and not to a dangerous normal person[,]” and
should be made based on the “evaluation of all the in-
formation gathered, not exclusively on the clinical di-
agnosis.” Id. The factfinder must make this determi-
nation based “upon consideration of not only the psy-
chiatric report but also the presentence report and
the evidence in the case or that presented at a
presentence hearing.” Id, 302 Or at 428, 730 P2d at
1240. Notably, while the psychiatric report is im-
portant and “must be considered,” there are “no words
in the statute that require that a psychiatrist make
the findings of dangerousness or ‘severe personality
disorder.’” Id.

During both sentencing proceedings, the trial
court relied upon the PSI dated December 21, 1995,
which included Dr. Colistro’s psychological evalua-
tion. At the first hearing, the trial court concluded
that petitioner met the first factor, “dangerousness of
the defendant and the extended period of correctional
treatment,” for three reasons: (1) the current At-
tempted Murder conviction; (2) a previous Attempted
Murder charge (“though [the juvenile court judge]
found him not guilty,…in all probability, Mr. Harris
was responsible for [it]”); and (3) “a number of other
charges [for] which Mr. Harris carried a firearm and
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situations where it showed the intent to use that fire-
arm.” Tr., Part B, Vol. 7, pp. 1401.

As for the second factor relating to the nature of
the charges, the trial court concluded that petitioner
satisfied all three categories of offenses. He was being
sentenced for a Class A felony, thereby satisfying
ORS 161.725(1)(a). Id. He also satisfied ORS
161.725(1)(b) because he was being sentenced “for a
felony that seriously endangered the life and safety of
another” due to the Attempted Murder and Assault
and the First Degree convictions and he had “been
previously convicted of a felony not related to the in-
cident crime, as a single criminal episode,” but with-
out specifying that previous unrelated felony convic-
tion. Id. Finally, the trial court concluded that peti-
tioner satisfied ORS 161.725(1)(c) since he was being
“sentenced for a felony that seriously endangered the
life or safety of another, that being Attempted Mur-
der and Assault in the First Degree” and had “previ-
ously engaged in unlawful conduct not related to the
instant crime as a single criminal episode and seri-
ously endangered the life or safety of another,” alt-
hough again without specifying the unrelated unlaw-
ful conduct. Id at 1402.

Finally, with regard to the final and most im-
portant factor, the trial court stated that in connec-
tion with ORS 161.725(1)(a), “there has been the psy-
chological finding that Mr. Harris is suffering from a
severe personality disorder, indicating a propensity
toward crimes that seriously endanger the lives or
safety of another and that was Dr. Calistro’s [sic]
finding, as reflected in the presentence report which
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the Court adopts.” Id at 1401. The judge went on to
restate this same language two more times, in order
to support his conclusion that petitioner also met the
standards for ORS 161.725(1)(b) and (c). Id at 1401-
02.

The trial court made the findings necessary for
imposing the dangerous offender statute based on the
information that came to light during trial, as well as
on information contained in the PSI which related pe-
titioner’s lengthy criminal history and Dr. Colistro’s
conclusion that petitioner suffered from an Antisocial
Personality Disorder, PSI, p. 15. Dr. Colistro charac-
terized petitioner’s criminal history as “assaultive”
which “demonstrates [a] lack of responsiveness to al-
ter his antisocial values and conduct” and noted that
petitioner “has continued to behave in a significantly
aggressive fashion in spite of corrective attempts to
alter his behavior, both in the community and while
in prison.” Id. Based on this record, Dr. Colistro con-
cluded that petitioner “possess[es] a serious personal-
ity disorder which results in a high propensity toward
engaging in crimes that endanger the life or safety of
others.” Id. Finally, Dr. Colistro concluded that “the
overall impression emerging from this multi-year pat-
tern of unalterable antisocial conduct is that Mr.
Harris has remained committed to a criminal lifestyle
and values which drive him to act out aggressively
without experiencing any significant degrees of guilt
or remorse.” Id. The fact that Dr. Colistro’s conclu-
sion, which the trial court adopted without modifica-
tion, did not directly track the language of the stat-
ute, does not, without more, amount to error that jus-
tifies habeas relief. See Huntley, 302 Or at 428, 730
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P2d at 1240 (noting that there are “no words in the
statute that require that a psychiatrist make the
findings of dangerousness or ‘severe personality dis-
order.’”)

The trial court’s findings required to impose the
dangerous offender sentence would be sufficient but
for Apprendi which requires such a finding to be
made by facts found by a jury, not by the trial judge.
In 2004, the Oregon Court of Appeals first applied
Apprendi to Oregon’s dangerous offender statute,
concluding that imposition of a 30-year dangerous of-
fender sentence, when based on the trial court’s find-
ings and not on facts found by a jury, violated the de-
fendant’s constitutional rights. Warren, 195 Or App
at 670, 98 P3d at 1137. In so finding, the court noted
that the “United States Supreme Court has not, how-
ever, considered the application of the principles an-
nounced in Appredi, and clarified in Blakely, to a
scheme similar to Oregon’s dangerous offender sen-
tencing scheme, nor have the appellate courts of this
state rendered a controlling decision on the question.”
Id, 195 Or App at 666, 98 P3d at 1135. The Oregon
Court of Appeals has since noted that:

The determination of an offender’s “danger-
ousness” is inherently qualitative. Rather than
being a sentencing fact capable of conclusive
establishment by facts adduced at trial, such
as a victim’s permanent injury or the presence
of multiple victims, a dangerous offender sen-
tence rests on the factifinder’s synthesis of the
characteristics of the offender and the deter-
mination that those characteristics warrant an
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extended period of incarceration. Unlike the
sentencing fact at issue in Ramirez – the vic-
tim’s loss of an eye constituting permanent in-
jury – we cannot conclude that there is no “le-
gitimate debate” that a jury would have found
defendant to be a “dangerous offender.”

State v. Shelters, 225 Or App 76, 80, 200 P3d 598, 600
(2009), citing State v. Ramirez, 343 Or 505, 513-14,
173 P3d 817, 821-22 (2007) (emphasis in original).

Since Shelters, the Oregon courts have consistent-
ly remanded for resentencing to correct Apprendi er-
rors related to the imposition of a dangerous offender
statute. See e.g., State v. Sanders, 229 Or App 238,
242, 212 P3d 512, 513 (2009) (noting that the court
has the discretion to remand to correct the sentencing
error when there is “no legitimate debate” that the
jury would have found the departure factors relied on
by the trial court, but concluding that based on the
reasoning articulated in Shelters, remand for resen-
tencing was appropriate); State v. Thomas, 225 Or
App 199, 200, 200 P3d 611, 612 (2009) (same).

This case has a somewhat unique procedural pos-
ture, given that when the sentences were imposed,
Apprendi was not yet decided, thus permitting the
trial judge to find the facts necessary for the imposi-
tion of the dangerous offender sentence. This court
has been unable to find any cases from this district or
from the Ninth Circuit that analyze harmless error in
the context of Oregon’s dangerous offender sentencing
scheme, since nearly all of the other federal cases al-
leging an Apprendi error on the basis of ORS 161.725
never reach the merits due to procedural default. See
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e.g., Nitschke, 680 F3d at 1111-12. Here, petitioner’s
Apprendi claims are not procedurally defaulted.
Moreover, the cases cited by the respondent are not
helpful. None of them concern dangerous offender
sentences imposed pursuant to ORS 161.725, and
each of them turns on the resolution of straightfor-
ward factual findings in contrast to the dangerous of-
fender inquiry which requires a more nuanced analy-
sis. See Shelters, 225 Or App at 80, 200 P3d at 600
(2009) (distinguishing the sentence enhancement in
Ramirez, which required that a particular fact be pre-
sent in order to impose an enhanced sentence, from
the “dangerousness” inquiry required by ORS
161.725).

It is well-established under Oregon law that the
imposition of a dangerous offender sentence requires
a multi-step inquiry; the factfinder must make a
“qualitative” inquiry that requires “synthesis of the
characteristics of the offender and the determination
that those characteristics warrant an extended period
of incarceration.” Id (emphasis in original). Since Ap-
prendi requires that this inquiry be made by a jury
and not by the trial court, the failure to submit this
inquiry to the jury had, as a matter of law, a “sub-
stantial and injurious effect or influence” on petition-
er’s sentence. Brecht, 507 US at 637-68. Because this
error was not harmless, petitioner should be granted
habeas relief, and this case should be remanded to
the state court for resentencing.

Respondent urges this court to issue a conditional
writ, vacating only the dangerous offender sentence
on Count 6, but cites no authority for such a limita-
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tion. Such a limitation is not permitted under Oregon
law which requires that where, as here, the sentenc-
ing court “committed an error that requires resen-
tencing, the…court shall remand the entire case for
resentencing.” ORS 138.222(5). Consequently, the en-
tire case should be remanded for resentencing.

RECOMMENDATION

For the reasons discussed above, petitioner’s
Amended Petition (docket #33) for habeas relief
should be GRANTED, and the case remanded to the
State of Oregon for resentencing, with an instruction
that petitioner’s dangerous offender senctence on
Count 6 is vacated unless the State resentences peti-
tioner as a dangerous offender within 90 days.

SCHEDULING ORDER

The Findings and Recommendation will be re-
ferred to a district judge. Objections, if any, are due
Monday, April 01, 2013. If no objections are filed,
then the Findings and Recommendation will go under
advisement on that date.

If objections are filed, then a response is due with-
in 14 days after being served with a copy of the objec-
tions. When the response is due or filed, whichever
date is earlier, the Findings and Recommendation
will go under advisement.

DATED March 15, 2013.

s/ Janice M. Stewart
Janice M. Stewart
United States Magistrate Judge
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BROWN, Judge.

This matter comes before the Court on Respondent
Brian Belleque’s Motion (#72) for Reconsideration
and Petitioner Tyree Duane Harris’s Motion (#77) to
Strike. For the reasons that follow, the Court
GRANTS Respondent’s Motion to the extent that the
Court reconsiders its April 3, 2012, Order. The
Court, however, ADHERES to its conclusion to de-
cline to deny Petitioner habeas relief on the basis of
procedural default to his claims predicated on Ap-
prendi v. New Jersey, 530 U.S. 466 (2000). The Court
DENIES as moot Petitioner’s Motion to Strike.

STATE-COURT PROCEDURAL BACKGROUND

In 1995 a Multnomah County Grand Jury charged
Petitioner with one count Racketeering, three counts
of Felon in Possession of a Firearm, two counts of Un-
lawful Use of a Weapon, one count of Assault in the
First Degree, and one count of Attempted Murder.
The trial court granted the State’s motion to dismiss
one of the Unlawful Use of a Weapon counts, and a
jury found Petitioner guilty of all remaining counts.

At sentencing in January 1996 the trial court sen-
tenced Petitioner to 396 months on the Racketeering
conviction. On the remainder of the convictions, the
court sentenced Petitioner to a series of determinate
sentences totaling 238 months consecutive to each
other, but concurrent with the Racketeering sentence.
Specifically, in connection with the Assault in the
First Degree Conviction, the court found Petitioner to
be a Dangerous Offender and imposed a 30-year inde-
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terminate sentence with a 130-month minimum term
of incarceration.

Petitioner filed a direct appeal and raised several
claims challenging his Racketeering conviction. On
November 4, 1998, the Oregon Court of Appeals re-
versed the Racketeering conviction and remanded the
case to the trial court for resentencing.

On May 3, 1999, the trial court dismissed Peti-
tioner’s Racketeering conviction and vacated his 396-
month sentence on that count. In its amended judg-
ment of conviction and sentence, the trial court reim-
posed the original sentences on the remaining convic-
tions and again found Petitioner was a dangerous of-
fender.

On June 21, 1999, Petitioner filed his second di-
rect appeal. On June 26, 2000, while Petitioner’s di-
rect appeal was still pending, the United States Su-
preme Court announced its decision in Apprendi in
which it held “other than the fact of a prior convic-
tion, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable
doubt.” 530 U. S. at 480.

In Petitioner’s brief filed on direct appeal after
Apprendi was issued, Petitioner included a claim that
his Dangerous Offender sentence was improperly im-
posed under Apprendi. The State, however, contended
Petitioner’s Apprendi claim was not preserved be-
cause Petitioner did not make any objection at trial
on that basis and the “plain error” exception to Ore-
gon’s general preservation rule was not applicable.
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The Oregon Court of Appeals affirmed the trial
court’s decision with opinion, and the Oregon Su-
preme Court denied review on July 23, 2002. State v.
Harris, 179 Or. App. 742, rev. denied, 334 Or. 411
(2002).

On October 14, 2002, Petitioner filed for post-
conviction relief (PCR) in state court and asserted
claims for ineffective assistance of trial counsel per-
taining to the imposition of his Dangerous Offender
and upward-departure sentences. Specifically, as to
his claims of trial court error, Petitioner expanded on
his Apprendi claim in the wake of Blakey v. Washing-
ton in which the Supreme Court held “the ‘statutory
maximum’ for Apprendi purposes is the maximum
sentence a judge may impose solely on the basis of the
facts reflected in the jury verdict or admitted by the
defendant.” 542 U.S. 296, 303 (2004) (emphasis in
original).

The PCR trial court denied Petitioner’s claims for
ineffective assistance of counsel on their merits and
concluded Petitioner’s claims of trial court error were
barred by Palmer v. State of Oregon, 318 Or. 352
(1994); Lerch v. Cupp, 9 Or. App. 508 (1972); and
Hunter v. Maass, 106 Or. App. 438 (1991). According-
ly, the PCR trial court denied Petitioner habeas relief.

On appeal of his state PCR, Petitioner asserted
Palmer did not bar his habeas claims and the PCR
trial court erred when it declined to apply Apprendi
and Blakely to his Dangerous Offender and upward-
departure sentences. The Oregon Court of Appeals
held neither Apprendi nor Blakely could be applied
retroactively in a PCR action and trial counsel’s fail-
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ure to anticipate Apprendi did not constitute inade-
quate assistance of counsel.

Thus, the post-conviction court was correct in
dismissing the petition for post-conviction relief
because either the Apprendi claim could have
been raised and decided in the direct appeal of the
resentencing (and was therefore barred under
ORS 138.550 (2)) or the Apprendi claim could not
have been decided in that appeal but was sought
to be applied retroactively in this post-conviction
proceeding (contrary to Miller [v. Lampert, 340
Or. 1, 125 P.3d 1260 (2006)]).

Harris v. Hill, 227 Or. App. 346, 349 (2009).

The Oregon Supreme Court denied Petitioner’s
Petition for Review. Harris v. Hill, 346 Or. 361
(2009).

PROCEDURAL BACKGROUND IN THIS
COURT

On April 21, 2011, Petitioner filed an Amended
Petition for Writ of Habeas Corpus in which he al-
leged, among other things, that

1. Petitioner was given an upward departure in-
determinate sentence of thirty years as a Dan-
gerous Offender for Assault in the First De-
gree when the statutory maximum sentence
for that offense was 65 months. Because this
was done on facts not pleaded and proven to a
jury beyond a reasonable doubt, this violated
Petitioner’s Sixth and Fourteenth Amendment
rights pursuant to Apprendi ; and



App. 48

2. Petitioner was given upward departure sen-
tences of twice the statutory maximum on his
three convictions for Felon in Possession of a
Firearm and his conviction for Unlawful Use
of a Weapon based on aggravating factors
found by the sentencing judge that were not
pleaded and proven to a jury beyond a reason-
able doubt, which violated Petitioner’s Sixth
and Fourteenth Amendment rights pursuant
to Apprendi.

On December 9, 2011, Magistrate Judge Janice M.
Stewart issued Findings and Recommendation in
which she recommended, among other things, that
the Court decline to deny Petitioner habeas relief on
the basis of procedural default as to his claims predi-
cated on Apprendi. The Magistrate Judge noted:

To be clear, this court views petitioner’s presenta-
tion of his Apprendi claims in the first instance to
the Oregon Court of Appeals after resentencing,
followed by the presentation of the same claims to
the Oregon Supreme Court, to be sufficient to
fairly present those issues to Oregon’s state
courts.

Findings and Recommendation at 11-12. The Magis-
trate Judge specifically pointed out the conclusion
that Petitioner sufficiently presented his Apprendi
claims to Oregon’s state courts

appears to conflict with Lalonde v. Belleque, 05-
CV-91-BR and Nitschke v. Belleque, 07-CV-1734-
CL. Both Lalonde and Nitschke are factually simi-
lar to this case in that the petitioners in those



App. 49

cases were sentenced prior to Apprendi and pro-
ceeded to raise Apprendi claims for the first time
on direct appeal. However, in both instances, the
Oregon Court of Appeals refused to entertain the
Apprendi claims, citing State v. Crain, 177 Or.
App. 627, 33 P.3d 1050 (2001), rev. denied, 334
Or. 76, 45 P.3d 450 (2002), overruled on other
grounds by State v. Caldwell, 187 Or. App. 720,
69 P.3d 830 (2003) (concluding that an appellant
may not challenge sufficiency of an indictment for
the first time on appeal). Crain involved an in-
mate who was sentenced prior to Apprendi, but
was prohibited from litigating an Apprendi claim
on appeal due to his failure to raise an appropri-
ate objection in the trial court. Id at 637.

In contrast in this case, the Oregon Court of Ap-
peals did not cite Crain when affirming the trial
court’s resentencing on direct review. Respond-
ent’s Exhibit 121. In the absence of such a cita-
tion, and given the unique procedural posture of
petitioner’s case, the court should conclude that
petitioner fairly presented the Apprendi claims
raised on direct appeal.

Findings and Recommendation at 12-13. Petitioner
and Respondent filed timely Objections to the Find-
ings and Recommendation.

On April 3, 2012, the Court issued an Order
adopting the Findings and Recommendation and, ac-
cordingly, declined to deny Petitioner habeas relief on
the basis of procedural default as to his claims predi-
cated on Apprendi.
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On July 16, 2012, Respondent filed a Motion for
Reconsideration.

On July 30, 2012, Petitioner filed a Motion to
Strike Portions of Respondent’s Memorandum in
Support of Its Motion for Reconsideration.

DISCUSSION

I. Respondent’s Motion for Reconsideration

Respondent seeks reconsideration of the Court’s
decision declining to deny Petitioner habeas relief on
the basis of procedural default as to his claims predi-
cated on Apprendi on the ground that the Ninth Cir-
cuit’s May 24, 2012, decision in Nitschke v. Belleque,
680 F.3d 1105 (9th Cir. 2012), constitutes an interven-
ing change in the law.

In Nitschke the trial court at sentencing found the
petitioner to be a dangerous offender and increased
the petitioner’s sentence to the maximum allowable
term. The petitioner did not raise a constitutional or
other objection to the sentencing court’s finding. 680
F.3d at 1107. The petitioner appealed to the Oregon
Court of Appeals. While the petitioner’s direct appeal
was pending, the Supreme Court decided Apprendi.
The petitioner raised an Apprendi challenge to his
sentence for the first time in a supplemental brief be-
fore the Oregon Court of Appeals. Id. The Oregon
Court of Appeals affirmed the petitioner’s sentence
relying on State v. Crain, 177 Or. App. 627 (2001).1

1 In Crain the Oregon Court of Appeals held an inmate
who was sentenced prior to Apprendi was prohibited from
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The petitioner filed a petition for habeas corpus in
federal court pursuant to 28 U.S.C. § 2254 in which
he asserted, among other things, an Apprendi claim.
The district court concluded the petitioner’s Apprendi
claim was procedurally defaulted because the Oregon
Court of Appeals had denied review on the basis of an
independent and adequate state ground, specifically
“the Oregon Court of Appeals affirmed petitioner’s
sentence, citing State v. Crain holding that failure to
preserve an Apprendi claim at the trial court preclud-
ed appellate review.” Nitschke v. Belleque, No. 07-CV-
1734, 2010 WL 5101110, at *5-6 (D. Or. Sept. 14,
2010). The petitioner appealed to the Ninth Circuit.
The court framed the issue before it as whether the
petitioner’s Apprendi claim was procedurally default-
ed. The Ninth Circuit affirmed the district court’s de-
cision:

[I]n Crain the Oregon Court of Appeals deter-
mined the clarity of Apprendi under a state-law
standard, and it is explicit from the court’s opin-
ion that its judgment rested on that standard.
The court did not engage in a discussion of the
clarity of Apprendi in general or under the federal
plain error” standard, but instead focused on the
application of the Oregon “plain error” rule to the
Apprendi opinion. This is apparent from the ap-
peals court’s discussion of the “plain error” argu-
ment, which cites only to Oregon’s preservation
rule - Or. R. App. P. 5.45 - and to Oregon cases
construing that rule … in its analysis of whether

litigating an Apprendi claim due to his failure to raise an
appropriate objection in the trial court.
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the trial court committed plain error in sentenc-
ing Crain to an extended sentence under the dan-
gerous offender statute. Although the Oregon
Court of appeals did not explicitly declare that its
holding rested solely on the state’s “plain error”
standard, its exclusive citation of state law makes
clear that its decision rested solely on state law
grounds. The court’s focused discussion is suffi-
cient to satisfy the requirement that a state court
“clearly and expressly” state that its judgment
rests on state law.

Because the Oregon Court of Appeals did not ex-
plicitly or implicitly reach the merits of Nitschke’s
Apprendi claim, and clearly and expressly based
its decision on state-law grounds, its decision was
independent of federal law and we are barred
from reviewing Nitschke’s Apprendi claim.

Id. at 1112 (citations omitted). In summary, the
Ninth Circuit concluded because the Oregon Court of
Appeals cited and relied on Crain in its denial of the
petitioner’s Apprendi claim, the Oregon Court of Ap-
peals clearly and expressly based its denial of the pe-
titioner’s Apprendi claim on state-law grounds. The
Ninth Circuit, therefore, found the district court was
barred from reviewing the state court’s denial of the
petitioner’s Apprendi claim under § 2254.

As noted, here Petitioner raised his Apprendi
claim in his direct appeal. The Oregon Court of Ap-
peals, however, affirmed his conviction and sentence
without opinion. Unlike in Nitschke, the Oregon
Court of Appeals did not cite Crain or explain its rea-
soning in denying Petitioner’s direct appeal much less
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“clearly and expressly base [] its decision on state-law
grounds.” The Court noted in its April 3, 2012, Order
that this case differed from Nitschke for this reason,
and the Ninth Circuit’s affirmance in Nitschke does
not alter the Court’s conclusion.

Respondent urges the Court to conclude that the
Oregon Court of Appeals denied Petitioner’s direct
appeal of his conviction and sentence based on Crain,
and, therefore, based its decision solely on state-law
grounds. There is not, however, any basis in the Ore-
gon Court of Appeals decision on which this Court
could reach such a conclusion, and to do so would be
mere speculation.

Accordingly, the Court adheres to its conclusion in
the April 3, 2012, Order and declines to deny Peti-
tioner relief on the basis of procedural default as to
his claims predicated on Apprendi.

II. Petitioner’s Motion to Strike

Petitioner moves to strike those portions of Re-
spondents’ Memorandum in Support of Motion for
Reconsideration that are unrelated to the issue of
whether the Oregon Court of Appeals clearly and ex-
pressly based its denial of Petitioner’s Apprendi claim
on state-law grounds. Petitioner contends the Court
should not review those arguments because they go
beyond Respondent’s request for leave to file a motion
for reconsideration.

The portions of Respondent’s Memorandum that
Petitioner moves to strike contain Respondent’s oppo-
sition to Petitioner’s secondary arguments related to
showing cause for procedural default and prejudice
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attributable thereto” contained in Petitioner’s Re-
sponse to Respondent’s Objections to the Findings
and Recommendation. Because the Court declines to
conclude Petitioner’s Apprendi claim is procedurally
defaulted, the Court need not address Respondent’s
assertions regarding Petitioner’s secondary argu-
ments. Accordingly, the Court denies as moot Peti-
tioner’s Motion to Strike those portions of Respond-
ent’s Memorandum in Support of Motion for Recon-
sideration.

CONCLUSION

For these reasons, the Court GRANTS Respond-
ent’s Motion (#72) for Reconsideration to the extent
that the Court reconsiders its April 3, 2012, Order.
The Court, however, ADHERES to its conclusion to
decline to deny Petitioner habeas relief on the basis of
procedural default as to his claims predicated on Ap-
prendi. The Court DENIES as moot Petitioner’s Mo-
tion (#77) to Strike.

IT IS SO ORDERED.

DATED this 24th day of October, 2012.

/s/ Anna J. Brown
___________________________
ANNA J. BROWN
United State District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

TYREE DUANE HARRIS,

Petitioner,

v.

BRIAN BELLEQUE,

Respondent.

3:09-CV-01190-ST

ORDER

BROWN, Judge.

Magistrate Judge Janice M. Stewart issued Find-
ings and Recommendation (#50) on December 9, 2011,
in which she recommends the Court (1) deny Peti-
tioner relief as to his claims predicated on Blakely v.
Washington, 542 U.S. 296 (2004); (2) decline to deny
Petitioner relief on the basis of procedural default as
to his claims predicated on Apprendi v. New Jersey,
530 U.S. 466 (2000); and (3) allow Respondent to file
a brief addressing the merits of Petitioner’s Apprendi
claims within 60 days of the Court’s Order. Petitioner
and Respondent filed timely Objections to the Find-
ings and Recommendation. The matter is now before
this Court pursuant to 28. U.S.C. § 636 (b) (1) and
Federal Rule of Civil Procedure 72 (b).

When any party objects to any portion of the Mag-
istrate Judge’s Findings and Recommendation, the
district court must make a de novo determination of
that portion of the Magistrate Judge’s report. 28
U.S.C. § 636 (b) (1). See also Dawson v. Marshall, 561
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F.3d 930, 932 (9th Cir. 2009); United States v. Reyna-
Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (en banc).

In his Objections Respondent reiterates the argu-
ments contained in his Response to Petitioner’s First
amended Petition for Writ of Habeas Corpus. This
Court has carefully considered Respondent’s Objec-
tions and concludes they do not provide a basis to
modify the Findings and Recommendation. The Court
also has reviewed the portions of the record pertinent
to Respondent’s Objections de novo and does not find
any error in the Magistrate Judge’s Findings and
Recommendation.

Similarly, in his Objections Petitioner mainly reit-
erates the arguments contained in his First amended
Petition for Writ of Habeas Corpus and his Reply.
The Court has reviewed the portions of the record
pertinent to Petitioner’s Objections de novo and does
not find any error in the Magistrate Judge’s Findings
and Recommendation. This Court also has carefully
considered Petitioner’s Objections in light of his reit-
erated arguments and concludes they do not provide a
basis to modify the Findings and Recommendation.
The Court notes Petitioner asserts for the first time
in his Response to Respondent’s Objections that, even
if Petitioner’s Apprendi claim is procedurally default-
ed, the Court may consider that claim because Peti-
tioner can show cause for the procedural default and
“prejudice attributable thereto.” Murray v. Carrier,
477 U.S. 478, 484 (1986). Because the Court adopts
the Findings and Recommendation based on the rec-
ord before the Magistrate Judge, the Court need not
address any of Petitioner’s newly asserted secondary
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argument related to procedural default of his Ap-
prendi claims.

Accordingly, the Court denies Petitioner relief as
to his claims predicated on Blakely but declines to
deny Petitioner relief on the basis of procedural de-
fault as to his claims predicated on Appredi.

CONCLUSION

The Court ADOPTS Magistrate Judge Stewart’s
Findings and Recommendation (#50). Accordingly,
the Court DENIES Petitioner relief as to his claims
predicated on Blakely, DECLINES to deny Petition-
er relief on the basis of procedural default as to his
claims predicated on Apprendi, and DIRECTS Re-
spondent to file a brief addressing the merits of Peti-
tioner’s Apprendi claims not later than June 4, 2012.
Issued related to Apprendi will be taken under ad-
visement by the Magistrate Judge on June 19, 2012.

IT IS SO ORDERED.

DATED this 3rd day of April, 2012.

/s/ Anna J. Brown
___________________________
ANNA J. BROWN
United State District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON
PORTLAND DIVISION

TYREE DUANE HARRIS,

Petitioner,

v.

BRIAN BELLEQUE,

Respondent.

Case No.
3:09-CV-1190-ST

FINDINGS AND
RECOMMENDATIONS

Robert A. Weppner
Law Office of Robert A Weppner
4110 SE Hawthorne Blvd., No. 127
Portland, Oregon 97214-5246

Attorney for Petitioner

John R. Kroger, Attorney General
Andrew Hallman, Assistant Attorney General
Department of Justice
1162 Court Street NE
Salem, Oregon 97310

Attorneys for Respondent

STEWART, Magistrate Judge.

Petitioner brings this habeas corpus case pursuant
to 28 U.S.C. § 2254 challenging the legality of his
state court sentencing enhancements. Respondent
has not briefed the merits of petitioner’s claims and
instead asserts only that petitioner’s claims are pro-
cedurally defaulted and, therefore, ineligible for ha-



App. 59

beas corpus review. For the reasons set forth below,
the court should decline to deny relief on the Amend-
ed Petition (docket #33) based on procedural default
and should allow respondent an opportunity to ad-
dress the merits of petitioner’s fairly presented
claims.

BACKGROUND

In 1995, the Multnomah County Grand Jury
charged petitioner by indictment with Racketeering,
three counts of Felon in Possession of a Firearm, two
counts of Unlawful Use of Weapon, Assault in the
First Degree, and Attempted Murder. Respondent’s
Exhibit 102. The trial court granted the State’s mo-
tion to dismiss one of the Unlawful Use of a Weapon
counts, and a jury found petitioner guilty of all re-
maining counts. Respondent’s Exhibit 101.

At the initial sentencing in January 1996, the trial
court imposed upward departure sentences and found
petitioner to be a Dangerous Offender under Oregon
law. The court sentenced petitioner to 396 months on
the Racketeering conviction. On the remainder of the
convictions, the court sentenced petitioner to a series
of determinate sentences totaling 238 months which
were consecutive to each other, but concurrent with
the Racketeering sentence. In connection with the
Assault in the First Degree Conviction (Count 6), the
court found petitioner to be a Dangerous Offender
and imposed a 30-year indeterminate sentence with a
130-month minimum term of incarceration.1 Id.

1 The trial court merged Count 7 (Felon in Possession)
with Count 6 (Assault I) for purposes of sentencing.
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Petitioner filed a direct appeal raising several
claims challenging his Racketeering conviction. Re-
spondent’s Exhibit 108. On November 4, 1998, the
Oregon Court of Appeals reversed the Racketeering
conviction and remanded the case to the trial court
for resentencing. Respondent’s Exhibit 112.

Petitioner appeared for resentencing on May 3,
1999. The trial court dismissed the Racketeering con-
viction and vacated the 396-month sentence. Re-
spondent’s Exhibit 101, p. 1. In its Amended Judg-
ment of Conviction and Sentence, the trial court re-
imposed the original sentences on the remaining con-
victions. Respondent’s Exhibit 101.

On June 21, 1999, petitioner filed his second direct
appeal. Approximately one year later on June 26,
2000, the U.S. Supreme Court announced its decision
in Apprendi v. New Jersey, 530 U.S. 466, 490 (2000),
holding that “other than the fact of a prior conviction,
any fact that increases the penalty for a crime beyond
the prescribed statutory maximum must be submit-
ted to a jury, and proved beyond a reasonable doubt.”

In his Appellant’s Brief filed after Apprendi was
issued, petitioner included a claim that his Danger-
ous Offender sentence was improperly imposed under
Apprendi. Respondent’s Exhibits 117, p. 23. In re-
sponse, the State argued that the Apprendi claim was
not preserved because petitioner made no correspond-
ing objection at trial and the “plain error” exception to
Oregon’s general preservation rule was not applica-
ble. Respondent’s Exhibit 118, pp. 16-17. The Oregon
Court of Appeals affirmed the trial court’s decision
without opinion, and the Oregon Supreme Court de-
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nied review on July 23, 2002. State v. Harris, 179 Or.
App. 742, rev. denied, 334 Or. 411 (2002).

On October 14, 2002, petitioner filed for post-
conviction relief (“PCR”) in Umatilla County. Venue
was transferred to Marion County in January 2003,
and the case proceeded to trial on his Fifth Amended
Petition for Post-Conviction Relief on April 18, 2006.
Respondent’s Exhibit 122. Petitioner raised claims of
ineffective assistance of trial counsel, as well as alle-
gations of trial court error, pertaining to the imposi-
tion of his Dangerous Offender and departure sen-
tences. With respect to his claims of trial court error,
petitioner expanded on his Apprendi claim in the
wake of Blakey v. Washington, 542 U.S. 296, 303
(2004), which held that “the ‘statutory maximum’ for
Apprendi purposes is the maximum sentence a judge
may impose solely on the basis of the facts reflected in
the jury verdict or admitted by the defendant.” (cita-
tion omitted) (emphasis in original).

The PCR trial court denied relief, deciding the
claims of ineffective assistance of counsel on their
merits and concluding that “Petitioner’s claims of tri-
al court error are barred by Palmer v. State of Oregon,
318 Or. 352 (1994), Lerch v. Cupp, 9 Or. App. 508
(1972), and Hunter v. Maass, 106 Or. App. 438
(1991).”2 Respondent’s Exhibit 143, p. 8.

2 These cases stand for the proposition that state law gen-
erally forbids a petitioner from raising a claim in a state
post-conviction proceeding which he could have raised dur-
ing direct review.
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On appeal, petitioner argued that his claims were
not barred by Palmer and that the PCR trial court
erred when it declined to apply Apprendi and Blakely
to his Dangerous Offender and departure sentences.
The Oregon Court of Appeals determined that neither
Apprendi nor Blakely could be applied retroactively in
a PCR action and that trial counsel’s failure to antici-
pate Apprendi did not constitute inadequate assis-
tance of counsel. It concluded:

Thus, the post-conviction court was correct in dis-
missing the petition for post-conviction relief be-
cause either the Apprendi claim could have been
raised and decided in the direct appeal of the re-
sentencing (and was therefore barred under ORS
138.550 (2)) or the Apprendi claim could not have
been decided in that appeal but was sought to be
applied retroactively in this post-conviction pro-
ceeding (contrary to Miller [v. Lampert, 340 Or. 1,
125 P.3d 1260 (2006)]).

Harris v. Hill, 227 OR. App. 346, 349, 206 P.3d 218
(2009).

The Oregon Supreme Court denied petitioner’s
subsequent Petition for Review. Id, 346 Or. 361
(2009).

Petitioner filed his Amended Petition for Writ of
Habeas Corpus on April 21, 2011, alleging two
grounds for relief:

1. Petitioner was given an upward departure in-
determinate sentence of thirty years (with 130
months mandatory incarceration) as a Danger-
ous Offender for Assault in the First Degree
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where the statutory maximum sentence for
that offense was 65 months. Because this was
done on facts found by the sentencing judge,
not pleaded and proven to a jury beyond a rea-
sonable doubt, this violated petitioner’s Sixth
and Fourteenth Amendment rights pursuant to
Apprendi and Blakely; and

2. Petitioner was given upward departure sen-
tences of twice the statutory maximum on his
three convictions for Felon in Possession of a
Firearm (Counts 2, 4, and 5) and his conviction
for Unlawful Use of a Weapon (Count 8) based
on aggravating factors found by the sentencing
judge, not pleaded and proven to a jury beyond
a reasonable doubt. This violated petitioner’s
Sixth and Fourteenth Amendment rights pur-
suant to Apprendi and Blakely.

Respondent asks the court to deny relief on the
Amended Petition because petitioner failed to fairly
present both grounds for relief to Oregon’s state
courts, thereby procedurally defaulting them. Re-
spondent requests additional time to brief the merits
of these claims in the event the court finds that peti-
tioner did, in fact, fairly present them to the state
courts.

FINDINGS

I. Blakely Claims

The claims in petitioner’s Amended Petition are
predicated on both Apprendi and Blakely. Because
Apprendi was clearly decided before petitioner’s di-
rect appeal became final, it applies to his case. “Fail-
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ure to apply a newly declared constitutional rule to
criminal cases pending on direct review violates the
basic norms of constitutional adjudication.” Griffith v.
Kentucky, 479 U.S. 314, 322 (1987); see also Brecht v.
Abrahamson, 507 U.S. 619, 634 (1993) (noting that
new decisions always have retroactive application on
direct review).

Blakely, on the other hand, was issued in 2004
well after petitioner’s direct appeals became final on
August 30, 2002, Blakely “did more than just apply
Apprendi; it created a new rule that was not com-
pelled by Apprendi or its progeny.” Schardt v. Payne,
414 F.3d 1025, 1035 (9th Cir. 2005). As a result,
Blakely is not applicable to this case. United States v.
Cruz, 423 F.3d 1119 (9th Cir. 2005). Thus, the court
should deny relief on petitioner’s claims predicated on
Blakely.

II. Exhaustion and Procedural Default Stand-
ards

Before a federal court will consider the merits, a
habeas petitioner must exhaust his claims by fairly
presenting them to the state’s highest court, either
through a direct appeal or collateral proceedings.
Rose v. Lundy, 455 U.S. 509, 519 (1982). “As a gen-
eral rule, a petitioner satisfies the exhaustion re-
quirement by fairly presenting the federal claim to
the appropriate state courts . . . in the manner re-
quired by the state courts, thereby ‘affording the state
courts a meaningful opportunity to consider allega-
tions of legal error.’” Casey v. Moore, 386 F.3d 896,
915-16 (9th Cir. 2004) (quoting Vasquez v. Hillery,
474 U.S. 254, 257, (1986)). If a habeas litigant failed
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to present his claims to the state courts in a proce-
dural context in which the merits of the claims were
actually considered, the claims have not been fairly
presented to the state courts and, therefore, are not
eligible for federal habeas corpus review. Castille v.
Peoples, 489 U.S. 346, 351 (1989).

A petitioner is deemed to have “procedurally de-
faulted” his claim if he failed to comply with a state
procedural rule or failed to raise the claim at the
state level at all. Edwards v. Carpenter, 529 U.S. 446,
451 (2000); Coleman v. Thompson, 501 U.S. 722, 750
(1991). If a petitioner has procedurally defaulted a
claim in state court, a federal court will not review
the claim unless the petitioner shows “cause and
prejudice” for the failure to present the constitutional
issue to the state court, or makes a colorable showing
of actual innocence. Gray v. Netherland, 518 U.S. 152,
162 (1996); Sawyer v. Whitley, 505 U.S. 333, 337
(1992); Murray v. Carrier, 477 U.S. 478, 485 (1986).

III. Apprendi Claims

According to respondent, petitioner failed to fairly
present his Apprendi claims during direct review be-
cause he did not preserve them at trial. Appellate re-
view in Oregon’s state courts is governed by ORAP
5.45(1) which states that “[n]o matter claimed as er-
ror will be considered on appeal unless the claimed
error was preserved in the lower court . . . .” However,
ORAP 5.45(1) provides an alternate procedure
whereby “the appellate court may consider an error of
law apparent on the face of the record.” This latter
provision allows the Oregon Court of Appeals to con-
sider errors of law which are “obvious” and “not rea-
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sonably in dispute.” Ailes v. Portland Meadows, Inc.,
312 Or. 376, 381, 823 P.2d 956 (1991). In order to in-
voke this plain error exception, the Oregon Court of
Appeals must expressly state on the record that it is
finding plain error, as well as the reasons supporting
that decision. Id at 382.

It is clear from the record and the chronology of
events that petitioner did not raise an Apprendi ob-
jection at his resentencing because the Supreme
Court did not decide Apprendi until five days after he
filed his second Notice of Appeal based on his resen-
tencing.3 Thus, he did not comply, nor could he, with
Oregon’s usual method of preservation through con-
temporaneous objection at trial. In addition, the Ore-
gon Court of Appeals made no finding of plain error
when it affirmed the trial court’s decision without a
written opinion. The question, therefore, is whether
petitioner properly raised his Apprendi claim at the
first opportunity, namely on appeal from his resen-
tencing, such that the Oregon Court of Appeals con-
sidered the merits of the claim. Because the Oregon
Court of Appeals affirmed that appeal without opin-

3 While petitioner asserts that he did raise an Apprendi
error during his resentencing, this is not accurate. He
simply claimed that had he known that he would be sen-
tenced a dangerous offender, he would not have entered a
guilty plea. Trial Transcript Part B, Volume VII, p. 1391.
In addition, petitioner’s Appellant’s Brief stated: “The De-
fendant was sentenced as a Dangerous Offender. It does
not appear that anyone considered the line of cases or logic
that resulted in . . . Apprendi . . .” Respondent’s Exhibit
117, p. 23.
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ion, its decision is not instructive as to whether peti-
tioner’s Apprendi claim was properly presented and
considered.

However, on the later PCR appeal, the Oregon
Court of Appeals did issue a written opinion which
does reference petitioner’s Apprendi claim. It clearly
recognized the unique timing of petitioner’s case with
respect to Apprendi and petitioner’s difficult position
by virtue of Oregon’s contemporaneous objection rule.
However, it concluded that petitioner’s Apprendi
claim “either could have been raised and decided in
the direct appeal of the resentencing (and was there-
fore barred under ORS 138.550 (2)) or the Apprendi
claim could not have been decided in that appeal but
was sought to be applied retroactively in this post-
conviction relief proceeding (contrary to Miller).” Har-
ris, 227 Or. App. at 349. At best, this language is in-
conclusive as to whether petitioner did properly pre-
sent his Apprendi claim for the first time on direct
appeal. It stated only that it “could have been raised
and decided,” not that it was raised and decided.

The Oregon Court of Appeals’s PCR decision also
rejected the proposition that trial counsel was inade-
quate for not raising an Apprendi objection at resen-
tencing. It concluded that “counsel’s failure to antici-
pate Apprendi’s holding does not constitute inade-
quate assistant of counsel.” Harris, 227 Or. App. at
348. Because counsel was not required to anticipate
Apprendi with respect to an inadequate assistant of
counsel inquiry, it necessarily follows that the Oregon
Court of Appeals did not expect counsel to predict the
future by raising an Apprendi objection during resen-
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tencing in order to satisfy Oregon’s contemporaneous
objection rule. To conclude otherwise would not only
be illogical, but would also improperly prevent the
application of Apprendi to petitioner’s case during di-
rect appeal. See Griffith, supra.

To be clear, this court views petitioner’s presenta-
tion of his Apprendi claims in the first instance to the
Oregon Court of Appeals after resentencing, followed
by the presentation of the same claims to the Oregon
Supreme Court, to be sufficient to fairly present those
issues to Oregon’s state courts. This conclusion ap-
pears to conflict with Lalonde v. Belleque, 05-CV-91-
BR and Nitschke v. Belleque, 07-CV-1734-CL.4 Both
Lalonde and Nischke are factually similar to this case
in that the petitioners in those cases were sentenced
prior to Apprendi and proceeded to raise Apprendi
claims for the first time on direct appeal. However, in
both instances, the Oregon Court of Appeals refused
to entertain the Apprendi claims, citing State v.
Crain, 177 Or. App. 627, 33 P.3d 1050 (2001), rev. de-
nied, 334 Or. 76, 45 P.3d 450 (2002), overruled on oth-
er grounds by State v. Caldwell, 187 Or. App. 720, 69
P.3d 830 (2003) (concluding that an appellant may
not challenge sufficiency of an indictment for the first
time on appeal). Crain involved an inmate who was
sentenced prior to Apprendi, but was prohibited from

4 The Court notes that this Findings and Recommendation
is consistent with Gibbs v. Hill, 05-CV-1639-ST, holding
that where Apprendi was decided six weeks prior to sen-
tencing, petitioner was obligated to preserve such an ob-
jection at trial in order to fairly present the issue to Ore-
gon’ appellate courts.
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litigating an Apprendi claim on appeal due to his
failure to raise an appropriate objection in the trial
court. Id at 637.

In contrast in this case, The Oregon Court of Ap-
peals did not cite Crain when affirming the trial
court’s resentencing on direct review. Respondent’s
Exhibit 121. In the absence of such a citation, and
given the unique procedural posture of petitioner’s
case, the court should conclude that petitioner fairly
presented the Apprendi claims raised on direct ap-
peal.

Even if the Oregon Court of Appeals did (or in-
tended to) steadfastly apply Oregon’s contemporane-
ous objection rule in petitioner’s situation, “circum-
stances exist that render [the state corrective] process
ineffective to protect the rights of the applicant,” such
that exhaustion of the Apprendi issues argued on di-
rect appeal are excused. 28 U.S.C. § 2254(b)(1)(B).
Due to the unique circumstances of this case, the
state corrective process in Oregon was ineffective to
protect petitioner’s rights as to his Apprendi claims.
He is placed in the position that he could neither
raise the Apprendi issues on direct appeal (due to his
trial attorney’s failure to preserve the error at trial)
and also could not raise it on his PCR appeal (because
trial court error cannot be raised on direct appeal and
his attorney was not ineffective by failing to preserve
the error at trial). Thus, his failure to raise his Ap-
prendi claims on direct appeal should be excused from
exhaustion altogether.

As a result, the court should conclude that peti-
tioner has not procedurally defaulted from the Ap-
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prendi claims he diligently raised to the Oregon Court
of Appeals during direct review.

RECOMMENDATION

For the reasons identified above, the court should
DISMISS petitioner’s Blakely claims and DENY re-
spondent’s affirmative defense of procedural default
as to the Apprendi claims petitioner raised on direct
appeal. Accordingly, the court should allow the State
to file a brief on the merits of the Apprendi claims
within 60 days, and set an under advisement date 15
days after the due date for the State’s brief.

SCHEDULING ORDER

The Findings and Recommendation will be re-
ferred to a district judge. Objections, if any, are due
December 27, 2011. If no objections are filed, then the
Findings and Recommendation will go under advise-
ment on that date.

If objections are filed, then a response is due with-
in 14 days after being served with a copy of the objec-
tions. When the response is due or filed, whichever
date is earlier, the Findings and Recommendation(s)
will go under advisement.

DATED this 9th day of December, 2011.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge



App. 71

FILED: February 27, 2002
INTHECOURTOFAPPEALSOF

THESTATEOFOREGON

STATE OF OREGON,
Respondent,
v.

TYREE DUANE HARRIS,
Appellant.

Multnomah County
Circuit Court
No. 94-11-37777

A106757

Argued or submitted on briefs: February 1, 2002

Before Armstrong, Presiding Judge, and Kistler and
Brewer, Judges

Attorney for Appellant: Steven H. Gorham

Attorney for Respondent: Timothy A. Sylwest-
er/Michael D. Reynolds

AFFIRMED WITHOUT OPINION

_________________________________________________

DESIGNATION OF PREVAILING PARTY AND
AWARD OF COSTS

Prevailing party: Respondent

[ ] No costs allowed.
_________________________________________________

NOTICE OF EXPENSES AND COMPENSATION

The appellate court has certified expenses and com-
pensation of appointed counsel. This is notice to the
trial court so that it may exercise its discretion under
ORS 151.505 to include the expenses and compensa-
tion of appointed counsel in the final judgment, in



App. 72

addition to transcript preparation expenses allowed
by the trial court. The court has certified expenses
and compensation in the amount of $3,056.44
__________________________________________________

Appellate Judgment COURT OF APPEALS

Effective Date: August 30, 2002 “seal”

APPELLATE JUDGMENT



App. 73

INTHECOURTOF APPEALSOFTHE STATEOFOREGON

STATE OF OREGON,
Plaintiff- Respondent,

v.
TYREE DUANE HARRIS,

Defendant-Appellant.

Multnomah County
Circuit Court
No. 94-11-37777

Appellate Court
No. A106757

_______________

RESPONDENT’S BRIEF
_______________

Appeal from the Judgment of the Circuit Court
for Multnomah County

Honorable WILLIAM J. KEYS, Judge
_______________

STEVEN H. GORHAM #75136
Attorney at Law

341 State Street
Salem, Oregon 97301
Telephone: (503) 364-6494

Attorneys for Defendant-Appellant Tyree Duane Harris

HARDY MYERS #64077
Attorney General
MICHAEL D. REYNOLDS #74269
Solicitor General
TIMOTHY A. SYLWESTER #81391
Assistant Attorney General

400 Justice Building
Salem, Oregon 97301-4096
Telephone: (503) 378-4402

Attorneys for Plaintiff-Respondent State of Oregon

October 30, 2001



App. 74

[Page 16]

State v. Larson, 325 Or 25, 27-28, 933 P2d 958 (1997)

(affirming on ground that “defendant has failed to

demonstrate that the trial court’s error * * * preju-

diced him”)

ANSWER TO ASSIGNMENT OF ERROR No. 4

This court should not review defendant’s Appren-

di-based objection to the sentence.

ARGUMENT

Defendant contends for the first time on appeal

that the sentencing court erred when it imposed a 30-

year dangerous-offender sentence with a 130-month

minimum on his conviction for assault in the first de-

gree based on count 6. (App Br 23). He relies upon

Apprendi v. New Jersey, 530 US 466, 120 S Ct 2348,

147 L Ed 2d 435 (2000), and contends that the sen-

tencing court’s dangerous-offender findings are inva-

lid because those issues were not decided by the jury

beyond a reasonable doubt.3 Defendant correctly

acknowledges that his claim of error is not preserved,

but he appears to contends that this court may review

his claims as plain error on the face of the record.

3 Defendant does not dispute that the sentencing court’s
findings are supported by evidence in the record, and he
does not dispute that the sentences imposed otherwise are
entirely lawful under ORS 161.725 to 161.737.
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The very short and sufficient answer to defend-

ant’s claim of error is that his Apprendi-based claim

of error is not preserved, neither this court nor any

other court has extended that decision to the danger-

ous-offender findings required by ORS 161.725(1),

and the state does not concede that that claim has

any merit.4 The Oregon Supreme Court repeatedly

has held that a claim that the sentence imposed is in-

valid because it exceeds the maximum allowable by

law for the underlying offense cannot be reviewed on

appeal in the absence of a timely and proper objec-

tion, unless the error meets the narrow criteria for

“plain error.” See, e.g., State v. Bucholz, 317 Or 309,

855 P2d 1100 (1993) (refusing to review unpreserved

challenge to consecutive-sentence order); State v.

Farmer, 317 Or 220, 855 P2d 623 (1993) (refusing to

review unpreserved challenge to “life sentence”).5 In

4 That issue is before this court in State v. Crain, A108785,
which was argued and submitted on May 31, 2001.

5 Moreover, the well-established and often-repeated rule,
however, is that this court should not consider unpre-
served objections, including those based on constitutional
provisions. See, e.g., State v. Wyatt, 331 Or 335, __ P2d __
(2001) (refusing to consider unpreserved challenge to ex-
clusion of evidence); State v. Stevens, 328 Or 116, 121-24,
970 P2d 215 (1998) (this court erred by considering de-
fendant’s unpreserved Brown objection); State v. Barone,
328 Or 68, 92 n 11, 969 P2d 1013 (1998) (refusing to con-
sider unpreserved objections based on OEC 404(3) and
Due Process Clause); State v. Moore, 324 Or 396, 407, 927
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Farmer, for example, the court held that the defend-

ant’s unpreserved challenge to the “life sentence” im-

posed on his murder conviction could not be reviewed

on appeal as “plain error” under ORAP 5.45 because

that legal issue was yet unresolved and the error “is

not obvious, but is, instead, reasonably open to dis-

pute.” 317 Or at 224.

The issue presented by defendant’s claim of error

is as yet unresolved. Even if his claim potentially

might have legal merit, the fact remains that no court

has extended Apprendi to a dangerous-offender sen-

tence such as it is authorized by ORS 161.725. More-

over, as the state has explained in its brief in Crain,

supra n 4, defendant’s argument is wrong; a fortiori,

it is “reasonably open to dispute.” Therefore, defend-

ant’s sole claim of error does not meet the standard

for a “plain error” as set forth in Farmer and this

court should decline to review it. See State v. Wolff,

174 Or App 367, 369 n 2, __ P3d __ (2001) (declining

P2d 1073 (1996) (refusing to consider unpreserved objec-
tions based on OEC 404(3) and Due Process Clause); State
v. Williams, 322 Or 620, 628-29, 912 P2d 364 (1996) (refus-
ing to consider defendant’s unpreserved objection to jury
instruction based on Article I, section 11, and Due Process
Clause); State v. Castrejon, 317 Or 202, 207-12, 856 P2d
616 (1993) (refusing to consider defendant’s unpreserved
objection to jury instruction based on Due Process Clause);
Bucholz (refusing to review unpreserved challenge to sen-
tence); Farmer (same).
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to consider defendant’s Apprendi-based challenge to

sentence “because it was not preserved”).

CONCLUSION

This court should affirm the judgment of the cir-

cuit court.

Respectfully submitted,

HARDY MYERS
Attorney General
MICHAEL D. REYNOLDS
Solicitory General

/s/ Timothy A. Sylwester
TIMOTHY A. SYLWESTER
Assistant Attorney General
Attorneys for Respondent
State of Oregon
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[Page 23]

There is just too strong a likelihood that the ver-
dicts against Mr. Harris on the remaining counts
were influenced and affected by the evidence on the
ORICO counts. For this reason, Mr. Harris was de-
nied a fair trial and, accordingly, he should be grant-
ed a new trial.

The State and the trial Court speculated that this
evidence would have come in anyway against the De-
fendant in a new trial. They did so without allowing
any litigation on this issue. This must not be allowed.
The trial Court abused its discretion in allowing this
speculation without due process litigation to affect its
decision in not granting a new trial. This Court must
reverse this decision and grant Defendant a new trial.

ASSIGNMENT OF ERROR NO. 4

The trial court erred in not resentencing the De-
fendant. The pertinent parts of the transcript are set
forth in the above Statement of Facts.

ARGUMENT

The Defendant was sentenced as a Dangerous Of-
fender. It does not appear that anyone considered the
line of cases or logic that resulted in the United
States Supreme Court case of Apprendi v New Jersey,
supra. In light of State v LaLonde, __ Or __ (2000),
Oregon Supreme Court, slip opinion, November 9,
2000. This court must examine the sentencing, resen-
tencing and the arguments put forth above and find
that the trial Court erred in not granting the Motion
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for New Trial and Motion for New Sentence in this
case.

CONCLUSION

For the aforementioned reasons, Petitioner re-
spectfully requests that the convictions on the in-
dictment and the sentences be vacated, and the case
be remanded to the trial court.

Respectfully submitted

/s/ Steven H. Gorham
Steven H. Gorham
Attorney for Defendant
Tyree Harris
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ROBERT A. WEPPNER
Law Office of Robert A. Weppner
4110 S.E. Hawthorne Blvd., No. 127
Portland, OR 97214-5246
Telephone: 503.901.5239
Fax: no fax
E-mail: raw-law@comcast.net

Attorney for Petitioner

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

TYREE DUANE HARRIS,

Petitioner,

v.

BRIAN BELLEQUE,

Respondent.

Case No. 09-1190-ST

FIRST AMENDED
PETITION FOR HABE-
AS CORPUS RELIEF
PURSUANT TO
28 U.S.C. § 2254

Petitioner Tyree Duane Harris (“Harris” or “peti-
tioner”) hereby petitions this Court for issuance of a
writ of habeas corpus and other relief, as may appear
below, pursuant to 28 U.S.C. § 2254.

INTRODUCTION

1. On November 9, 1995, Harris was convicted in
the Multnomah County Circuit Court (case no. 9411-
37777) of one count of racketeering, three counts of
felon in possession of a firearm, one count of unlawful
use of a weapon, and one count each of first-degree
assault and attempted murder. He was sentenced on
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January 5, 1996 as a “dangerous offender” under Or-
egon law, as well as being subject to a number of oth-
er aggravating factors justifying upward departures
to his sentences, to 396 months on the racketeering
count, and concurrently with that consecutive terms
of 48 months, 48 months, 130 months (with an inde-
terminate term of thirty years), six months and six
months on the remaining counts.

2. On Harris’s first direct appeal, the Oregon
Court of Appeals eventually reversed the racketeer-
ing count, rejected the balance of Harris’s arguments,
and remanded for resentencing. No petition for re-
view was filed by either party.

3. Harris was resentenced on May 3, 1999. The
court dismissed the racketeering count and Count 3
(unlawful use of a weapon) on the state’s motion, but,
although noting that he could modify the original sen-
tences, nonetheless opted to give Harris the same
sentences on the remaining counts that he had in
1996. The court signed the Amended Judgment and
Sentence of Conviction on September 12, 2001.

EXHAUSTION OF STATE REMEDIES

Direct Appeal

4. Harris filed notice of direct appeal from his re-
sentencing on June 21, 1999.

5. On June 26, 2000, the United States Supreme
Court handed down its decision in Apprendi v. New
Jersey, 530 U.S. 466 (2000).

6. In his opening brief to the Court of Appeals filed
in latter 2000 Harris argued, among other things,
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that the trial court erred in imposing upward depar-
ture sentences on him based on facts found by the
judge, rather than by a jury beyond a reasonable
doubt, and that this violated his constitutional rights
as set forth in Apprendi.

7. On February 27, 2002, the Oregon Court of Ap-
peals affirmed without opinion. Harris petitioned the
state Supreme Court for review, again raising the
Apprendi issue, but that Court denied review on July
23, 2002.

State Post-Conviction Relief

8. Harris filed a state petition for post-conviction
relief in Umatilla County on October 14, 2002. Venue
was changed to Marion County, and on April 18, 2006
the case went to trial on Harris’s Fifth Amended Peti-
tion for Post-Conviction Relief (“PCR petition”) filed
in paper form that same day. In his PCR petition,
Harris once again alleged that his departure sentenc-
es, including his dangerous offender sentence, were
unconstitutional in that he had not been given notice
of the factors involved and that the sentences were
based on judge-made findings instead of jury findings
beyond a reasonable doubt. The sentences thus vio-
lated Apprendi and its progeny including Blakely v.
Washington, 542 U.S. 296 (2004).

9. The PCR trial court denied the petition in its
general judgment dated August 21, 2006.

10. Harris appealed the denial. The Oregon Court
of Appeals affirmed the denial on April 8, 2009, find-
ing that Apprendi did not apply “retroactively” to
Harris’s sentence or, in the alternative, that Harris
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was foreclosed from raising the issue by ORS
138.550(2) because it “could have been raised” in the
direct appeal of his resentencing.

11. The Oregon Supreme Court denied Harris’s
petition for review on June 17, 2009. Harris original
federal petition for habeas corpus relief was timely
filed on October 7, 2009.

GROUNDS FOR RELIEF

12. Harris was given an upward departure inde-
terminate sentence of thirty years (with 130 months
mandatory incarceration) for Counts 6 and 7 (merged
for sentencing) as a “dangerous offender” under Ore-
gon law, when the statutory maximum sentence for
that offense was 65 months. This was done based on
facts found by the sentencing judge, not pleaded and
proven to a jury beyond a reasonable doubt. This vio-
lated Harris’s constitutional rights under the Sixth
and Fourteenth Amendments to the United States
Constitution as held in Apprendi v. New Jersey and
clarified in Blakely v. Washington.

13. Harris was given upward departure sentences
of twice the statutory maximum sentence on counts 2,
4, 5 and 8 based on “aggravating factors” found by the
sentencing judge, not pleaded and proven to a jury
beyond a reasonable doubt. This violated Harris’s
constitutional rights under the Sixth and Fourteenth
Amendments to the United States Constitution as
held in Apprendi v. New Jersey and clarified in
Blakely v. Washington.
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PRAYER FOR RELIEF

Harris reserves the right to amend this petition
and to add additional claims. Nonetheless, based up-
on the foregoing:

PETITIONER PRAYS that the court will grant
such relief to which he may be entitled in this pro-
ceeding; that his First Amended Petition be GRANT-
ED; and that his state prison sentence be VACATED
and the case remanded to the state court for resen-
tencing in accordance with this opinion.

Dated: 21 April 2011

Respectfully submitted,

/s/ Robert A. Weppner
ROBERT A. WEPPNER, OSB 81002
Attorney for Petitioner
Law Office of Robert A. Weppner
4110 S.E. Hawthorne Blvd., No. 127
Portland, OR 97214-5246
Telephone: 503.901.5239
Fax: no fax
E-mail: raw-law@comcast.net
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CERTIFICATE OF SERVICE

I certify that on April 21, 2011, I served the fore-
going FIRST AMENDED PETITION FOR HABEAS
CORPUS RELIEF PURSUANT TO 28 U.S.C. § 2254
upon the parties hereto by the method indicated be-
low, and addressed to the following:

Jonathan W. Diehl
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
jon.diehl@doj.state.or.us

___HAND DELIVERY

___MAIL DELIVERY

___OVERNIGHT MAIL

___FAX

___E-MAIL

_X_E-FILE

/s/ Robert A. Weppner
__________________________
ROBERT A. WEPPNER, #81002
Tel: 503.901.5239
Fax: no fax
E: raw-law@comcast.net
Attorney for Petitioner


