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QUESTIONS PRESENTED 

1. Whether a district court order that defers 
ruling on a motion for summary judgment to permit 
the non-moving party to conduct limited discovery 
relevant to a qualified immunity defense is an 
appealable “final decision” under 28 U.S.C. § 1291. 

2. Whether this Court should decide whether 
petitioners are entitled to qualified immunity as a 
matter of law despite the lack of any ruling by either 
the district court or the court of appeals with respect 
to that question. 
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BRIEF FOR THE RESPONDENTS  
IN OPPOSITION 

 
OPINIONS BELOW 

The order of the court of appeals (Pet. App. 1a-2a) 
is unreported.  The order of the district court (Pet. 
App. 5a-12a) is unreported but is available at 2014 
WL 28856.  An earlier order of the district court (Pet. 
App. 13a-34a) is unreported but is available at 2013 
WL 5770381. 

JURISDICTION 

The judgment of the court of appeals was entered 
on March 12, 2014.  A petition for rehearing was de-
nied on April 17, 2014 (Pet. App. 35a-36a).  The peti-
tion for a writ of certiorari was filed on July 16, 2014.  
The jurisdiction of this Court is invoked under 28 
U.S.C. § 1254(1). 

STATEMENT 

This case involves a 22-year-old, mentally ill vet-
eran named Nikkolas Lookabill who was shot and 
killed by a group of police officers after being held at 
gunpoint, lying on the ground, for more than 35 
minutes.  Respondents are two of Mr. Lookabill’s fam-
ily members.  After Lookabill’s death, respondents 
filed suit against three of the officers involved in the 
shooting (petitioners), as well as the City of Vancou-
ver, Washington (City), which is not a petitioner here. 

1. Respondents’ factual allegations have re-
mained unchanged since their first amended com-
plaint.  Compare 1st Am. Compl. for Damages ¶¶ 6-
24 with 2d Am. Compl. for Damages (Compl.) ¶¶ 15-
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23.1  The complaint alleges that at approximately 
3:30 a.m. on September 7, 2010, Lookabill was walk-
ing south down a public road when he encountered 
three men.  The men yelled at Lookabill, and one 
threw a plastic bottle at Lookabill, startling him.   
Another one of the men, Kyle Tingley, crossed the 
street and approached Lookabill, at which point 
Lookabill, a veteran of Operation Iraqi Freedom, 
asked if the men “were friend or foe.”  Lookabill and 
Tingley had a brief conversation, during which Look-
abill revealed to Tingley a firearm for which Looka-
bill had a valid carry permit.  Lookabill assured Tin-
gley there was no problem, shook Tingley’s hand, and 
continued on his way.  Id. ¶¶ 15-17. 

 While Lookabill and Tingley were speaking, the 
third member of the group called the police and re-
ported that Lookabill had a gun.  Soon after, a police 
officer arrived and told Lookabill to put his hands in 
the air.  Lookabill complied.  The officer told Looka-
bill to lie on the ground.  Lookabill complied.  Compl. 
¶ 17. 

Additional officers arrived.  The officers surround-
ed Lookabill and drew their guns as he lay on the 
ground.  The complaint specifically alleges that the 

                                            
1 Petitioners’ factual statement draws heavily on materials 

submitted in support of their motion for summary judgment.  As 
explained below (at 5-6, infra), the district court deferred con-
sideration of that motion because respondents had had no op-
portunity to conduct meaningful discovery.  Of course, even 
when resolving a properly filed and ripe-for-decision summary 
judgment motion, a court may not simply treat as fact materials 
submitted by the moving party.  See Reeves v. Sanderson 
Plumbing Prods., Inc., 530 U.S. 133, 150-151 (2000).  Cf. Tolan 
v. Cotton, 134 S. Ct. 1861, 1866 (2014) (per curiam). 
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officers knew from previous encounters that Lookabill 
suffered from “depression, mental illness, and mili-
tary fatigue.”  Compl. ¶ 18.  Lookabill never reached 
for or touched his gun.  See note 3, infra.  Instead, 
Lookabill repeatedly asked the officers to take the 
gun away from him.  The officers never attempted to 
retrieve the gun from Lookabill while he lay on the 
ground.  It began to rain.  Compl. ¶¶ 18-21. 

Approximately thirty-five minutes after the first 
officer arrived, the officers fired a volley of 13 shots.2  
Three bullets hit Lookabill, immobilizing him.  The 
officers paused, decided to shoot Lookabill in the 
head, and shot him four more times.  An officer ap-
proached Lookabill, rolled him onto his stomach, and 
handcuffed him.  Compl. ¶¶ 22. 

2. Respondents’ first amended complaint raised 
11 claims under federal and state law.  1st Am. 
Compl. for Damages ¶¶ 25-76.  Petitioners and the 
City filed a joint motion for summary judgment.  The 
district court granted that motion in part, dismissing 
six of respondents’ claims outright (Pet. App. 22a-
23a, 29a-33a) and dismissing a seventh as to peti-
tioners but not as to the City (id. at 25a-29a).  The 
district court granted permission to file an amended 

                                            
2 Petitioners suggest that the officers’ decision to fire was mo-

tivated by the fact that, at one point “Lookabill began counting 
down.”  Pet. 4.  According to the complaint, however, Lookabill 
“told the officers that he [would] countdown [sic] and if the offic-
ers did not retrieve the gun from him, he [would] throw it out.”  
Compl. ¶ 21.  The complaint further alleges that “Lookabill 
counted down but never reached for the gun” and that “[h]e 
would start the countdown again when the officers did not 
approach him to retrieve the gun.”  Ibid. 
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complaint but ordered respondents to do so within 15 
days.  Id. at 33a-34a. 

Respondents timely filed a new complaint.  Six-
teen days later, the district court issued a scheduling 
order that included dates for “[a]ll motions related to 
discovery.”  Min. Order Setting Trial & Pretrial Dates 
(Nov. 20, 2013). 

Petitioners did not file a motion to dismiss the se-
cond amended complaint based on qualified immuni-
ty.  Nor did petitioners file a motion to “limit the fre-
quency or extent of discovery” under Federal Rule of 
Civil Procedure 26(b)(2)(C). 

Instead, 15 days after the district court entered its 
scheduling order, petitioners filed a motion for sum-
mary judgment based on qualified immunity.  In 
support of that motion, petitioners submitted 15 dec-
larations (including 11 declarations from police offic-
ers), 10 exhibits, and an affidavit.  Dist. Ct. Dkt. En-
tries 39-56 (Dec. 5, 2013).3 

                                            
3 Petitioners’ 25-page brief in support of their summary 

judgment motion also included two one-sentence assertions that 
respondents had “admitted” that Lookabill reached for his gun 
shortly before being shot.  See Defs.’ Mot. for Summ. J. Re: 
Qualified Immunity 2 (Dec. 5, 2013) (“The record also includes 
Requests for Admission to which Plaintiff did not timely 
respond, meaning the matters therein are ‘conclusively 
established.’ FRCP 36(a)(3), (b).”); id. at 18 (“Finally, by 
operation of Rule 36, Plaintiffs have admitted that Lookabill 
reached for the gun immediately before the officers fired.”) 
(footnote omitted).  Before the district court, petitioners 
acknowledged receiving from respondents a responsive docu-
ment that expressly denied this particular admission request 
but argued that, by operation of the mailbox rule, respondents’ 
denial had been sent one day late.  Id. at 18 n.6.  As explained 
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Respondents opposed petitioners’ motion, noting 
they had had no “opportunity to conduct any discov-
ery as to the officers in this case” and had not yet 
“deposed a single witness, officer, or investigator.”  
Pls.’ Opp’n to Defs.’ Mot. for Summ. J. re: Qualified 
Immunity 2 (Dec. 23, 2013).  Such discovery was es-
pecially “critical,” respondents explained, “because 
Lookabill is deceased and thus unable to give his ver-
sion of what transpired.”  Ibid.  As a result, petition-
ers were “effectively asking [the district court] to re-
solve an issue based solely on their version of events, 
without the benefit of cross-examination.”  Ibid.  Ac-
cordingly, respondents asked the district court to “de-
fer this motion for summary judgment until plaintiffs 
have had an opportunity to conduct meaningful dis-
covery as to defendant officers’ actions the night 
[Lookabill] was killed.”  Ibid. 

In an accompanying affidavit submitted pursuant 
to Federal Rule of Civil Procedure 56(d), respondents’ 
counsel specifically identified the nature of the dis-
covery he was seeking: “discovery as to the facts of 
the event.”  Pet. App. 132a.  In particular, counsel in-
dicated that respondents wanted to depose petition-
ers, see id. at 134a, each of whom had filed declara-
tions in support of their own summary judgment mo-
tion, see id. at 58a-75a (petitioner Schultz); id. at 
76a-91a (petitioner Gomez); Dist. Ct. Dkt. Entry 42 
(Dec. 5, 2013) (petitioner Gutierrez).  Counsel also 
sought deposition testimony from two eyewitnesses, 
see Pet. App. 134a, one of whom had submitted a five-
paragraph affidavit in support of petitioners’ sum-

                                                                                           
below (p. 6, infra), the district court has neither addressed this 
issue nor relied on the “admissions” in question. 
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mary judgment motion, see id. 92a-94a, and both of 
whom had been the subject of police-conducted inter-
views whose transcripts petitioners also had submit-
ted, see id. at 95a-125a. 

The district court granted respondents’ request to 
defer ruling on petitioners’ summary judgment mo-
tion in a brief, unpublished opinion.  Pet. App. 11a.  
Although it described the question as “close,” the 
court concluded respondents had “identified specific 
facts that further discovery might reveal that may 
preclude summary judgment.”  Ibid.  The district 
court did not discuss the evidence petitioners submit-
ted in support of their own motion, and it said noth-
ing about petitioners’ contentions that certain facts 
must be deemed admitted based on respondents’ (al-
leged) 1-day tardiness in responding.  See note 3, su-
pra.  Instead, the court agreed that respondents had 
not yet had “an opportunity to conduct meaningful 
discovery,” Pet. App. 8a, responsive to the factual as-
sertions supporting petitioners’ motion for summary 
judgment on qualified immunity, but stated that peti-
tioners’ motion “may be renoted after [such] discov-
ery,” id. at 11a. 

Petitioners did not file a motion seeking clarifica-
tion or reconsideration of the district court’s order.  
Petitioners likewise did not ask the district court to 
“limit the frequency or extent of discovery.”  Fed. R. 
Civ. P. 26(b)(2)(C).  Instead, five days later, petition-
ers filed a notice of appeal. 

3. The court of appeals issued an order to show 
cause why petitioners’ appeal should not be dismissed 
for lack of jurisdiction.  Pet. App. 3a-4a.  Citing cir-
cuit precedent, the order explained that “a district 
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court order that defers a ruling on qualified immuni-
ty for a limited time is generally not appealable.”  Id. 
at 3a. 

The court of appeals dismissed petitioners’ appeal 
for lack of appellate jurisdiction in a two-paragraph, 
unsigned, and unpublished order.  Pet. App. 1a-2a.  
Based on “[a] review of the record and the parties’ re-
sponses to the court’s * * * order to show cause,” the 
court of appeals determined that it “lack[ed] jurisdic-
tion over the appeal.”  Id. at 2a.  The court of appeals 
described the district court as having “granted [re-
spondents’] motion to defer consideration of the 
summary judgment motion pursuant to Federal Rule 
of Civil Procedure 56(d) until discovery relevant to 
qualified immunity is completed.”  Id. at 1a. 

Petitioners filed a petition for rehearing or rehear-
ing en banc.  That petition was denied, with no judge 
recording a vote in favor of granting it.  Pet. App. 
35a-36a. 

REASONS FOR DENYING THE PETITION 

Petitioners do not accurately describe what the 
district court and court of appeals did in their 
unpublished and non-precedential orders in this case 
or what the court of appeals and other circuits have 
held in previous cases.  This case implicates no 
meaningful conflict of authority.  The court of 
appeals’ unpublished decision is correct and raises no 
important issue warranting this Court’s review. 

I. The Petition Implicates No Meaningful Con-
flict of Authority 

Petitioners assert an 8-2 split over whether “a 
district court’s order striking or refusing to consider a 
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qualified immunity motion is * * * subject to 
interlocutory appeal, even when it subjects a public 
official to unlimited discovery for the duration of the 
lawsuit.”  Pet. (i).  But no circuit—including the 
Ninth Circuit—has ever answered that question with 
a “no.” 

A. Defendants may seek appellate review of a dis-
trict court’s refusal to terminate a lawsuit based on 
qualified immunity at least twice before trial.  First, 
defendants who believe a plaintiff’s allegations are 
insufficient to overcome qualified immunity may file 
a motion to dismiss and seek immediate appellate re-
view if that motion is denied.  See Ashcroft v. Iqbal, 
556 U.S. 662, 672 (2009).  Second, defendants who 
believe a plaintiff’s evidence is insufficient to raise a 
genuine issue about their eligibility for qualified im-
munity may file a motion for summary judgment and 
seek immediate appellate review of legal questions if 
that motion is denied.  See Plumhoff v. Rickard, 134 
S. Ct. 2012, 2018-2020 (2014). 

B. The Ninth Circuit’s decisions are fully 
consistent with those principles.  In Moss v. U.S. 
Secret Service, 572 F.3d 962 (9th Cir. 2009) (Pet. 13), 
that court adjudicated an interlocutory appeal from 
the denial of “a motion to dismiss based on qualified 
immunity” brought by defendants who had refused to 
provide any discovery until that motion was resolved.  
Id. at 965-966.  The court  overturned the district 
court’s refusal to grant qualified immunity, agreeing 
with the defendants that the “complaint fail[ed] to 
plead facts plausibly suggesting a colorable * * * 
claim against” them.  Id. at 971, 975.  If petitioners 
believed respondents’ allegations were insufficient to 
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overcome the qualified immunity defense, governing 
Ninth Circuit precedent thus allowed them to file a 
motion to dismiss and obtain a final, appealable 
ruling on that motion before providing any discovery. 
Accord Butler v. San Diego Dist. Attorney’s Office, 370 
F.3d 956, 963-964 (9th Cir. 2004) (“If, taking the facts 
as stated in the complaint, the defendant is entitled 
to immunity, no discovery should be permitted and 
the case should be dismissed.”). 

Nor did Moss hold (Pet. 13) that “a district court 
order deferring a ruling on qualified immunity is not 
appealable.”  Because the district court in Moss had  
ruled on the defendant’s qualified immunity-based 
motion to dismiss, see 572 F.3d at 967, the court of 
appeals had no occasion to address whether a district 
court’s refusal to rule on such a motion would be 
immediately appealable.  See also infra 16-18 
(explaining that many of the decisions cited in the 
petition arose from district courts’ (alleged) “failure” 
or “refusal” to rule on motions to dismiss not motions 
seeking summary judgment). 

Petitioners are correct that Moss also concluded 
that, under the facts of that case, it lacked appellate 
jurisdiction over “the district court’s deferral of [the 
defendants’] alternative motion for summary 
judgment.”  572 F.3d at 972.  But the court of appeals 
did so because the defendants in Moss were urging it 
to do something specifically prohibited by this Court’s 
decision in Johnson v. Jones, 515 U.S. 304 (1995): 
“review disputed factual issues in an interlocutory 
appeal—including the defense that [the officer-
defendant] ‘didn’t do it.’ ”  Moss, 572 F.3d at 973. 
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Moss did not hold, however, that a defendant may 
never take an interlocutory appeal from a district 
court’s failure to rule promptly on a properly filed 
summary judgment motion or from the decision, 
pursuant to Federal Rule of Civil Procedure 56(d), to 
defer resolution of a summary judgment motion until 
relevant discovery was obtained.  To the contrary, 
Moss specifically reserved both questions.  See 572 
F.3d at 973-974 (“assuming that orders deferring a 
ruling on qualified immunity are immediately 
appealable in some circumstances” and specifically 
identifying situations where there is “a need to obtain 
appellate review before being subjected to 
burdensome pretrial obligations”); id. at 974 n.11 
(“We do not reach the question whether there are 
circumstances under which an order granting a Rule 
56([d]) continuance amounts to an immediately 
appealable collateral order.”).4 

The same is true of Pelletier v. Federal Home Loan 
Bank, 968 F.2d 865 (9th Cir. 1992).  In fact,  Pelletier 
appears to have been decided on the premise that 
there are circumstances where a court of appeals has 
jurisdiction to consider an interlocutory appeal from a 
district court’s failure to rule on a qualified 
immunity-based summary judgment motion.  The 
defendant in Pelletier filed both a motion to dismiss 
and a motion for summary judgment.  Id. at 869.  The 
district court denied the motion to dismiss but 

                                            
4 When Moss was decided, the provision that is now Rule 56(d) 

was codified as Rule 56(f).  The notes accompanying the altered 
designation indicate no “substantial change” was intended.  Fed. 
R. Civ. P. 56 advisory committee’s note, 2010 amend. 
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“declined to rule on [the] motion for summary 
judgment, on the ground that it would be premature 
to do so before discovery had been conducted.”  Ibid.  
The defendant appealed the denial of the motion to 
dismiss, and the court of appeals considered that 
appeal on the merits.  Id. at 870.  With respect to the 
summary judgment motion, the court of appeals 
concluded that it was “not clear that [the defendant] 
ha[d] appealed that aspect of the district court’s 
ruling” because “his briefs fail[ed] to discuss the 
question of prematurity.”  Id. at 871 n.9.  But the 
court did not rest its decision on waiver or lack of 
appellate jurisdiction.  Instead, it stated that “the 
decision [to defer ruling on the summary judgment 
motion] was well within the district court’s discretion, 
and we will not disturb it.”  Ibid. (emphasis added).  
Although the court did not further develop the 
point—and certainly did not purport to make a 
precedential holding with respect to jurisdiction—it 
appears that the court of appeals rejected the 
defendant’s summary judgment argument on the 
merits rather than for lack of jurisdiction. 

As petitioners acknowledge (Pet. 14), Miller v. 
Gammie, 335 F.3d 889 (9th Cir. 2003) (en banc), was 
a case about absolute immunity rather than qualified 
immunity.  As Miller explained, this Court’s decisions 
make the availability of “absolute immunity depend 
on the particular function performed rather than on 
whether the state officer’s position had a general 
relationship to a judicial proceeding.” Id. at 892.  
Because the question of “what relevant functions 
were performed” often will require limited discovery, 
the unanimous en banc court in Miller observed that 
“[d]istrict court orders deferring a ruling on 
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immunity for a limited time * * * generally are not 
appealable.”  Id. at 894 (emphasis added).  Like Moss 
and Pelletier, however, Miller does not hold that such 
orders are never appealable.  See also infra 26-27 
(explaining that Miller sua sponte treated the dis-
missed appeal as a mandamus petition and consid-
ered the would-be appellants’ claims on the merits). 

The court of appeals’ brief, unsigned, and 
nonprecedential orders in this case do not purport to 
establish any other rule (and could not do so in any 
event).  The order to show cause simply notes that, 
under Miller and Moss, “a district court order that 
defers ruling on qualified immunity for a limited time 
is generally not appealable.”  Pet. App. 3a (emphases 
added).  The order dismissing petitioners’ appeal 
describes the district court as granting respondents’ 
motion to “defer consideration of the summary 
judgment motion * * * until discovery relevant to 
qualified immunity is completed” and concludes that 
the court lacked jurisdiction over “this appeal.”  Id. at 
1a-2a (emphases added).  Neither order purported to 
disturb circuit precedent that would have permitted 
petitioners to obtain immediate appellate review of a 
properly filed motion to dismiss or the court’s careful 
reservations in Moss, Pelletier, and Miller. 

C. Nor has the Seventh Circuit categorically held 
that “a district court order deferring a ruling on 
qualified immunity is not appealable.”  Pet. 13.  In 
the main case on which petitioners rely (Pet. 14), that 
court acknowledged that an interlocutory appeal will 
lie if “the district court delays so long in ruling that 
the delay becomes a de facto denial.”  Khorrami v. 
Rolince, 539 F.3d 782, 786 (7th 2008); accord Abelesz 
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v. Magyar Nemzeti Bank, 692 F.3d 661, 668 (7th Cir. 
2012) (describing Khorrami as addressing situations 
where “[t]he lack of a ruling from the district court 
was not the functional equivalent of a denial of the 
motion”).5  Indeed, the Seventh Circuit has permitted 
interlocutory appeals where the district court’s 
actions were the functional equivalent of rejecting a 
qualified immunity defense.  See Hanes v. Zurick, 
578 F.3d 491, 492-494 (7th Cir. 2009) (permitting 
interlocutory appeal where defendants raised 
qualified immunity defense in motion to dismiss but 
district court did not directly mention qualified 
immunity in order denying that motion); Chriswell v. 
O’Brien, 570 Fed. Appx. 617 (7th Cir. 2014) (per 
curiam) (same). 

The only other Seventh Circuit decision cited by 
petitioners, Mercado v. Dart, 604 F.3d 360 (2012) 
(Pet. 14), involved neither qualified immunity nor a 
district court’s decision to defer ruling on a motion for 
summary judgment.  Instead, Judge Easterbrook’s 
(entirely correct) observation that, “[t]o date, the Su-
preme Court has treated only two kinds of orders as 
‘final’ for the purpose of an immunity appeal: denial 
of a motion to dismiss the complaint and denial of a 

                                            
5 Before the court of appeals, petitioners asserted that dismis-

sal of their appeal would conflict with case law “in every circuit, 
* * * including the Seventh Circuit,” Appellant’s Mem. in Resp. 
to C.A. Show Cause Order 10 (citing Chasensky v. Walker, 740 
F.3d 1088 (7th Cir. 2014)) (emphasis added), and later cited the 
language from Khorrami quoted above as supporting their 
position.  See Pet. for Panel Reh’g or Reh’g En Banc 12 n.1 
(arguing that the district court’s decision to grant Rule 56(d) 
relief amounted to “a ‘de facto denial’ of the entitlement to not 
face the burdens of litigation”). 
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motion for summary judgment,” id. at 363, was made 
in an opinion dismissing an attempted interlocutory 
appeal of an oral, mid-trial motion for judgment as a 
matter of law based on sovereign immunity, id. at 
361-363, a situation worlds removed from the one 
presented here. 

D. Just as petitioners’ account of the law in the 
Seventh and Ninth Circuits is inaccurate and incom-
plete, so too have petitioners overstated the willing-
ness of other circuits to allow defendants to interfere 
with district courts’ reasonable exercise of their case 
management authority.  See Khorrami, 539 F.3d at 
787 (“Appellate courts do not sit to prescribe motions 
calendars for district courts.”). 

The specific type of order at issue in this case is 
one granting a non-moving party’s request, supported 
by an attorney’s affidavit, see Fed. R. Civ. P. 56(d), to 
defer consideration of a summary judgment motion 
pending discovery keyed to the assertion of immuni-
ty.  Most of the decisions cited by petitioners, howev-
er, involved different—and materially different—
types of district court orders. 

Several decisions featured in the petition involved 
either a district court’s denial of or refusal to rule on 
a motion to dismiss based on qualified immunity.  See 
X-Men Secur., Inc. v. Pataki, 196 F.3d 56, 65 (2d Cir. 
1999) (Pet. 12) (defendants “appealed from so much of 
the district court’s rulings as denied their motions to 
dismiss on the ground of qualified immunity”); Backe 
v. LeBlanc, 691 F.3d 645, 647 (5th Cir. 2012) (Pet. 12) 
(defendants “moved to dismiss based on qualified 
immunity” but “[t]he district court refused to rule on 
[defendants’] threshold qualified immunity defense”); 
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Helton v. Clements, 787 F.2d 1016, 1017 (5th Cir. 
1986) (Pet. 13) (describing issue as “whether an order 
which declines or refuses to rule on a motion to dis-
miss based on the defense of governmental immunity 
is an immediately appealable order”); Workman v. 
Jordan, 958 F.2d 332, 334 (10th Cir. 1992) (Pet. 12) 
(noting that defendants “moved under Fed.R.Civ.P. 
12(b) to dismiss the federal constitutional claims * * * 
on grounds of qualified immunity,” but “[t]he district 
court, without explanation, postponed disposition of 
the qualified immunity issue until trial”).6  As ex-
plained above (pp. 8-12, supra), the Ninth Circuit has 
squarely held that a defendant may appeal in the 
first situation (where a district court denies a motion 
to dismiss based on qualified immunity) and does not 
appear to have had occasion to address the second 
(where a district court fails to rule on such a motion). 

There are ample reasons why the proper rule for 
motions to dismiss would be different from that for 
summary judgment motions.  Federal Rule of Civil 
Procedure 12, which governs motions to dismiss, con-

                                            
6 The same is true of the Fourth Circuit’s unpublished decision 

in H.H. v. Moffett, 335 Fed. Appx. 306 (2009) (per curiam) (Pet. 
11-12).  In H.H., the district court expressly “determined that 
plaintiff’s complaint does allege the violation of a constitutional 
right, and that the right was clearly established at the time of 
the alleged violation.”  Id. at 311.  Because the district court had 
“plainly decided that, as a matter of law, [the defendants’] al-
leged conduct violated [the plaintiffs’] clearly established consti-
tutional rights,” the court of appeals determined that it had ju-
risdiction “to review this discrete question of law.”  Id. at 312-
313.  Petitioners did not ask the court of appeals to review any 
such discrete question of law; rather, they asked the court of 
appeals to hold that, on the facts of this case, they are entitled to 
summary judgment. 
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tains no provision comparable to Rule 56(d), which 
expressly authorizes district courts to postpone deci-
sion in situations where a non-moving party has not 
yet had an opportunity to obtain facts necessary to 
justify its opposition.  Accordingly, a district court’s 
refusal to rule on a motion to dismiss in a reasonably 
prompt fashion is, almost necessarily, a de facto deni-
al of that motion. 

In fact, some of the decisions on which petitioners 
rely expressly recognize the distinction between a 
district court’s decision to “postpon[e] a decision on 
[a] motion[] to dismiss” (which may be immediately 
appealed) and a decision to “defer[] a decision on a 
qualified immunity claim because the claim turns, at 
least partially, on a fact question [for which some dis-
covery is required]” (which may not be immediately 
appealed).  Workman, 958 F.2d at 336 (citing deci-
sions from the Second and Fifth Circuits); accord 
Backe, 691 F.2d at 648. 

Three other decisions cited by petitioners involve 
yet another type of district court action: actual or de 
facto denial of a defendant’s motion for summary 
judgment.  In Valiente v. Rivera, 966 F.2d 21, 22 (1st 
Cir. 1992) (per curiam) (Pet. 12), the district court 
denied a summary judgment motion because “it was 
‘filed on the eve of trial’ and ‘c[a]me[] too late.’”  See-
ing no meaningful difference between “an erroneous 
denial” on the merits (which would have permitted an 
immediate appeal) and a “refus[al] to address the 
merits of the motion at all,” the First Circuit permit-
ted the appeal.  Id. at 23. 

In re Montgomery County, 215 F.3d 367 (3d Cir. 
2000) (Pet. 12), cert. denied, 531 U.S. 1126 (2001), 
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and Craft v. Wipf, 810 F.2d 170 (8th Cir. 1987) (per 
curiam) (Pet. 12), are to the same effect.  In Mont-
gomery County, the district court never expressly ad-
dressed the defendants’ claim that they were entitled 
to summary judgment based on qualified immunity.  
215 F.3d at 374.  Three days before trial was sched-
uled to begin, however, the court entered an order 
disposing of the remaining motions and stating “that 
it had ‘already addressed the issues raised in this mo-
tion for summary judgment’ in [an earlier decision].”  
Id. at 372.  Under those circumstances, the Third 
Circuit concluded it had jurisdiction to review the 
district court’s “implied denial” of the defendants’ 
qualified immunity-based summary judgment mo-
tion.  Id. at 374. 

Craft also involved a district court ruling that 
“implicitly denie[d]” a summary judgment motion.  
810 F.2d at 170.  The defendants filed a motion for 
summary judgment based on both abstention and 
qualified immunity, but the district court “simply did 
not rule on the qualified immunity issue.”  Id. at 173.  
Although it was “conceivable” that the district court 
had “considered abstention to be the logical first step 
in deciding the various issues raised in defendants’ 
motion for summary judgment, and * * * intended to 
resolve other issues, such as immunity, later,” the 
Eighth Circuit concluded such a possibility was “un-
likely.”  Ibid.  Under those circumstances, the court of 
appeals found appellate jurisdiction and “remand[ed] 
the case to the District Court for a ruling on the qual-
ified immunity issue.”  Ibid.; see Krein v. Norris, 250 
F.3d 1184, 1188 (8th Cir. 2001) (describing Craft as 
permitting an interlocutory appeal where “the district 
court’s opinion signaled an intention not to decide the 
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immunity issue before trial” and finding no appellate 
jurisdiction over an interlocutory appeal where no 
such “implied denial” was present). 

This case is far different from Valiente, Montgom-
ery County, and Craft.  The district court has neither 
denied petitioners’ motion for summary judgment 
based on qualified immunity nor indicated that it 
would refuse to rule on the merits of that defense be-
fore trial.  Rather, as summarized by the court of ap-
peals, the district court simply “defer[red] a ruling on 
qualified immunity for a limited time” for the purpose 
of permitting the parties to conduct “discovery rele-
vant to qualified immunity.”  Pet. App. 1a, 3a.  The 
district court specifically stated, moreover, that peti-
tioners’ motion could be “renoted” after discovery had 
been obtained.  Id. at 11a. 

The Fifth, Sixth, and Tenth Circuits have stated 
that they have appellate jurisdiction to review at 
least some district court decisions deferring resolu-
tion of a defendant’s motion for summary judgment 
pending further discovery.  See, e.g., Lion Boulos v. 
Wilson, 834 F.2d 504, 507 (5th Cir. 1987) (Pet. 12-13); 
Everson v. Leis, 556 F.3d 484, 490-491 (6th Cir. 2009) 
(Pet. 11); Garrett v. Stratman, 254 F.3d 946, 956-957 
(10th Cir. 2001) (Pet. 13).  But, as explained above, 
the Ninth Circuit has never held that it lacks juris-
diction over all deferrals (or even all Rule 56(d) defer-
rals).  To the contrary: the Ninth Circuit’s published 
opinions have specifically reserved that very ques-
tion, see pp. 8-12, supra, and have expressly rejected 
suggestions of disagreement with the Sixth Circuit 
decisions petitioners cite.  See Moss, 572 F.3d at 974 
(reading Summers v. Leis, 368 F.3d 881 (6th Cir. 
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2004) (Pet. 11), as allowing appeal from an order au-
thorizing “broad-ranging discovery unmoored from 
the issue of qualified immunity,” and discussing the 
Sixth Circuit’s disposition with apparent approval). 

Nor have the Fifth, Sixth, or Tenth Circuits sug-
gested that they have appellate jurisdiction over all 
district court decisions that defer ruling on a motion 
for summary judgment based on qualified immunity.  
To the contrary: Each of those courts has specifically 
held that there are situations in which they lack ap-
pellate jurisdiction to review a “district court’s delay 
in ruling on [a] defendant’s motion for summary 
judgment” based on qualified immunity, Kimble v. 
Hoso, 439 F.3d 331, 334-336 (6th Cir. 2006), or a dis-
trict court order deferring resolution of such a motion 
pending further discovery, see Lion Boulus, 834 F.2d 
at 505 (holding that district court’s order permitting 
limited discovery was “not appealable” because it did 
not “encroach substantially upon [the defendant’s] 
immunity claim”); Workman, 958 F.2d at 336 (dis-
cussing Maxey ex rel. Maxey v. Fulton, 890 F.2d 279, 
282-283 (10th Cir. 1989)).7  Any possible conflict, 
                                            

7 Two Sixth Circuit decisions on which petitioners rely suggest 
that that court may not find appellate jurisdiction under the 
specific circumstances presented here: those where the party 
opposing summary judgment has filed a proper Rule 56(d) affi-
davit.  In Everson, the Sixth Circuit specifically cited the fact 
that “the district court did not have sufficient grounds under 
[then-]Rule 56(f) for ordering a new discovery period” as support 
for its conclusion there was appellate jurisdiction.  556 F.3d at 
493.  The same is true of Summers, whose treatment of appel-
late jurisdiction contains a lengthy discussion of whether the 
plaintiff’s counsel filed a proper Rule 56(d) affidavit.  See 368 
F.3d at 887.  Here, in contrast, respondents filed a Rule 56(d) 
affidavit that identified the discovery—most prominently, depo-
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therefore, would necessarily involve a narrow range 
of situations. 

II. The Court of Appeals Correctly Dismissed 
Petitioners’ Appeal for Lack of Jurisdiction 

All federal courts—including courts of appeals—
are “courts of limited jurisdiction.”  Kokkonen v. 
Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 
(1994).  “It is to be presumed that a cause lies outside 
this limited jurisdiction, and the burden of establish-
ing the contrary rests upon the party asserting juris-
diction.”  Ibid. (citations omitted); see Iqbal, 556 U.S. 
at 671 (Court was “not free to pretermit the question” 
of whether the court of appeals “had subject-matter 
jurisdiction” over appeal from a district court deci-
sion).  Because petitioners failed to satisfy their bur-
den of establishing appellate jurisdiction, the court of 
appeals correctly dismissed their interlocutory ap-
peal. 

A.  Section 1291 of Title 28, United States Code, 
grants courts of appeals jurisdiction over appeals 
from “final decisions” by district courts.  This Court 
has given this language a “practical rather than a 
technical construction.”  Cohen v. Beneficial Indus. 
Loan Corp., 337 U.S. 541, 546 (1949).  In particular, 
this Court has held that, “notwithstanding the ab-
sence of a final judgment,” the courts of appeals have 
jurisdiction to review a trial court’s “denial of a claim 
of qualified immunity, to the extent that it turns on 
an issue of law.”  Mitchell v. Forsyth, 472 U.S. 511, 
530 (1985) (emphasis added). 

                                                                                           
sitions of the officer defendants—needed to oppose petitioners’ 
summary judgment motion.  See pp. 5-6, supra. 
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B. Here, there has been no “denial of a claim of 
qualified immunity.”  Mitchell, 472 U.S. at 529.  Ra-
ther, the district court simply exercised its authority 
under the Federal Rules to defer consideration of pe-
titioners’ motion for summary judgment “for a limited 
time” (Pet. App. 3a) until respondents had an oppor-
tunity to develop facts necessary to file an opposition.  
Petitioners have not identified any decision of this 
Court permitting an interlocutory appeal under such 
circumstances. 

C. The conclusion that courts of appeals generally 
lack jurisdiction to review a district court’s decision to 
defer resolution of a motion for summary judgment 
pursuant to Rule 56(d) largely follows from Johnson 
v. Jones, 515 U.S. 304 (1995).  In Johnson, this Court 
unanimously held that courts of appeals lack jurisdic-
tion to review a district court’s denial of a motion for 
summary judgment where the basis for the denial 
turns on “a question of ‘evidence sufficiency,’” or, put 
another way, “the existence, or nonexistence, of a tri-
able issue of fact.”  Id. at 313, 316.  If the district 
court had denied petitioners’ motion for summary 
judgment because the depositions and declarations of 
the officers established a genuine dispute about what 
caused them to shoot Lookabill, that decision would 
not have been immediately appealable under John-
son.  There is no reason for a different result where 
the district court has not denied petitioners’ motion 
but rather temporarily deferred decision to permit 
respondents to question the officers under oath about 
what led them to start shooting.  Cf. Cruz v. City of 
Anaheim, 765 F.3d 1076, 1077-1078 (9th Cir. 2014) 
(noting the need for special care in adjudicating what 
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Chief Judge Kozinski pointedly described as “we said, 
he’s dead” cases).8 

D. Petitioners err in asserting (Pet. 17-19) that 
this Court must recognize an additional exception to 
the final judgment rule to protect Section 1983 de-
fendants from burdensome discovery.  If petitioners 
believed respondents’ complaint failed to “sufficiently 
allege[] a clearly established violation of law” (Iqbal, 
556 U.S. at 673), they could have filed a pre-discovery 
motion to dismiss on that ground.  Controlling circuit 
precedent would have permitted petitioners to refuse 
to provide any discovery until such a motion was 
ruled upon and, if it was denied, to take an immedi-
ate appeal to the court of appeals.  See pp. 8-9, supra. 

E. Petitioners want to have it both ways.  Unwill-
ing to remain “within the four corners of respond-
ent[s’] complaint,” Iqbal, 556 U.S. at 674, as would be 
required for a motion to dismiss, petitioners put the 
state of the factual record front and center by filing a 
motion for summary judgment supported by 15 decla-
rations, 10 exhibits, and an affidavit, including 
statements by petitioners themselves.  See p. 4, su-

                                            
8 We agree that “Johnson has no application to cases * * * in 

which there is no dispute as to which officers participated in the 
complained-of conduct, or what that conduct was.”  Pet. 21; ac-
cord Behrens v. Pelletier, 516 U.S. 299, 313 (1996) (stating that 
Johnson applies where the dispute is over “whether the evidence 
could support a finding that particular conduct occurred”).  In 
this case, however, the district court expressly found that re-
spondents had “identified specific facts that further discovery 
might reveal that may preclude summary judgment.” Pet. App. 
11a.  One way those facts “may preclude summary judgment” 
(ibid.) is by raising a genuine dispute about “what [the officers’] 
conduct was.”  Pet. 21. 
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pra.  Now, having done so, petitioners ask this Court 
to approve a novel, hybrid mode of proceeding and 
prevent respondents from obtaining any discovery 
with respect to the very facts—and, indeed, from the 
very people—on which petitioners’ own summary 
judgment motion is based.9  Yet, as petitioners 
acknowledge (Pet. 19), this Court has repeatedly not-
ed that “discovery may be necessary” to resolve a 
summary judgment motion based on qualified im-
munity.  Anderson v. Creighton, 483 U.S. 635, 667 n.6 
(1987); see also Crawford-El v. Britton, 523 U.S. 574, 
593 n.14 (1998); Mitchell, 472 U.S. at 526; Harlow v. 
Fitzgerald, 457 U.S. 800, 818-819 (1982). 

This Court has, of course, emphasized that quali-
fied immunity should be resolved “at the earliest pos-
sible stage in litigation,” Hunter v. Bryant, 502 U.S. 
224 (1991) (per curiam), and that “discovery should 
not be allowed” until “threshold immunity ques-
tion[s]” have been resolved,” Harlow v. Fitzgerald, 
457 U.S. at 818.  But this Court has never permitted 
a defendant to offer its own evidence in support of a 
qualified immunity defense while simultaneously re-
sisting the plaintiff’s efforts to obtain any discovery 
whatsoever about the “facts” supposedly underlying 
the defendant’s own motion.  Saying discovery is “to 
be avoided if possible,” Mitchell, 472 U.S. at 526, is a 

                                            
9 At various points, petitioners could be read to suggest that 

respondents’ allegations, even if assumed to be true, would fail 
to defeat their entitlement to qualified immunity.  See, e.g., Pet. 
19 (referring to the “specific rights * * * alleged by the plaintiff 
to have been violated”).  But in maintaining that “there is no 
dispute” about “what [the officers’] conduct was” (Pet. 21), peti-
tioners are actually relying on materials submitted in support of 
their summary judgment motion. 
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far cry from saying the defendant gets to play by a 
completely different (and far more favorable) set of 
rules than the plaintiff—rules that have no basis in 
the Federal Rules of Civil Procedure. 

F. Petitioners and their amici err in their drum-
beat insistence that creation of another exception to 
the final judgment rule is needed to protect petition-
ers from “unlimited discovery for the duration of the 
lawsuit” (Pet. (i)), including discovery into sensitive 
matters such as “assets, bank accounts, and retire-
ment portfolio[s].”  Pet. 19; accord IMLA Amicus Br. 
8.  For one thing, that is not how the court of appeals 
understood the district court’s unpublished order; ra-
ther, the court of appeals described the district court 
as having “defer[ed] consideration” of petitioners’ 
summary judgment motion “until after discovery rel-
evant to qualified immunity is completed.” Pet. App. 
1a (emphasis added).  That procedure—limiting dis-
covery to matters “relevant to qualified immunity”—
is precisely what this Court’s cases prescribe.  See 
Anderson, 483 U.S. at 647 n.6 (“discovery should be 
tailored specifically to the question of Anderson’s 
qualified immunity”); accord Crawford-El, 523 U.S. at 
599-600. 

Petitioners are correct that the district court’s or-
der did not, by its terms, “limit discovery to specific 
factual issues that it found to be disputed and rele-
vant to immunity.”  Pet. 23.  But nor has the district 
court “compelled” petitioners to “submit to unlimited 
discovery.”  Pet. 24.  In fact, when petitioners filed 
their interlocutory appeal, the district court had not 
issued a single order compelling them to submit to 
any particular type of discovery on any topic.  See 
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Pls.’ Mem. in Resp. to Defs.’ Mem. in Resp. to C.A. 
Show Cause Order 2 (Feb. 6, 2014) (pointing out that 
“the [district] court never said that it would allow un-
fettered discovery into the personal lives of the offic-
ers” and that petitioners were “still free to file a mo-
tion to stay all discovery that is not directed to dis-
covering the true facts upon which the officers are 
basing their entitlement of qualified immunity”). 

If petitioners were genuinely concerned that the 
district court’s order risked subjecting them to “overly 
broad discovery” (Pet. 18) of the sort they now hy-
pothesize, they could have sought clarification or a 
protective order under Federal Rule of Civil Proce-
dure 26(c).  But petitioners never asked the district 
court to exercise its power “to tailor discovery narrow-
ly,” “dictate the sequence of discovery,” or “bar dis-
covery altogether on certain subjects.”  Crawford-El, 
523 U.S. at 598, 599; accord Fed. R. Civ. P. 
26(c)(1)(D).  District courts in the Ninth Circuit—
including the one from which this case arises—have 
readily granted such requests.  See, e.g., Panagos v. 
Towery, 782 F. Supp. 2d 1183, 1193-1194 (W.D. 
Wash. 2011) (requiring discovery to be “narrow in 
scope” and “sharply focused” on facts that demon-
strated the defendants violated the plaintiffs’ clearly 
established constitutional rights), aff’d, 501 Fed. 
Appx. 620 (9th Cir. 2012); Grenning v. Klemme, No. 
CV-12-0600-JLQ, 2014 WL 3640813, at *2, *7-*8, *17 
(E.D. Wash. July 22, 2014) (court stayed all discovery 
pending its ruling on defendants’ motion for a protec-
tive order and ultimately denied some claims without 
permitting discovery while finding that others war-
ranted discovery); Goodrick v. Sandy, No. 1:10-CV-
00603-EJL, 2013 WL 1729108, at *4 (D. Idaho Apr. 
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22, 2013) (denying new requests for discovery as “un-
duly burdensome” after immunity-related discovery 
had already occurred). 

III. The Unpublished Two-Paragraph Order in 
This Case Raises No Important Question of 
Federal Law 

Petitioners’ importance claims fail for largely the 
same reasons as their conflict and merits claims.  No 
circuit has announced a categorical rule of refusing to 
permit an interlocutory appeal if a district court re-
fuses to rule on a qualified immunity-based summary 
judgment motion.  See pp. 8-20, supra.  Nor does the 
court of appeals’ unpublished decision open “the 
floodgates of discovery” (Pet. 19), because petitioners 
were entitled to defer all discovery pending resolution 
of a motion to dismiss and have any necessary dis-
covery be narrowly tailored to their eligibility for 
qualified immunity as a matter of law.  See p. 22, su-
pra. 

Petitioners’ importance claims fail for three addi-
tional reasons as well.   

A. Even if petitioners’ conflict claims were cor-
rect—and they are not—it is far from clear how many 
cases would come out differently depending on its 
resolution.  As explained previously (pp. 14-20, su-
pra), no court of appeals has embraced the extrava-
gant proposition that any delay in ruling on a de-
fendant’s motion for summary judgment based on 
qualified immunity—no matter how short—gives rise 
to an immediate interlocutory appeal.  And even if 
the court of appeals ultimately were to hold that a 
delay—no matter how long or unjustified—can never 
give rise to an appeal under 28 U.S.C. § 1291, exist-
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ing Ninth Circuit precedent provides for attempted 
appeals raising such claims to be reviewed under the 
court’s mandamus jurisdiction.  See, e.g., Miller, 335 
F.3d at 892 (construing notice of appeal as petition 
for a writ of mandamus when a district court granted 
discovery with respect to absolute immunity). 

It is true that mandamus is “an extraordinary 
remedy” that is not granted as of right.  Mallard v. 
U.S. Dist. Court, 490 U.S. 296, 309 (1989).  But as the 
Ninth Circuit’s decision in Miller makes clear, any 
defendant actually subject to the sort of extreme sit-
uations hypothesized by petitioners and their amici 
would likely obtain protection from the court of ap-
peals.  See 335 F.3d at 895 (acknowledging potential 
for prejudice even with limited deferral and indicat-
ing that relief would be granted if district court’s re-
fusal to dismiss on immunity grounds was “clearly 
erroneous as a matter of law”). 

 B. Immediate appellate review would make no 
practical difference in this case.  Even if the court of 
appeals had upheld appellate jurisdiction, deter-
mined that the district court abused its discretion 
under Rule 56(d), and held that petitioners them-
selves were entitled to qualified immunity, respond-
ents still would have valid claims against the City it-
self.  The City is not a party in this Court (Pet. (ii)); 
nor was it a party to the attempted appeal; nor could 
it have been.  See Swint v. Chambers Cnty. Comm’n, 
514 U.S. 35, 37-38 (1995) (denials of summary judg-
ment to municipality in Section 1983 cases are not 
immediately appealable, nor may they be reviewed as 
“pendent” to proper qualified immunity appeals by 
individual officers); see also Owen v. City of Inde-
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pendence, 445 U.S. 622, 638 (1980) (holding that a 
municipality “may not assert the good faith of its of-
ficers or agents as a defense to liability under 
§ 1983”).  As a result, the City (which also is repre-
senting petitioners) will continue to incur costs asso-
ciated with defending this case, and petitioners 
themselves would still be subject to similar discovery 
in connection with respondents’ claims against the 
City.  See, e.g., Tubar v. Clift, No. C05-1154JCC, 
2006 WL 521683, at *3 (W.D. Wash. Mar. 2, 2006) 
(holding that city was “not entitled to a stay of dis-
covery” even with respect to discovery request 
“seek[ing] personal information concerning” an indi-
vidual defendant who potentially was entitled to 
qualified immunity).10 

C. The unusual factual posture of this case both 
diminishes any general importance and renders it an 
unsuitable vehicle for this Court’s review.  The ex-
tremely brief and unpublished decisions of both the 
district court and the court of appeals have, at mini-
mum, created ambiguity about what those courts 
held and why.  The petition for a writ of certiorari, for 
example, relies heavily on the entirely case-specific 
                                            

10 To be clear: Respondents are not arguing that the fact that 
discovery will occur either way is sufficient reason to rule 
against petitioners on the merits, a proposition rejected in Beh-
rens, see 516 U.S. at 311-312.  Our point is that the issue peti-
tioners insist must be decided not only lacks the urgency and 
national significance claimed for it but also practical importance 
in this particular case.  For related reasons, the various asser-
tions of petitioners’ amici (IMLA Amicus Br. 5-7), about defense 
costs incurred by Fortune 500 companies and police officer sala-
ries are quite beside the point, where, as here and as is common-
ly true, the government employer’s lawyers represent officer de-
fendants in pre-trial and trial proceedings. 
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claim that respondents have, by operation of law, 
conclusively “admitted” various facts.  See, e.g., Pet. 
(i), 5-6, 24-25, 28.  Yet petitioners barely referenced 
that assertion in their initial motion for summary 
judgment.  Indeed, petitioners acknowledged before 
the district court that respondents had actually at-
tempted to deny the relevant requests for admission, 
and the district court never addressed the issue.  See 
note 3 supra; see also Fed. R. Civ. P. 36(b) (authoriz-
ing court to “permit withdrawal or amendment” to a 
response “if it would promote the presentation of the 
merits of the action and if the court is not persuaded 
that it would prejudice the requesting party in main-
taining or defending the action on the merits”).  This 
Court’s scarce certiorari resources are not well spent 
on a case whose proper resolution could come down to 
the applicability and operation of the mailbox rule. 

IV. The Second Question Presented Does Not 
Merit This Court’s Review 

Although petitioners suggest this case presents a 
second question—“Whether petitioners are entitled to 
qualified immunity” (Pet. (i))—they make no effort to 
claim that question is worthy of this Court’s review.  
In particular, petitioners do not claim that, with re-
spect to that question, the court of appeals “has en-
tered a decision in conflict with the decision of anoth-
er United States court of appeals” or “decided an im-
portant federal question in a way that conflicts with 
relevant decisions of this Court” or one “that has not 
been, but should be, settled by this Court.”  Sup. Ct. 
R. 10(a), (c). 

The reason is simple.  The court of appeals made 
no “decision” about whether petitioners were entitled 
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to qualified immunity with respect to any of respond-
ents’ claims.  In fact, the court of appeals never even 
received briefing on those questions because it issued 
an order to show cause and then dismissed petition-
ers’ appeal after concluding it lacked appellate juris-
diction.  Pet. App. 1a-4a.  The petition’s six-page 
treatment of the merits is the first briefing on those 
issues that any appellate court has received in this 
case. 

This Court has repeatedly emphasized that it is “a 
court of review, not of first view.”  Decker v. N.W. En-
vtl. Def. Ctr., 133 S. Ct. 1326, 1335 (2013) (citations 
omitted).  Accordingly, the Court “ordinarily * * * 
does not decide questions not raised or involved in 
the lower court.”  Youakim v. Miller, 425 U.S. 231, 
234 (1976).  The reasons for doing so are only strong-
er where, as here, the issues involved were never 
even presented to the appellate court whose decision 
would be under review. 

Petitioners provide no warrant for departing from 
this Court’s ordinary approach.  Nixon v. Fitzgerald, 
457 U.S. 731 (1982) (Pet. 29), involved vastly differ-
ent circumstances than those presented here.  In 
Nixon, the court of appeals had already decided the 
very question this Court went on to review: whether 
the President of the United States is entitled to abso-
lute immunity.  See 457 U.S. at 743 (discussing 
Halperin v. Kissinger, 606 F.2d 1192 (D.C. Cir. 1979), 
aff’d in pertinent part by an equally divided Court, 
452 U.S. 713 (1981)).  Given “the Court of Appeals’ 
now-binding decision of the issue,” this Court deter-
mined that “concerns of judicial economy fully war-
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rant[ed] [its] decision of the important question pre-
sented.”  Id. at 743, n.23. 

Mitchell v. Forsyth (Pet. 29), is clearly distin-
guishable as well.  Although the court of appeals had 
not addressed whether the former Attorney General 
of the United States was entitled to qualified immun-
ity in a suit arising out of a national security wiretap, 
see 472 U.S. at 518, the district court had done so and 
reached a conclusion that conflicted directly with the 
prior holdings of the D.C. Circuit, see id. at 519-520.  
The issue this Court took up was “purely legal” in the 
strongest possible sense: “whether it was clearly es-
tablished in November, 1970 * * * that such wiretaps 
were unconstitutional.”  Id. at 530.  In this case, by 
contrast, neither the court of appeals nor the district 
court has ever ruled on whether petitioners are enti-
tled to qualified immunity, and the resolution of that 
question is far more factbound than the abstract 
question of law presented in Mitchell. 

CONCLUSION 

The petition for a writ of certiorari should be 
denied. 

Respectfully submitted. 
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