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REPLY BRIEF FOR THE PETITIONER

Petitioner’s opening brief demonstrated that as a
mandatory condition precedent to the Commission’s
litigation  authority, Title VII's conciliation
requirement is presumptively subject to judicial
enforcement. See Petr. Br. 17-22. The United States
seemingly agrees, making no effort to contest
petitioner’s showing that this Court’s precedents
make such preconditions presumptively enforceable.
Indeed, the Government seems to acknowledge that
courts may enforce the conciliation obligation at least
to some degree. See U.S. Br. 53 n.22 (agreeing that a
court may “check that the Commission has attempted
defendant- and claim-specific conciliation”). But the
standard of review the Solicitor General proposes is
so empty that it effectively amounts to no judicial
review at all. Accordingly, the decision below can be
affirmed only if the Court concludes that something
special about the conciliation precondition overcomes
the  ordinary  presumption that  litigation
preconditions are subject to meaningful judicial
review. The Government’s attempts to make that
showing fall short.

I. The Government’s Proposed Standard
Amounts To No Judicial Review At All.

The Government now seemingly agrees that
compliance with the conciliation precondition is
subject to judicial review — at least to some extent.
The Solicitor General acknowledges that the statute
requires the EEOC to “attempt conciliation” before
filing suit, and apparently recognizes that a court can
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enforce compliance with that requirement. U.S. Br.
20; see also id. 53 n.22.! But the Government then
asserts that compliance is conclusively established by
submitting the EEOC’s “letter inviting [the employer]
to conciliate” and another letter “noting that
conciliation had failed to yield an acceptable
agreement.” U.S. Br. 21-22.

This perfunctory and self-serving standard is
tantamount to denying judicial enforcement of the
conciliation precondition altogether. At best, the
EEOC’s letters would show that the Commission is
satisfied that it has met it conciliation obligation.
But see, e.g., Dent v. St. Louis-San Francisco Ry. Co.,
406 F.2d 399, 401 (1969) (EEOC sent similar letters
even though, in fact, “there was no conciliation” due
to an agency backlog). But accepting an agency’s
representation that it believes it has complied with
the law amounts to no judicial review at all.

Nothing in the statute justifies such toothless
review. In construing a similar statutory
precondition to litigation in Woodford v. Ngo, 548
U.S. 81 (2006), this Court held that a requirement
that prisoners exhaust available administrative
remedies was not satisfied by the prisoner’s mere

! The Government asserts in a footnote that the
Commission need not conciliate “a case involving a pattern or
practice of employment discrimination under 42 U.S.C. § 2000e-
6(a).” U.S. Br. 20 n.4. But it does not explain why or urge
affirmance on that novel and baseless theory. See, e.g., EEOC v.
CVS Pharmacy, No. 14-cv-863, 2014 WL 5034657, at *3-*4 (N.D.
I11. Oct. 7, 2014.) (rejecting argument). Nor did the Government
make that argument below or in its response to the petition for
certiorari.
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filing of a grievance that was rejected. Instead,
“proper exhaustion of administrative remedies is
necessary.” Id. at 84 (emphasis added). This Court
applied the same insight to Title VII's preconditions
in EEOC v. Shell Oil, 466 U.S. 54 (1984), when it
held that the EEOC is empowered to issue
investigative subpoenas only upon filing of a “valid
charge” of discrimination. Id. at 65 (emphasis
added). Likewise, when Congress made conciliation a
precondition to the EEOC’s authority to file a
lawsuit, Congress plainly meant proper conciliation,
i.e., a good faith, genuine conciliation effort.
Otherwise, what is the point of the provision? And
while there may be some disagreement over what
proper conciliation entails, see infra § V, there should
be no dispute that the Government’s proposed rule is
woefully inadequate to enforce any reasonable
conception of that requirement.

II. The Text And History Of Title VII Do Not
Demonstrate Congress’s Intent To Preclude
Judicial Enforcement Of The Conciliation
Precondition.

Perhaps recognizing as much, the Government
quickly moves on to its principal, categorical
argument that “Congress did not intend judicial
review of the Commission’s conciliation efforts.” U.S.
Br. 32 (capitalization altered). But nothing the
Government points to in the text or history of Title
VII's conciliation precondition overcomes the
ordinary presumption that conditions precedent to
suit are subject to judicial enforcement.



4

A. The Statutory Language Does Not Give
The Commission Unreviewable



