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REPLY BRIEF FOR THE PETITIONER 

_________________________ 

 

Respondents’ brief in opposition is most 

remarkable for what it does not say.  It never denies 

that if the key term of the Louisiana Supreme Court’s 

opinion, “confession[] per se,” Pet. App. 9a, references 

Catholic “confession,” then the Louisiana Supreme 

Court’s remand violates the First Amendment’s 

religious questions doctrine.  See Pet. 14-25.  They 

scarcely could.  The remand would necessarily 

require the trial court to sift through all that was 

said in confession and separate what was truly 

“confessional” from what was not—regardless of the 

Church’s view of the matter.   

Nor do the respondents deny that if “confession” 

means “confession,” then a well-developed split exists 

between all other state courts of last resort and 

federal courts of appeals that have addressed the 

issue, on the one hand, and the Louisiana Supreme 

Court, on the other.  See Pet. 25-31.  Nor do they even 

attempt—assuming that the opinion’s key term, 

“confession,” means what it actually says—to defend 

the Louisiana’s Supreme Court’s decision on the 

merits. 

Nor do respondents argue that a remand allowing, 

let alone requiring, the trial court to sort through all 

that was said in confession to separate its 

sacramental from its allegedly non-sacramental 

content would not raise an issue of central 

importance to millions of Catholics in Louisiana and 

potentially to tens of millions of Catholics elsewhere.  

They also do not deny that the principle of the 

Louisiana Supreme Court’s decision would affect 
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millions of believers in other religious faiths whose 

churches could face inquiry into the extent to which 

their practices constitute “keeping kosher per se,” 

“baptism per se,” “preaching per se,” or “religious 

education per se,” see Pet. 32.  Indeed, if adopted by 

other courts, the Louisiana Supreme Court’s 

approach could sweep so broadly as to impose liability 

on and endanger many central religious practices. 

Finally, respondents do not argue that if 

“confession” means “confession,” the case poses an 

unsuitable vehicle for this Court’s review of the 

religious questions issue.  Again, they scarcely could.  

There could hardly be a cleaner case where the 

“religious questions” issue is squarely presented: 

what counts as “confession.”  Although there will be 

more development of the record below if the remand 

proceeds, it will not bear on the legal question now 

presented: whether the state or the church gets to 

determine the meaning, content, and requirements of 

one of the Catholic Church’s most sacred and central 

practices. 

Respondents instead make two other arguments.  

The first is breathtaking in its audacity and the 

second merely mistaken.  First, they argue that the 

case presents no federal question because the 

Louisiana Supreme Court when it wrote “confession” 

meant—and the lower courts will understand that it 

meant—something else entirely.  To respondents, 

“confessions per se” references a specific statutory 

standard with which it oddly shares no words: 

“confidential communications under [La. Evid. Code 

art.] 511.”  Br. in Opp. 14.    Their assertion—for 

indeed, it amounts to less than an argument—fails 

for several reasons.  It not only twists the meaning of 
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“confession” and violates common sense, but also 

ignores respondents’ own arguments from the 

beginning that the Louisiana courts should do exactly 

what the “confession per se” standard would require: 

sort through all that was said in confession, separate 

the truly confessional from what was merely a “plea 

for help,” and base liability on the latter.  See, e.g., 

Hr’g Mot. in Limine Tr. 4 (arguing that petitioners 

“are presupposing this is a confession * * * and it was 

[actually] a plea for help, not a confession”); ibid. 

(“This, I submit to the court, was not a confession.”); 

ibid. (arguing no protection “appl[ies] because it 

wasn’t a confession on her part”). 

Respondents’ second argument—that, even if the 

Louisiana Supreme Court’s decision does address an 

issue of federal law, its decision is not final for 

purposes of 28 U.S.C. § 1257 and so this Court lacks 

jurisdiction to hear the case—fails to properly apply 

the standards this Court has developed in Cox 

Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975), and 

other cases.  Those cases recognize the importance 

and appropriateness of review when a state supreme 

court has finally determined a federal constitutional 

issue, the issue is clearly framed, and further 

litigation would injure the values the constitutional 

provision is intended to protect.  Despite respondents’ 

attempt to muddy the waters by describing further 

factual developments that could occur with respect to 

unconnected parts of the case, particularly whether 

communications outside of confession might support 

application of a mandatory reporting obligation, the 

issue of whether the state can determine which 

statements made in confession are “confession[al]” 

and which are not is ready and appropriate for 

immediate review.   
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I. The Louisiana Supreme Court Decided An 

Important Issue Of Federal Law 

Respondents argue oddly in the subjunctive.  

Assuming, contrary to fact, that the Louisiana 

Supreme Court instructed the trial court to 

determine “whether the communications between the 

child and the priest,” Pet. App. 9a, “were ‘confidential 

communications under [La. Evid. Code art.] 511,’” see 

Br. in Opp. 14, they argue there would be no federal 

question.  Perhaps not, but that is not what the 

Louisiana Supreme Court held.  It actually remanded 

for determination of whether those communications, 

all of which respondents agree occurred in a 

confessional during regularly scheduled confession, 

see Br. in Opp. 6-7, were “confessions per se,” Pet. 

App. 9a, a standard that on its face references a 

sacramental, not the statutory, term and that will 

require the trial court to investigate and evaluate all 

that was said during the Sacrament. 

To turn “confessions per se” into statutory 

“confidential communications” requires twisting logic 

and both terms’ meanings to the breaking point.  

First, respondents argue, “per se” means “as a matter 

of law,” Br. in Opp. 14 & n.5, and thus “‘[a] confession 

per se’ [is] literally[] a confession that falls within 

Article 511’s definition of confidential 

communication,” id. at 14.  But that only compounds 

the problem.  A “confession as a matter of law” 

standard even more clearly involves the law in 

deciding a religious matter and the term “literally[]” 

means something quite different than respondents 

claim. 

Their redefinition ignores, moreover, the primary 

meaning of “per se,” the very term their “literal[]” 
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meaning argument turns on.  Although the tenth 

edition of Black’s Law Dictionary, respondents’ sole 

authority, does list “as a matter of law” as a 

secondary definition of “per se,” it lists “[o]f, in, or by 

itself; standing alone, without reference to additional 

facts” as the primary definition and helpfully adds 

“[t]his phrase denotes that something is being 

considered alone.”  Black’s Law Dictionary 1323 (10th 

ed. 2014).  This matches common everyday under-

standings and non-legal dictionary definitions of the 

word, see Oxford English Dictionary, per se,  

http://www.oed.com/view/Entry/237009?rskey=bPSjH

d&result=3#eid (defining adjective as “[b]y or in 

itself, themselves, or (now rarely) himself or herself; 

without reference to anything (or anyone) else; 

intrinsically”) (last visited Dec. 7, 2014); Merriam 

Webster, per se, http://www.merriam-webster.com/dic 

tionary/per%20se (defining adjective as “being such 

inherently, clearly, or as a matter of law”) (last 

visited Dec. 7, 2014), which indicate that “confession 

per se” means “inherently or intrinsically 

confessional,” a term which highlights its religious 

content.  

Second, they argue, “[t]he Louisiana Supreme 

Court [could have] decided only questions regarding 

the proper interpretation of state statutes, because 

the opinion of the court of appeal granting the motion 

in limine resolved only state statutory issues.”  Br. in 

Opp. 13; see also id. at 17 (arguing that since the 

Louisiana Supreme Court was asked to “address[] 

only two state law questions, neither of which 

[previously] had a federal constitutional dimension,” 

its own holding could not implicate federal law).  The 

premise is correct.  The court of appeals was asked to 

decide and decided only state statutory issues.  See 
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Pet. App. 11a-41a.  The conclusion, however, does not 

follow.  If a state supreme court reviewing a lower 

court’s state statutory holding gives the state 

statute—for the first time—a meaning that violates 

federal law, that holding clearly raises a federal 

question even if the lower court’s holding did not. 

Third, respondents argue, that a concurrence and 

a dissent to the Louisiana Supreme Court’s denial of 

rehearing “confirm that the term ‘confession per se’ 

* * * is a red herring.”  Br. in Opp. 18.  In fact, they 

confirm exactly the opposite.  Justice Victory would 

have granted rehearing in order to “correct the per 

curiam which remands the case to the trial court to 

determine whether the communications between the 

priest and the minor were ‘confessions per se.’  

Instead, the proper inquiry would be whether the 

communications were ‘confidential communications’ 

under La. C.E. art. 511 and La. Ch.C. art. 603(15).”  

Pet. App. 74a (emphasis added).  In other words, 

Justice Victory recognized that “confessions per se” 

are different from “confidential communications” and, 

since “the[ former] are undefined in the per curiam,” 

ibid, they can only gain meaning from religious 

definition. 

Similarly, Justice Guidry’s concurrence makes 

clear that the term “confessions per se” does not mean 

“confidential communications.”  To him, the term was 

not even “relevant” to the “meaning and intent of the 

Louisiana statutes,” Pet. App. 73a (Guidry, J., 

concurring), which he thought rested on that latter 

term, see id. at 72a.  Both opinions, in other words, 

recognize that “confessions per se” and “confidential 

communications” are not remotely similar and that 

the court erred in instructing the trial court to apply 
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the former standard.  But despite that insight neither 

a concurrence nor dissent to a denial of rehearing can 

“correct” what each acknowledges is an error in the 

per curiam. 

Most tellingly, respondents ignore completely the 

individual opinion that best reveals the meaning of 

“confessions per se.”   In his concurrence to the court’s 

original per curiam, Justice Hughes wrote solely “to 

emphasize that the issue [is] whether the subject 

communication was in fact a ‘confession.’”  Pet. App. 

10a.  That statement of the court’s holding leaves 

little doubt as to its meaning.  “Confession” means 

“confession” and nothing more. 

Respondents’ argument that “confessions per se” 

means “confidential communications” fails for an 

even simpler and more obvious reason.  If the 

Louisiana Supreme Court had meant to reference 

“confidential communications,” it could easily have 

done so.  In fact, it mentions this other term no less 

than three times shortly before invoking the different 

“confessions per se” standard in its per curiam.  See 

Pet. App. 6a (twice); id. at 8a (once).  Since it knew 

the term and appropriately employed it several times 

elsewhere in the opinion, its use of a quite different 

term to define the courts’ key inquiry shows it meant 

to reject, not covertly adopt, the “confidential 

communications” standard in favor of the one it 

actually did use—“confessions per se.” 
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II. The Louisiana Supreme Court’s Decision Is 

Final For Purposes Of 28 U.S.C. § 1257 And 

This Court’s Jurisdiction 

Respondents argue that this Court lacks appellate 

jurisdiction to hear the case for two reasons.1  Both 

fail.  First, they argue, relying on Radio Station 

WOW, Inc. v. Johnson, 326 U.S. 120, 124 (1945), that 

the case’s technical “interlocutory posture bars review 

by this Court.”  Br. in Opp. 20.  They point to several 

questions that the trial court would address on 

remand, Br. in Opp. 20-21, and speculate about “a 

number of different possible outcomes,” id. at 21-22.  

Their reliance on Radio Station WOW is, however, 

                                                 
1  Respondents end their brief and jurisdictional argument 

with a sweeping claim unconnected to jurisdiction: that 

petitioners’ view “bars use of a civil law standard for 

determining whether a priest-penitent privilege applies.”  Br. in 

Opp. 26.  Indeed, they devote roughly a quarter of their brief’s 

overall argument to this point.  See id. 26-29.  This is nothing 

more than desperate scaremongering, however.  Petitioners 

never make such a claim.  Instead, as they carefully explain in 

their petition for certiorari, they argue only that the state 

cannot make liability turn on a question of religious doctrine 

and then override the religion’s own answer to that question.  

Simply put, can the State make a mandatory reporting 

obligation turn on the meaning of “confession” and then override 

the religion’s own view of what “confession” means and requires.  

See Pet. i.  Petitioners make no “extraordinarily broad 

contention [that] would conflict directly with this Court’s 

decision in Hosanna-Tabor Evangelical Lutheran Church & 

School v. EEOC, 132 S. Ct. 694 (2012),” as respondents claim, 

Br. in Opp. 26, let alone one that would “call into question the 

validity of dozens of state laws,” ibid.  Despite pages of footnote 

citation to various privileges and reporting requirements, 

respondents fail to identify any other reporting obligation—state 

or federal—that turns on interpretation of a religious term and 

would thus be potentially affected.  See id. at 27 nn. 10 & 11, 28 

nn. 12-15. 



9 
 

misplaced.  As this Court explained in Florida v. 

Thomas, 532 U.S. 774 (2001), Radio Station WOW 

exemplifies the “second category,” id. at 778, of Cox 

Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975), 

which respondents agree is not at issue here, see Br. 

in Opp. 23 (arguing that “[t]he first three [Cox] 

categories are plainly inapplicable to this case”), not 

the fourth, which they agree is the real issue, see 

ibid. 

Their reliance is misplaced for an even more 

fundamental reason.  Insofar as it is relevant, Radio 

Station WOW holds that this Court has jurisdiction 

over one claim despite the specter of proceedings yet 

to be had over another.  As this Court recognized, 

“such a controversy is a multiple litigation allowing 

[immediate interlocutory] review of the adjudication 

which is concluded because it is independent of, and 

unaffected by, another litigation with which it 

happens to be entangled.”  Radio Station WOW, 326 

U.S. at 126.  That is precisely the situation here.  The 

future outcomes respondents speculate about on 

remand centrally concern whether communications 

made outside of the confessional might lead to the 

imposition of a mandatory reporting obligation.  See 

Br. in Opp. 20-22.  Petitioners have agreed since the 

beginning of the litigation that such communications 

can lead to a mandatory reporting obligation.  See, 

e.g., Hr’g Mot. in Limine Tr. 3 (petitioners’ counsel 

stating “With respect to Father Bayhi and the 

diocese, this case is about or should be about what he 

knew or allegedly knew outside of the confessional.”).  

Communications outside the confessional pose no 

federal issue and are collateral to the constitutional 

issue this case presents.  Under Radio Station WOW, 
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future proceedings over them pose no bar to 

immediate review of petitioners’ constitutional claim.  

Finally, respondents argue that the Louisiana 

Supreme Court’s decision is not final under Cox 

Broadcasting.  In particular, they contend, the 

decision fails to satisfy three requirements of Cox 

Broadcasting’s final category of practical finality.  Br. 

in Opp. 24-26.  They are wrong on each count.  First, 

they deny that there is a “final decision on a federal 

issue” because “the Louisiana Supreme Court did not 

decide a federal issue at all, let alone ‘finally’ decide a 

federal issue.”  Id. at 24.  This assertion, however, not 

only rests on their strained, unnatural reading of the 

supreme court’s per curiam, see supra, pp. 4-7, but 

also violates the assumption on which respondents 

themselves premise this whole section of their 

argument, see Br. in Opp. 19 (promising to show that 

“[e]ven if * * * the Louisiana Supreme Court’s 

decision did address an issue of federal law, the state 

court’s decision is not a ‘final judgment[]’ under 28 

U.S.C. § 1257”) (emphasis added). 

Second, they argue that reversal of the lower 

court’s judgment would not be “preclusive of further 

litigation,” Br. in Opp. 24 (emphasis omitted), 

because “the trial court would still have to take 

testimony regarding information obtained by Father 

Bayhi outside the Sacrament of Reconciliation,” id. at 

25 (emphasis added).  That is true but beside the 

point.  Cox Broadcasting requires not that reversal 

preclude all future litigation but merely that it 

preclude “any further litigation on the relevant cause 

of action.”  420 U.S. at 482-483 (emphasis added).  As 

Radio Station WOW, respondents’ own authority, 

proves, litigation remaining on a claim, here for 



11 
 

liability deriving from information possibly gained in 

communications occurring outside confession, does 

not preclude review of an independent claim ready for 

review.   326 U.S. at 126; see supra, p. 9.  As this 

Court recognized in Cox Broadcasting, “immediate 

rather than delayed review [of the separate 

constitutional claim] would be the best way to avoid 

the mischief of economic waste and of delayed justice, 

as well as precipitate interference with state 

litigation.”  420 U.S. at 477-478 (citation omitted). 

Third, respondents argue that permitting the 

litigation to proceed on remand will not “erode any 

established federal policy.”  Br. in Opp. 25.  Their 

argument, however, rests again on their strained 

misunderstanding that the Louisiana Supreme 

Court’s opinion does “not trigger any possible issue 

under the ‘Religious Questions Doctrine,’” ibid., 

because it concerns only straight-forward application 

of the statutory “confidential communications” 

standard.  That assumption, however, willfully 

misreads the supreme court opinion, see supra, pp. 4-

7, and respondents do not disagree that if the 

religious questions doctrine is implicated, federal 

policy would be seriously eroded. 

In short, respondents’ claim that this Court lacks 

jurisdiction to hear this case rests on nothing more 

than their refusal to accept that the Louisiana 

Supreme Court’s key term, “confessions per se,” 

references a religious concept.  That term is not a 

peculiar way to reference “confidential com-

munications,” a term with which it shares no words 

and which the Louisiana Supreme Court’s repeated 

use of elsewhere in its opinion shows it well 

understood and knew how to invoke.  See supra, pp. 
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4-7.  If this Court seriously believes its jurisdiction is 

in question, moreover, it could, just as it did in Cox 

Broadcasting itself, ask for that question to be briefed 

along with the merits.  See Cox Broadcasting 420 

U.S. at 476 (“We postponed decision as to our 

jurisdiction over this appeal to the hearing on the 

merits”).   

CONCLUSION 

For the foregoing reasons and those stated in the 

petition for a writ of certiorari, the petition for a writ 

of certiorari should be granted. 
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