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REPLY BRIEF FOR THE PETITIONERS 

The briefs in opposition confirm – indeed, 
enthusiastically embrace – the Ninth Circuit’s 
holding that in choosing among potential “reasonable 
and prudent alternatives” (RPAs), the Government 
may ignore the RPAs’ costs to third parties and the 
general public, even when less draconian measures 
would provide equal or greater species protection.  At 
the same time, respondents insist that the court of 
appeals appropriately deferred to the Government’s 
choice to base its decisions on data its own scientific 
advisors warned were deeply flawed, rather than “use 
the best scientific and commercial data available” 
mandated by the Endangered Species Act (ESA).   
This indifference both to the burdens caused by 
unnecessary regulation and also to good science has 
led the Government to impose, and the Ninth Circuit 
to approve, dramatic restrictions on water use in a 
state reeling from devastating drought.   

The oppositions thus do nothing to undermine 
the basic fact – confirmed by the outpouring of 
amicus briefs from states, farm groups, banks, 
businesses, and hydropower providers – that the 
questions presented by this petition are not only 
profoundly important to Californians but also carry 
broad legal significance to the continued 
administration of the nation’s environmental laws.  
The petition should be granted. 

I. The Questions Presented By The Petition 
Are Of Surpassing Importance. 

The amicus briefs demonstrate, and respondents 
make no effort to deny, the nationwide importance of 
the general legal questions presented by the petition.  
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See States Br. 2-3; Chamber Br. 20-25; Farm Credit 
West Br. 16-22.  Indeed, the Ninth Circuit just held 
that the ruling below compelled it to affirm another 
biological opinion (BiOp) imposing yet further water 
restrictions in California to protect another species of 
fish.  See San Luis & Delta-Mendota Water Auth., et 
al. v. Locke, et al., No. 12-15144, slip op. at 49-52, 69, 
74 (Dec. 22, 2014). 

Remarkably, respondents do attempt to deny the 
devastating practical consequences of the decision 
below for Californians.  See, e.g., NRDC-BIO 1-2, 7-
10; US-BIO 18-19.  No objective observer could make 
such an argument.  The majority below acknowledged 
the “enormous practical implications of [its] decision,” 
Pet. App. 28a, affirming a BiOp “affecting millions of 
acres of land and tens of millions of people,” id. at 
57a.  The California Department of Water Resources 
(DWR), which manages one of the affected projects, 
represented to the Ninth Circuit that the “BiOp’s 
implementation will have dramatic supply effects on 
the” State Water Project, which “provides water to 
approximately 23 million people in California, about 
60 percent of the State’s population.”  DWR Pet. Reh. 
2 (citations and internal quotation marks omitted) 
(emphasis added).  Similarly, an amicus brief filed on 
behalf of more than 450 California water agencies 
and other providers has explained that this “case is of 
paramount national importance” because the BiOp 
“has greatly reduced the [affected water] project’s 
ability to provide water supply.” Assoc. of Cal. Water 
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Agencies Br. 7, 8-9 (citation and internal quotation 
marks omitted).1 

Respondents can claim that the stringent water 
restrictions imposed under the BiOp nonetheless 
have minimal effect only through careful wording 
and misdirection.  NRDC, for example, states that 
the RPA restrictions “did not exacerbate the impacts 
of the drought in the 2014 water year.” NRDC-BIO 9-
10 (emphasis added).  But it can say that only 
because there has been so little water in 2014 – 
uniquely – that the RPAs in this unique year have 
not dramatically limited the availability of water still 
further.2 

The RPAs have indisputably limited water 
exports in other years and even this year.  One of the 
RPAs’ most damaging features is their limitation on 
the Projects’ ability to store water during wet periods 
for use in dry years like 2014.  See generally PETER 

FOLGER & BETSY A. CODY, CONGRESSIONAL RESEARCH 

SERVICE, DROUGHT IN THE UNITED STATES: CAUSES 

AND CURRENT UNDERSTANDING 14 (Feb. 26, 2014) 

                                            
1  See also, e.g., 3 C.A. Supp. E.R. 817-18 (DWR study 

calculating that in one wet year, the RPAs would “reduce CVP 
and SWP exports and require additional upstream releases 
totaling 1.1 MAF [million acre feet] (a 27% increase in releases 
and a 70% decrease in exports in September and October)”); 
Farm Credit West Br. 13-15 (describing “[s]everal peer-reviewed 
studies” estimating that RPA restrictions reduced water 
deliveries by hundreds of thousands of acre feet of water each 
year, imposing tens of millions of dollars in losses to the 
economy). 

2  See generally Dry Water Years, DWR, 
http://www.water.ca.gov/waterconditions/index.cfm. 
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(explaining 2014 drought conditions were 
exacerbated by limitations on ability to store water  
in prior years due in part to “a court order to prevent 
extinction of the Delta smelt”).3  Thus, in 2013, DWR 
announced that although “November and December 
were relatively wet, . . . between November 1 and 
February 28, restrictions to minimize harm to native 
fish prevented DWR from pumping more than 
550,000 acre-feet of water from the Delta to store at 
San Luis Reservoir,” which is “a critical summer 
supply pool” for the state.  Press Release, DWR, DWR 
Decreases Water Delivery Estimates (Mar. 22, 2013).4  
Had that water been saved in 2013, it would have 
been enough to supply the entire San Diego region 
this year.5   

II. The Ninth Circuit’s Holding That FWS May 
Ignore Third Party Impacts In Selecting 
RPAs Warrants Review. 

Respondents offer no convincing reason why the 
Court should deny review of the Ninth Circuit’s 
holding that third party costs are irrelevant to 
whether an RPA is, in fact, “reasonable and prudent.”   

                                            
3 Available at http://www.fas.org/sgp/crs/misc/R43407.pdf. 
4 Available at http://www.water.ca.gov/news/newsreleases/ 

2013/032213swp_allocations.pdf.   
5 See Frequently Asked Questions, SAN DIEGO CNTY. WATER 

AUTH., http://www.watersmartsd.org/faq/how-muchwater-does-
san-diego-region-use; Key Water Authority Facts, SAN DIEGO 
CNTY. WATER AUTH., http://www.sdcwa.org/key-water-authority-
facts. 
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1.  Attempting to deny a circuit conflict that the 
Government had expressly acknowledged to the 
Ninth Circuit, respondents now claim that in Dow 
AgroSciences LLC v. National Marine Fisheries 
Service, 707 F.3d 462 (4th Cir. 2013), the Fourth 
Circuit held only that RPAs must consider economic 
feasibility for “applicants under the [Endangered 
Species Act (ESA)]” and not “for the general public.”  
US-BIO 22.  In fact, it is clear in context that the 
“economic consequences” the Fourth Circuit required 
the agency to consider were the consequences for 
pesticide users, not the applicant manufacturers.  See 
Dow, 707 F.3d at 473-75.  After all, the RPA’s buffer 
zones applied to the farmers using the pesticides, not 
to the applicants who produced them.  The Dow 
applicants’ narrow obligation was to print the 
restrictions on the pesticides’ labels.  Id. at 464, 466, 
470.  The only plausible reading of the opinion is that 
the Fourth Circuit meant what it said:  “the Service 
must consider several factors, including ‘economic 
feasibility’” full stop, without limitation.  Id. at 474. 

That, in fact, is how the Government originally 
read Dow.  In its Rule 28(j) letter to the panel that 
decided this case, the Government understood Dow 
“to hold that economic feasibility should be based on 
costs to end users (the public at large).”  C.A. Docket 
No. 110.  As a consequence, the Government 
acknowledged that Dow “conflicts with the district 
court’s decision” in In re Consolidated Salmonid 
Cases, 795 F. Supp. 2d 802 (E.D. Cal. 2011), which 
“held that economic feasibility concerns were limited 
to the costs to the action agency or applicant.”  C.A. 
Docket No. 110, at 2.   Likewise, in its subsequent 
decision, the Ninth Circuit did not dispute that Dow 
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required consideration of third party effects.  See Pet. 
App. 127a n.42 (arguing only that Dow did not 
require agencies to discuss economic feasibility in the 
BiOp in every case). 

The decision below also squarely conflicts with 
Dow’s holding that an agency must document the 
basis for its economic feasibility conclusions in the 
administrative record.  See Pet. 22-23.  Respondents 
insist that the Fourth Circuit remanded for a 
feasibility explanation only because the RPA in that 
case “imposed an especially onerous requirement 
without any thought for whether it was feasible.” US-
BIO 22-23 (citation omitted).  But what the Fourth 
Circuit actually said was that the need for an 
explanation “becomes especially relevant” when an 
RPA has broad consequences.  Dow, 707 F.3d at 475 
(emphasis added).  It did not limit its holding to such 
circumstances.  Instead, the court explained that the 
agency’s failure to document its reasoning “has made 
it impossible for us to review whether the 
recommendation satisfied the regulation and 
therefore was the product of reasoned decision-
making.”  Id.  That problem arises whenever 
feasibility is not self-evident, even if the RPA is not 
unusually burdensome.   

But even if the Fourth Circuit had held only that 
an agency must explain the economic feasibility of 
especially onerous requirements, it would still 
conflict with the Ninth Circuit’s decision here.  The 
panel held that an agency is never required to explain 
why it believes its RPAs are economically feasible.  
See Pet. App. 125a-28a.  And it applied that rule to 
the RPAs in this case, which are vastly more onerous 
than those in Dow.  See supra § I. 
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2.  Respondents’ defense of the Ninth Circuit’s 
decision on the merits is also unconvincing. 

Respondents do not deny that as a matter of 
plain and ordinary usage, a government restriction 
that unnecessarily imposes economic harm on the 
public is neither “reasonable” nor “prudent” to adopt.  
Nonetheless, the Government insists that “Congress 
defined a ‘reasonable and prudent alternative[]’ as 
one that ‘can be taken by the Federal agency or 
applicant.” US-BIO 15 (citing 16 U.S.C. 
§ 1536(b)(3)(A) (emphasis omitted)).  Not so.  The 
definitional section of the statute has no entry for 
“reasonable and prudent alternatives,” see 16 U.S.C. 
§ 1532, and the Government’s attempt to create such 
a definition by citing to Section 1536(b)(3)(A) fails.  
That provision simply states: 

If jeopardy or adverse modification is found, 
the Secretary shall suggest those reasonable 
and prudent alternatives which he believes 
would not violate subsection (a) (2) of this 
section and can be taken by the Federal 
agency or applicant in implementing the 
agency action. 

16 U.S.C. § 1536(b)(3)(A) (emphasis added).  The 
word “which” confirms that what follows is not an 
exhaustive definition of what came before.  For 
example, a “reasonable investment which will pay 
yearly dividends” is an investment that both pays 
annual dividends and is reasonable in other respects 
as well (e.g., is legal and does not pose an excessive 
risk of loss).  Respondents’ interpretation effectively 
reads “reasonable and prudent” out of the statute. 
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The Government also points out that Congress 
“provided for broader public economic considerations 
in other aspects of the ESA,” but did not do so 
expressly in the RPA provision.  US-BIO 16.  This 
argument ignores the language Congress actually 
adopted in Section 1536.  The whole point of using a 
broad phrase like “reasonable and prudent” is to 
avoid having to separately list all the various 
requirements included within that general term.  The 
Government’s argument thus proves far too much – it 
would suggest, for example, that because Congress 
expressly addressed economic considerations 
elsewhere, RPAs need not be economically feasible 
even for the implementing agency.  

Respondents also have no answer to the 
petition’s showing that the Ninth Circuit’s 
interpretation leads to the untenable consequence 
that an agency faced with an RPA that imposes 
dramatic and unnecessary economic harm on the 
public must either implement it or seek a complete 
exemption from having to comply with the ESA.  See 
Pet. 30-32.  The Government says that this argument 
“mischaracterizes the ESA’s RPA process,” but 
ultimately points to no solution in such a case other 
than the time-consuming, wasteful, and generally 
hopeless pursuit of an exemption.  US-BIO 18. 6   

                                            
6 Only two exemptions have ever been granted.  See SAM 

KALEN & MURRAY FELDMAN, ESA: ENDANGERED SPECIES ACT 
143 n.6 (2d ed. 2012). 

The Government rightly declines to support NRDC’s 
suggestion that an agency institute a fresh round of 
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Moreover, on respondents’ and the Ninth 
Circuit’s interpretation, no exemption would be 
permitted.  Exemptions are allowed only if “there are 
no reasonable and prudent alternatives to the agency 
action.”  16 U.S.C. § 1536(h)(1)(A)(i).  If respondents 
are right that an alternative is “reasonable and 
prudent” so long as it can be implemented by the 
agency, then no matter how devastating the 
consequences for the public, drastic water reductions 
would be an RPA and therefore would preclude any 
exemption.  Id.   

The Government points to Congress’s hope that 
“good faith consultation . . . will generally resolve any 
conflict between the consulting and acting agencies.”  
Id.  That is disingenuous: elsewhere the Government 
insists that that FWS is forbidden from making any 
concession to third party economic harms because, it 
insists, the 1978 amendments that created the RPA 
process “did not overturn TVA[’s]” instruction that 
species be protected at any cost “or inject broad 
economic policy consideration into the RPA process.”  
US-BIO 17.    

3.  In the end, respondents’ position boils down to 
the implausible claim that Congress did not 
particularly care if RPAs inflict unnecessary human 
hardship, so long as endangered species are 
protected.  See US-BIO 18-20.  As petitioners and 
amici have explained, that reading of the background 
and history to the 1978 amendments is mistaken.  

                                            
consultations on the basis of its own alternative, more 
reasonable RPA.  NRDC-BIO 20-22.   
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See Pet. 29-30; Nat’l Hydropower Ass’n Br. §§ I-II.   
But the disagreement highlights the similarities 
between this case and the recently granted petition 
in Michigan v. EPA, No. 14-46.   

In Michigan, the court of appeals accepted the 
Government’s position that the cost imposed on 
affected businesses and the general public was 
irrelevant to deciding whether certain environmental 
regulations were “appropriate and necessary.” 42 
U.S.C. § 7412(n)(1)(A).  Here, the Government 
likewise insists that the public cost of an 
environmental restriction is irrelevant to whether the 
measure is “reasonable and prudent.”  In both cases, 
the Government’s position relies in substantial part 
on the view that Congress intended our 
environmental laws to dramatically discount (or 
entirely ignore) the broader societal cost imposed by a 
single-minded pursuit of environmental goals.  The 
Ninth Circuit’s recent decision applying the 
precedent in this case embraces that view 
wholeheartedly.  See San Luis & Delta-Mendota 
Water Auth., No. 12-15144, slip op. at 66 (holding 
that regardless of cost, it is “within the agency’s 
discretion to choose a conservative threshold that will 
afford maximum protection to the species so long as 
that threshold is fairly supported”). 

Accordingly, this case would provide a fitting 
companion to Michigan. 

II. The Ninth Circuit’s “Best Scientific Data” 
Holding Warrants Review. 

In addition to denying any obligation to consider 
RPAs’ cost to the public, respondents defend the 
Ninth Circuit’s failure to enforce the ESA’s other 
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principal protection against unnecessary infliction of 
public harm in the name of species preservation – the 
requirement that RPAs be founded on the “best 
scientific and commercial data available.”  16 U.S.C. 
§ 1536(a)(2).   

Respondents insist that the Ninth Circuit 
affirmed the BiOp because FWS did in fact use the 
best available scientific data. US-BIO 23.  But that 
claim is manifestly unsupported.  Respondents do not 
deny, for example, that every expert, including FWS’s 
own scientific advisory panel, agreed that raw 
salvage data was not the best scientific evidence 
because it confounded two potential causes of the 
observed increase in fish salvage when pumping 
levels exceeded -5,000 cubic feet per second (cfs): (1) 
the increased pumping, and (2) the possibility that 
fish populations happened to be higher during the 
particular times in the study period when the 
pumping levels were greater.  See Pet. 12-14; Pet. 
App. 315a-17a.   

Respondents nonetheless hope to suggest that 
the scientists were all confused because FWS was 
trying to protect the maximum number of fish 
possible.  US-BIO 24-25.  But protecting the 
maximum number of fish still requires knowing 
whether, and at what point, increased pumping levels 
actually kill more fish.  And FWS’s own experts 
explained that this relationship cannot be established 
without normalizing the data.  See Pet. App. 317a.  In 
fact, when petitioners’ experts looked at normalized 
data, they found that until pumping levels exceeded  
-6,100 cfs, there was no statistically significant 
relationship between pumping levels and fish 
salvages.  See Pet. App. 327a.  In other words, there 
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was no scientific basis for thinking that running 
pumps at -6,000 cfs would kill more delta smelt (in 
absolute numbers) than running them at -1,000 cfs.   

This is no doubt why the court of appeals felt 
compelled to provide various reasons why the BiOp 
should be upheld despite its failure to use normalized 
data – i.e., that the invalid data led to a more 
conservative result in a context of uncertainty and 
was not the only data considered.  The petition 
demonstrated that those excuses have been rejected 
by other circuits and run contrary to the plain text of 
the ESA.  See Pet. 34-37.  While an agency enjoys 
discretion in what measures to enact in light of the 
data it considers – including the right to take into 
account the limitations of the data, inherent 
uncertainty, and the need to build in a margin for 
error – the ESA expressly forbids it from making 
those judgments on the basis on anything less than 
the best scientific data available.  Respondents offer 
no meaningful response, opting instead to simply 
repeat rather than defend the Ninth Circuit’s 
excuses.  See US-BIO 24-25; NRDC-BIO 28-29.   

Respondents argue that any error was fact-bound 
and unworthy of this Court’s attention.  But that is 
triply wrong.  First, as just discussed, the legal 
excuses the Ninth Circuit gave for failing to enforce 
the best scientific data requirement establish 
harmful legal precedent in conflict with the law of 
other circuits.  Second, the court’s misapplication of 
the best scientific data requirement played a central 
role in affirming extraordinary water restrictions 
that will harm millions of individuals and the largest 
state economy in the nation.  Those far-reaching 
consequences independently support certiorari.  Cf. 



13 

 

Michigan v. EPA, 83 U.S.L.W. 3089 (Nov. 25, 2014) 
(granting petition challenging Government’s 
interpretation of environmental statute with broad 
consequences despite lack of circuit conflict).  Third, 
reversal of the Ninth Circuit’s unduly deferential 
approach to enforcing the best available data rule 
would benefit the entire nation by making clear that 
courts cannot leave enforcement of this central 
protection against “zealous[] but unintelligent” 
environmental regulation to the regulators 
themselves.  Bennett v. Spear, 520 U.S. 154, 176-77 
(1997).   
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CONCLUSION  

For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   
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