
 

No. 14-585 

 
THE LEX GROUPDC  1825 K Street, N.W.  Suite 103  Washington, D.C.  20006 

(202) 955-0001  (800) 856-4419  Fax: (202) 955-0022  www.thelexgroup.com 

 

In The 

Supreme Court of the United States 
 

-------------------------- ♦ --------------------------- 

 
CANDANCE KAGAN, et al.,  

 

Petitioners, 
 

v. 
 

 
 

CITY OF NEW ORLEANS, LOUISIANA, 
 

Respondent. 
 

-------------------------- ♦ -------------------------- 
 

ON PETITION FOR WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 
 

-------------------------- ♦ -------------------------- 
 

BRIEF OF AMICUS CURIAE NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 

SMALL BUSINESS LEGAL CENTER  
IN SUPPORT OF PETITIONERS 

 

-------------------------- ♦ -------------------------- 

 
 
 
 
 

Luke A. Wake 
Counsel of Record 
Karen R. Harned 
NFIB SMALL BUSINESS LEGAL CENTER 
1201 F Street, NW, Suite 200 
Washington, DC  20004 
(202) 554-9000 
luke.wake@nfib.org 
 
Counsel for Amicus Curiae Dated:  December 19, 2014 



i 

QUESTIONS PRESENTED 
 

(1) As a general matter, this Court’s holds 
that subject matter restrictions on 
speech are reviewed under strict 
scrutiny.  The question here is whether 
there is an exception, where subject 
matter restrictions are applied only 
against commercial actors? 

 
(2) If only intermediate scrutiny is 

required in review of a licensing 
regime—imposed on commercial actors 
wishing to speak on subjects specified 
by a statute or municipal code—can the 
licensing requirement be upheld under 
the First Amendment in the absence of 
evidence demonstrating that the 
restrictions advance a public goal, or 
facts demonstrating that the 
restrictions have been narrowly 
tailored? 
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INTEREST OF AMICUS CURIAE1 
 

The National Federation of Independent 
Business Small Business Legal Center (NFIB Legal 
Center) is a nonprofit, public interest law firm 
established to provide legal resources and be the 
voice for small businesses in the nation’s courts 
through representation on issues of public interest 
affecting small businesses.  The National Federation 
of Independent Business (NFIB) is the nation’s 
leading small business association, representing 
members in Washington, D.C., and all 50 state 
capitals.  Founded in 1943 as a nonprofit, 
nonpartisan organization, NFIB’s mission is to 
promote and protect the right of its members to own, 
operate and grow their businesses.   

 
NFIB represents 350,000 member businesses 

nationwide, and its membership spans the spectrum 
of business operations, ranging from sole proprietor 
enterprises to firms with hundreds of employees. 
While there is no standard definition of a “small 
business,” the typical NFIB member employs 10 
people and reports gross sales of about $500,000 a 

                                                            
1 Pursuant to this Court’s Rule 37.2, all parties have consented 
to the filing of this brief. Letters evidencing consent have been 
filed with the Clerk of the Court. Further, all parties were 
given notice of this brief more than ten days prior to the 
deadline. Pursuant to Rule 37.6, amicus affirms that no counsel 
for any party authored this brief in whole or in part and no 
counsel or party made a monetary contribution intended to 
fund the preparation or submission of this brief. No person 
other than the amicus, its members, or its counsel made a 
monetary contribution to fund the preparation or submission of 
this brief. 
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year. The NFIB membership is a reflection of 
American small business. 

 
To fulfill its role as the voice for small 

business, the NFIB Legal Center frequently files 
amicus briefs in cases that will impact small 
businesses.  NFIB Legal Center seeks to file in this 
case because it raises an important question as to 
whether commercial actors are entitled to the same 
free speech rights as other citizens. Because this 
case calls into question the State’s police powers over 
certain economic activities, and the scope of 
protection afforded to commercial actors under the 
First Amendment, it raises doctrinally important 
issues for all entrepreneurs. As such, the NFIB 
Legal Center has a real interest—speaking on behalf 
of the small business community—in encouraging 
this Court to make clear that individuals do not 
surrender their constitutional rights when they start 
a business enterprise, or when they go to work.  

 
SUMMARY OF ARGUMENT 

 
There is no question that strict scrutiny 

applies to content based restrictions on free speech. 
The Fifth Circuit acknowledged this as a general 
rule, but carved out an apparent exception for 
licensing regimes imposed on economic actors—so 
long as the regime does not seek to regulate what an 
individual might say after he or she has attained a 
license to speak. But, this improperly assumes that a 
licensing regime—requiring prior approval to speak 
on specified subjects—may itself be exempt from the 
general rule.  
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It is well established, under this Court’s 
precedents, that prior restraints on individuals 
wishing to speak on specific subjects must be 
reviewed under strict scrutiny. Accordingly, a 
licensing regime applicable to economic actors 
speaking on specified subjects must be reviewed 
under strict scrutiny unless there is—as the Fifth 
Circuit assumed—an exception for restrictions 
imposed on commercial actors. But this assumption 
squarely contravenes Citizens United v. Federal 
Election Commission, which held that content based 
restrictions require strict scrutiny review, even when 
targeted at corporate entities. 130 S. Ct. 876 (2010).  

 
Unfortunately, this case demonstrates that 

there is still confusion among the lower courts as to 
whether individuals surrender ordinary First 
Amendment protections when they step into the 
world of commercial conduct. As such, certiorari 
should be granted to make clear that commercial 
actors do not waive constitutional rights simply in 
choosing to go into business, or to accept work. 
Courts cannot assume that prior restraints on 
commercial actors are any more permissible than 
those imposed on other citizens.  

 
In the alternative, certiorari should be 

granted because the lower courts are splintered on 
the question of what burden the government bears in 
defending restrictions on free speech under 
intermediate review—at least in cases concerning 
the free speech rights of commercial actors. It is 
important for the Court to either make clear that 
intermediate scrutiny requires an exacting review of 
all content-neutral restrictions, or to explain a 
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principled basis for why intermediate review should 
apply differently in review of restrictions targeted at 
commercial actors. And, if the standard applies 
differently in review of regulatory restrictions on 
economic actors, it is imperative that the Court 
make this clear before the lower courts become 
entrenched in applying a rational-basis-like form of 
“intermediate scrutiny” in review of all content-
neutral restrictions.  

 
ARGUMENT 

 
I. CERTIORARI SHOULD BE GRANTED 

BECAUSE THE FIFTH CIRCUIT 
REJECTED THE ESSENTIAL HOLDING 
IN CITIZENS UNITED 

 
A. This Court Requires Strict 

Scrutiny Review for Subject Matter 
Restrictions  

 
“[A]bove all else, the First Amendment means 

that government has no power to restrict expression 
because of its message, its ideas, its subject matter, 
or its content.” Police Dep’t of City of Chicago v. 
Mosley, 408 U.S. 92, 95 (1972); Bolger v. Youngs 
Drug Products Corp., 463 U.S. 60, 65 (1983); 
Ashcroft v. American Civil Liberties Union, 535 U.S. 
564, 573 (2002). Accordingly, strict scrutiny applies 
in review of subject matter restrictions on free 
speech—regardless of whether the subject matter is 
controversial or mundane, whether focused on art, or 
history, or food, or architecture, or apparently even 
fictional accounts of military service. See New York 
Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) 
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(suggesting that any restriction on expressive 
activity based on content would undermine the 
“profound national commitment to the principle that 
debate on public issues should be uninhibited, robust 
and wide-open.”); Rosenberger v. Rector & Visitors of 
Univ. of Virginia, 515 U.S. 819, 829 (1995) (“It is 
axiomatic that the government may not regulate 
speech based on its substantive content or the 
message it conveys.”); cf United States v. Alvarez, 
132 S. Ct. 2537 (2012). The Fifth Circuit 
acknowledged this—at least as a general rule—in 
affirming that “[l]aws that restrict expression 
because of its content are reviewed by strict scrutiny, 
requiring that the government has narrowly tailored 
the content restriction to a compelling interest 
without other means to do so.” Kagan v. New 
Orleans, 753 F.3d 560, 562 (2014). 

 
With that rule in mind there is little question 

that the Fifth Circuit would have struck-down the 
assailed ordinance if it had applied across the board 
to prohibit all citizens from speaking on places of 
historical or cultural significance in New Orleans 
without a license. The prohibition on the unlicensed 
discussion of these topics would have been properly 
regarded as a content-based restriction, and 
reviewed under strict scrutiny. The question 
presented in this case is whether the result should 
be any different where the prohibition applies only to 
commercial actors.   
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B. The Fifth Circuit Applied Only 
Intermediate Scrutiny in Review of 
a New Orleans Licensing 
Requirement, Imposed on 
Commercial Actors Speaking on 
Specified Subjects 

 
New Orleans has created a regime whereby 

certain topics are off-limits—at least for commercial 
actors who have not obtained prior approval, in the 
form of a license, to speak on those subjects. 
Specifically, individuals speaking on “points of 
interest[,]” within the city, are required to have a 
license if they collect a fee for their speech.2 
Accordingly, a permit would be required for an 
individual charging for a talk on the history of New 
Orleans, or the City’s contributions to the arts—
while no permit would be required for a 
commissioned talk on topics unrelated to points of 
interest in the city.3 Ironically, a law professor could 
charge for a talk on this Court’s First Amendment 
jurisprudence without need of a license, but would be 
in violation of the municipal code if the talk should 
                                                            
2 The New Orleans City Code provides that “[n]o person shall 
conduct tours for hire in the parish who does not possess a tour 
guide license…” New Orleans City Code § 30-1551. The City 
Code defines “tour guide” as any person who “conduct[s] one or 
more persons to any of the city’s points of interest… for the 
purpose of explaining, describing or… [generally] relating… 
facts…” Id. at 30-1486. 
 
3 In order to bring an enforcement action against an individual 
accused of violating the ordinance, the City would have to 
prove—as essential elements of its case—that (1) the individual 
spoke on the restricted subject [i.e. points of interest in New 
Orleans]; (2) without a license, and (3) with intent to collect on 
a contract for the service of speaking on that subject.  
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include commentary on this case, or other free 
speech issues concerning points of interest in New 
Orleans.    

 
Since the requirement to have a license is 

applicable only to those individuals wishing to speak 
on a specific subject (i.e. “points of interest” in the 
city), the licensing requirement should be recognized 
as a subject-matter restriction, subject to strict 
scrutiny review. See Alvarez, 132 S. Ct. at 2547 
(cautioning against carving exceptions to the 
“normal prohibition on content-based restrictions,” 
and reaffirming that “[Supreme Court precedent] 
stands against any ‘freewheeling authority to declare 
new categories of speech outside the [normal] scope 
of [] First Amendment [protections].”) (quoting 
United States v. Stevens, 559 U.S. 460, 472 (2010)). 
But, the Fifth Circuit took an alternative view, in 
assuming that the licensing requirement is triggered 
by economic conduct, i.e. the act of charging a fee for 
one’s speech on “points of interest.” Kagan, 753 F.3d 
at 562. The Fifth Circuit held that there was no true 
subject-matter restriction because the speaker is 
permitted to say whatever he or she might like once 
they have gone through the process of obtaining a 
permit. Id. 

 
But this approach simply ignores the 

antecedent question of whether the prohibition on 
unlicensed speech is itself a content-based 
restriction. Of course, the licensing requirement is 
in-part triggered by an economic act (i.e. charging a 
fee), but the trigger is not set-off until that economic 
act is coupled with the choice to speak on a specific 
subject (i.e. “points of interest” in the city). New 
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Orleans City Code §§ 30-1486–1551. Accordingly, 
this case raises a truly novel question as to whether 
ordinary First Amendment protections apply when 
an individual is engaged in economic conduct. See 
Carey v. Brown, 447 U.S. 455, 462 (1980) (affirming 
that an ordinance raises a serious constitutional 
problem when “the content of the speech… 
determines whether it is within or without the 
statute’s prohibition.”).  

 
On the one hand, courts generally apply only 

rational basis review when economic liberties are 
subjected to regulation. See United States v. 
Carolene Products Co., 304 U.S. 144, 148 (1938) 
(applying a presumption of constitutionality). But, at 
the same time this Court has repeatedly affirmed 
that First Amendment rights are fundamental, and 
that content-based restrictions are subject to the 
highest form of scrutiny. See Alvarez, 132 S. Ct. at 
2543-44. As such, this case raises a doctrinally 
important question as to which constitutional 
principle controls when government seeks to impose 
regulatory restrictions curbing the free speech rights 
of economic actors.  

 
The Fifth Circuit made short shrift of this 

Gordian’s knot in assuming the legitimacy of 
licensing regimes, so long as they permit the speaker 
to talk without restraints after a license has been 
issued. Kagan, 753 F.3d at 562. In so holding, the 
Fifth Circuit inferred an exception to the general 
rule that subject matter restrictions are reviewed 
under strict scrutiny—an exception that presumes 
individuals are no longer entitled to ordinary First 
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Amendment protections when they have chosen to 
engage in economic activities.    

 
C. This Court’s Precedents Make 

Clear that Government Cannot 
Avoid Strict Scrutiny by Targeting 
Only Commercial Actors 

 
Individuals do not surrender their 

constitutional rights simply because they have 
chosen to engage in economic conduct. Citizens 
United v. Federal Elections Commission, 558 U.S. 
310, 340 (2010). As a matter of necessity, most 
Americans must strive to make a living, and to 
support their dependents, by pursuing economic 
endeavors—whether working as an employee, or in 
taking a chance on an entrepreneurial endeavor. For 
this reason, it would be perilous to assume that 
individuals waive their constitutional rights when 
they go into business, or when they clock-in to work. 
And this Court has affirmed this principle time-and-
again with elucidation of the unconstitutional 
conditions doctrine, which holds that government 
cannot condition the exercise of economic liberties on 
the waiver of constitutional protections. Frost & 
Frost Trucking Co. v. Railroad Comm’n, 271 U.S. 
583, 590, 593-94 (1926) (Frost Trucking); Conant v. 
Walters, 309 F.3d 629, 637 (9th Cir. 2002) (“Being a 
member of a regulated profession does not… result 
in a surrender of First Amendment rights.”); cf. 
Keller v. State Bar of California, 496 U.S. 1, 17 
(1990) (permitting attorneys to advance a First 
Amendment challenge, under the compelled speech 
doctrine, against State Bar rules requiring 
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mandatory monetary contributions to political 
causes). 

 
The Fifth Circuit’s opinion assumes that 

government may avoid the full strictures of the First 
Amendment where it seeks to regulate economic 
conduct coextensive with free speech.4 Kagan, 753 
F.3d at 562. Of course, it is true that the City’s 
licensing regime may be characterized as a 
restriction on economic conduct, in a sense, because 
it governs individuals engaged in the business of 
speaking on a restricted subject matter.5 But the fact 
that the City has chosen to restrict only commercial 
speakers is constitutionally irrelevant. It should 
make no difference whether the restriction is 
imposed as a condition of lawfully engaging in 
economic activities because the First Amendment 
applies just the same to protect individuals engaged 
in economic conduct. See Riley v. Nat’l Fed’n of the 
Blind of N. Carolina, Inc., 487 U.S. 781, 788-89 
(1988) (applying strict scrutiny to content-based 
regulation of professional door-to-door solicitors, and 
noting that the Supreme Court had previously 
refused to characterize such restrictions as 
                                                            
4 In this case the two are coextensive. See Holder v. 
Humanitarian Law Project, 130 S. Ct. 2705, 2724 (2010) (“The 
law here may be described as directed at conduct, … but as 
applied to plaintiff the conduct triggering coverage under the 
statute consists of communicating a message.”). The regulated 
economic conduct is the act of speaking on a restricted subject 
for a mutually agreed upon fee. New Orleans City Code § 30-
1486 (defining those persons required to possess a tour guide 
license as individuals who speak on “points of interest” within 
the city). 
 
5 The restriction applies only to persons conducting tours “for 
hire.” New Orleans City Code § 30-1551. 
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“‘economic regulations’ free from First Amendment 
implication.”); Sorrell v. IMS Health, Inc., 131 S. Ct. 
2653 (2011) (refusing to accept the government’s 
characterization of a restriction as “mere commercial 
regulation” when “on its face and in practical 
operation, [the] law impose[d] a burden based on the 
content of the speech and the identity of the 
speaker.”). 

 
1. First Amendment 

Jurisprudence Does Not 
Distinguish Between 
Commercial and Non-
Commercial Speakers 

 
This Court has repeatedly affirmed that the 

First Amendment will not tolerate the unequal 
treatment of citizens. Perry Educ. Ass’n v. Perry 
Local Educators’ Ass’n, 460 U.S. 37, 59 (1983). For 
this reason, courts must apply strict scrutiny when a 
restriction on speech is targeted at a specific group 
or class of citizens. See Rosenberger, 515 U.S. at 829. 
Citizens United v. Federal Elections Commission 
made clear that there is no carve-out exception for 
regulations targeting economic actors. 558 U.S. 310, 
340 (2010) (explaining that there is a perverse risk 
that “speech restrictions based on the identity of the 
speaker are all too often simply a means to control 
content.”). Indeed, there is no basis for treating 
economic actors as second-class citizens with lesser 
free speech rights. Id. at 341. It cannot be that the 
same speech is allowed for certain citizens, but 
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restricted for those of us who wish to exercise our 
right to earn a living.6  

 
While it is true that our First Amendment 

jurisprudence reviews restrictions on “commercial 
speech” somewhat differently than restrictions on 
other forms of speech, there is no basis for treating 
commercial actors and non-commercial actors 
differently when engaged in the same form of speech. 
Citizens United, 558 U.S. at 341 (“We find no basis 
for the proposition that… the Government may 
impose restrictions on certain disfavored speakers.”). 
The First Amendment generally requires strict 
scrutiny whenever government seeks to impose 
regulations on individuals wishing to speak on a 
specific subject; however, there is a narrow exception 
for “commercial speech,” which is reviewed under the 
intermediate standard of review. Cent. Hudson Gas 
& Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 
U.S. 557, 579 (1980) (Cent. Hudson Gas) (Stevens J., 
concurring) (“Because ‘commercial speech’ is afforded 
less constitutional protection than other forms of 
speech, it is important that the commercial speech 
concept not be defined too broadly lest speech 

                                                            
6 It is true that legitimate “time, place, and manner” 
restrictions are reviewed only under intermediate scrutiny. 
But, notably absent from this Court’s articulation of that rule is 
any reference to “who” may speak. That is because a restriction 
based on “who” is speaking is presumptively view-point 
discrimination. Simon & Schuster, Inc. v. Members of New York 
State Crime Victims Bd., 502 U.S. 105 (1991) (explaining the 
presumption that content-based restrictions are 
unconstitutional as a means of avoiding “the specter that the 
government may effectively drive certain ideas or viewpoints 
from the marketplace.”).  
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deserving of greater constitutional protection be 
inadvertently suppressed.”).  

 
Importantly, the “commercial speech” 

exception applies only to “proposed economic 
transactions”—meaning that it concerns what is 
said, not who is saying it. See Cent. Hudson Gas, 447 
U.S. 557, 562 (“[O]ur decisions have recognized ‘the 
common sense distinction between speech proposing 
a commercial transaction, which occurs in an area 
traditionally subject to government regulation, and 
other varieties of speech.”) (internal citations 
omitted); see also Vill. of Schaumburg v. Citizens for 
a Better Env’t, 444 U.S. 620, 632 (1980) (refusing to 
expand the commercial speech exception beyond the 
narrow restriction of proposed economic 
transactions). Thus the sort of speech at issue in this 
case—for example commissioned commentary on the 
City’s struggle with racial issues—is protected by the 
highest standard of review, whereas a hypothetical 
regulation governing advertisements for a tour 
would be reviewed under only intermediate 
scrutiny.7 Id. But the Fifth Circuit’s decision 
effectively expands the commercial speech exception 
in presuming the legitimacy of a prohibition on 
unlicensed speech for commercial actors, so long as 
licensed individuals are permitted to speak as they  
 

                                                            
7 In a future case Amicus NFIB Legal Center would encourage 
this Court to reconsider whether it makes sense to treat 
“commercial speech” differently from other forms of speech.  
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like after they have attained a general authorization 
to discuss “points of interest” in the city.8  

 
This squarely contravenes the essential 

holding in Citizens United, which unequivocally 
repudiated the Fifth Circuit’s presumption that 
economic actors are entitled to lessened 
constitutional protections. 558 U.S. at 342 (“[S]peech 
does not lose First Amendment protection ‘simply 
because its source is a corporation.’”) (quoting First 
Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 784 
(1978)). And of course, there is no transcendent 
quality to information freely conveyed that should 
entitle the charitable speaker to greater protections 
than those afforded to one who might wish to collect 
a profit for speaking on the same subject.9 The fact 
that money is exchanged is constitutionally 
irrelevant to the question of whether government 
may require a permit to speak on specified subjects. 
                                                            
8 Prior restraints on specific subjects are presumptively 
unconstitutional. See Watchtower Bible & Tract Soc’y of New 
York, Inc. v. Vill. of Stratton, 536 U.S. 150, 166 (2002) (“Even if 
the issuance of permits by the mayor’s office is a ministerial 
task that is performed promptly and at no cost to the applicant, 
a law requiring a permit to engage in such speech constitutes a 
dramatic departure from our national heritage and 
constitutional tradition.”); Stevens, 559 U.S. at 468 (2010) 
(describing content-based regulation as “presumptively 
invalid”) (quoting United States v. Playboy Entertainment 
Group Inc., 529 U.S. 803, 817 (2000)). 
 
9 A doctoral student of history could stand in Jackson Square 
and give a free talk on the Battle of New Orleans without a 
license. But should this student seek to charge a modest fee for 
giving the same commentary, he or she would be in violation of 
the New Orleans City Code. The only difference is that, in the 
second scenario, the speaker has chosen to exercise his or her 
right to make an honest living.   
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See Riley, 487 U.S. at 788-89; Bellotti, 435 U.S. at 
783 (“The identity of the speaker is not decisive in 
determining whether speech is protected.”). 

 
2. Government Cannot 

Condition the Exercise of 
Economic Liberties on the 
Waiver of Constitutional 
Protections 

 
Citizens do not relinquish First Amendment 

protections simply in choosing to engage in economic 
conduct. This Court’s unconstitutional conditions 
doctrine holds that government may not condition 
the receipt of benefits—or the exercise of privileges—
upon the waiver of protected constitutional rights. 
Kathleen M. Sullivan, Unconstitutional Conditions, 
102 Harv. L. Rev. 1413, 1421-22 (1989). The 
principle prevents government from qualifying the 
exercise of liberties—otherwise subject to 
regulation—on the forfeiture of constitutional 
protections. Cf. Koontz v. St. Johns River Water 
Management Dist., 133 S. Ct. 2586, 2594 (2013) 
(applying the unconstitutional conditions doctrine 
where government conditions the exercise of 
property rights on the waiver of constitutional 
protections).  

 
In a seminal case, the State of California 

sought to prohibit out-of-state commercial carriers 
from using public highways unless they would 
assent to a regulatory regime that California was 
constitutionally forbidden from directly imposing on 
these companies.  Frost Trucking, 271 U.S. at 590, 
593-94. In striking down this requirement, this court 



16 

explained that government cannot indirectly 
accomplish what the Constitution directly forbids by 
conditioning the benefit, or privilege, of operating a 
lawful business on the waiver of constitutional 
protections. As Justice Sutherland explained, “the 
right to do business cannot be made to depend upon 
the surrender of a right created and guaranteed by 
the federal constitution.” Frost, 271 U.S. at 596. “It 
is inconceivable that guarantees embedded in the 
Constitution of the United States may thus be 
manipulated out of existence.” Id. at 594. 

 
This Court has since expressly applied the 

unconstitutional conditions doctrine in numerous 
First Amendment cases—where the government 
mounted its defense on the notion that ordinary free 
speech protections are inapplicable with regard to 
individuals engaged in certain forms of conduct. For 
example, in Perry v. Sindermann, a university was 
held to have violated the doctrine when it refused to 
renew a professor’s contract in retaliation for his 
exercise of First Amendment rights. 408 U.S. 593, 
597 (1972) (repudiating the theory that ordinary 
constitutional protections are inapplicable when a 
citizen accepts public employment). Likewise, this 
Court holds that one does not waive First 
Amendment protections when utilizing public 
services, accepting unemployment benefits, or in 
claiming a tax benefit. Rumsfeld v. Forum for 
Academic and Institutional Rights, Inc., 547 U.S. 47, 
59-60 (2006); Sherbert v. Verner, 374 U.S. 398, 404-
06 (1963); Speiser v. Randall, 357 U.S. 513, 526 
(1958).  
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Most on point here, 44 Liqourmart Inc. v. 
Rhode Island unequivocally rejected the notion that 
government may condition the exercise of economic 
conduct on submission to a regulatory regime that 
would otherwise violate First Amendment rights. 
517 U.S. 484 (1996). In that case, Rhode Island 
sought to prohibit the advertisement of liquor prices. 
Notwithstanding the fact that settled doctrine 
established that truthful advertisements could not 
be prohibited under the First Amendment, the State 
defended the regulation on the theory that, in 
choosing to enter the market for liquor, businesses 
consented to the state’s subject matter restrictions. 
This Court repudiated that argument, making clear 
that businesses do no waive their First Amendment 
rights upon engaging in economic activity. 44 
Liquormart, 517 U.S. at 512-13 (citing Frost 
Trucking). And Citizens United affirmed this 
principle once more in holding that economic actors 
are entitled to the very same constitutional 
protections as other citizens. Citizens United, 558 
U.S. at 342; see also, Burwell v. Hobby Lobby Stores, 
Inc., 134 S. Ct. 2751 (2014) (explaining that “a sole 
proprietorship that seeks to make a profit may 
assert a [First Amendment] claim,” and noting the 
constitutional problem with forcing “merchants to a 
difficult choice” between giving-up First Amendment 
rights and enjoying discretionary benefits) (citing 
Braunfeld v. Brown, 366 U.S. 599 (1961)). 
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D. Certiorari Should be Granted to 
Clarify that Individuals Do  
Not Surrender Constitutional 
Protections in Choosing to Engage 
in Commercial Conduct 

 
In the cases discussed supra, this Court has 

set-forth doctrinal rules that require regulating 
authorities to respect the free speech rights of 
economic actors on par with the rights of ordinary 
citizens. Unfortunately the present case 
demonstrates that, lower court judges face a great 
temptation to sweep First Amendment issues under 
the rug—without applying the usual rules—where 
restrictions on speech have been targeted at 
economic actors. In cases where First Amendment 
principles stand in tension with the presumption 
that economic regulations are constitutional, there is 
a trend to carve an exception to the general rule that 
content-based restrictions are subject to strict 
scrutiny. See e.g., Pickup v. Brown, 740 F.3d 1208, 
1229-30 (9th Cir. January 29, 2014) (applying 
rational basis in review of restrictions on a form of 
talk therapy); Locke v. Shore, 634 F.3d 1185, 1191 
(11th Cir. 2011) (considering only whether there is a 
rational basis for a speech-licensing regime); 
Accountant’s Soc. of Va. v. Bowman, 860 F.2d 602, 
604 (4th Cir. 1988) (same); see also King v. Gov. of 
New Jersey, 767 F.3d 216, 233-36 (3d Cir. 2014) 
(applying only intermediate scrutiny in review of 
restrictions  on licensed psychologists’ speech). 

 
This Court has repeatedly affirmed that 

individuals do not waive their constitutional 
protections when stepping into the world of 
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commercial conduct. Nonetheless, regulators and the 
lower courts seem to hold onto a perverse and 
pervasive notion that constitutional rights are 
somehow less potent when invoked by economic 
actors. Accordingly, certiorari should be granted here 
to make abundantly clear that economic actors 
maintain full and unqualified First Amendment 
rights—and that economic regulations enjoy no 
presumption of constitutionality when imposed as a 
restraint on free speech. 

 
II. IT IS IMPORTANT TO CLARIFY 

WHETHER GOVERNMENT BEARS ANY 
BURDEN TO OFFER FACTS 
JUSTIFYING RESTRAINTS ON A 
COMMERCIAL ACTOR’S FREE SPEECH 
 
A. First Amendment Protections Are 

Worthless if the Lower Courts 
Uphold Restraints on Free Speech 
Without Requiring the Defendant 
to Offer Non-Conjectural Facts 

 
On the heels of the Fifth Circuit’s decision in 

this case, the D.C. Circuit struck-down an ordinance 
that was—for all practical purposes—identical to the 
licensing regime at issue here. Edwards v. District of 
Columbia, 755 F.3d 996 (2014). The D.C. Circuit did 
not address whether it was necessary to apply strict 
scrutiny. Instead, it was apparent to the court that 
the prohibition on unlicensed ‘for-profit’ speech could  
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not even survive intermediate scrutiny.10 Id. at 1000. 
The D.C. Circuit faithfully applied intermediate 
scrutiny in analyzing whether the assailed licensing 
regime did anything to advance the cited public 
goals, and whether those goals could be advanced 
through less restrictive means. Id. at 1002 
(explaining that intermediate scrutiny requires an 
analysis as to “whether the challenged regulations 
are narrowly tailored to further a substantial 
government interest.”) (citing O’Brien v. United 
States, 391 U.S. 367, 381-82 (1968)).  
 

By contrast, the Fifth Circuit applied 
“intermediate scrutiny” in name only. The opinion 
assumed the constitutionality of the assailed 
licensing requirement, without questioning 
whether—in fact—the regime did anything to 
further the government’s cited interests, or whether 
those interests could be served through more  
carefully tailored measures.11 Instead the opinion 
                                                            
10 “We need not determine whether strict scrutiny applies, 
however, because assuming the regulations are content-
neutral, we hold they fail even under the more lenient standard 
of intermediate scrutiny.” Edwards, 755 F.3d at 1000. 
 
11 Amicus NFIB Legal Center offered several less restrictive 
alternatives in a brief to the Fifth Circuit. For example, the 
City could address concerns over fraudulent behavior by taking 
measured steps to ensure that tourist get what they bargain for 
when hiring a guide. To that end, the City could require tour 
guides to give consumers a written itinerary of what will be 
covered in the tour and could enact an ordinance enabling the 
City to impose civil penalties on tour guides who fail to abide 
by this disclosure requirement, or who fail to cover all points 
listed on the itinerary. The City could also rely on existing 
consumer protection laws to bring enforcement actions against 
unscrupulous tour guides, or could create analogous consumer 
protection laws at the local level. And if the City truly thought 
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merely declared—ipse dixit—that “requiring the 
licensees to know the city and not to be [a] felon[] or 
drug addict[], [] effectively promote[s] the 
government interests, and [that] without those 
protections… the government interest would be 
unserved.” Kagan, 753 F.3d at 562. 

 
The trouble is that this sort of analysis strips 

the intermediate standard of its teeth—therein 
rendering the standard no more protective of First 
Amendment rights than the rational basis test is 
protective of economic liberties. See Turner Broad 
Sys. Inc. v. Fed. Commc’n Comm’n, 512 U.S. 622, 664 
(1994) (noting that in all First Amendment cases, 
government “must demonstrate that the recited 
harms are real, not merely conjectural, and that the 
regulation will in fact alleviate these harms in a 
direct and material way.”). Though dressed as 
“intermediate scrutiny,” the Fifth Circuit was in 
actuality applying a rational basis test. To be sure, 
rational basis review simply requires that the 
governmental defendant must point to an asserted 
public goal that is arguably advanced by the 
restriction. See Carolene Products, 304 U.S. at 154 
(noting that, an as applied challenge to economic 
regulations might succeed in light of “the relevant 
circumstances [presented]”); Ambler Realty v. 
Euclid, 272 U.S. 365, 395 (1926) (requiring only that 
there must be a “substantial relation to the public 
health, safety, morals, or general welfare.”). 

                                                                                                                         
a test would help identify “good” tour guides, the City could 
administer a voluntary test, and publish the results in a public 
forum, to enable consumers to make better informed choices 
when selecting a tour guide.   
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Moreover, the circuits are split as to what 
degree of evidentiary support the government must 
offer in defense of a challenged restriction on 
economic liberties or property rights under rational 
basis. Some circuits require a modest evidentiary 
showing that the assailed regulation does something 
to advance a legitimate government interest. See 
Simi Inv. Co. v. Harris Cnty., 236 F.3d 240, 251 (5th 
Cir. 2000) (“The question is [] whether a rational 
relationship exists between the [policy] and a 
conceivable legitimate objective.”); Equity Lifestyle 
Properties, Inc. v. Cnty. of San Luis Obispo, 548 F.3d 
1184, 1194 (9th Cir. 2008) (asking whether a 
challenged ordinance “represents a rational attempt 
to accommodate [] conflicting [public] interests.”); see 
also Sylvia Dev. Corp. v. Calvert Cnty., Md., 48 F.3d 
810, 827-28 (4th Cir. 1995) (questioning whether 
there is a “conceivable rational relationship to the 
exercise of the state’s traditional police power[s].”). 
Others allow the regulation to withstand a due 
process assault in reliance on entirely speculative, or 
conjectural, assertions that the regulation is needed 
to address a public concern. Coniston Corp. v. Village 
of Hoffman Estate, 844 F.2d 461 (7th Cir. 1998) 
(holding that there was no due process violation in a 
City’s decision to deny a permit without 
explanation); Kentner v. City of Sanibel, 750 F.3d 
1274, 1280-81 (2014) (upholding an assailed 
restriction, notwithstanding a complete absence of 
facts supporting the assumption that the ordinance 
advanced the cited public goals). Since the Fifth 
Circuit did not even consider whether there was 
evidence supporting the need for the challenged 
licensing regime, it was in actuality applying the 
more deferential brand of rational basis review.  
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Intermediate scrutiny demands much more. It 
requires that there be some evidence in the record 
supporting a defendant’s assertion that the 
restriction advances a public purpose, as well as 
evidence that the government’s goals cannot be 
attained through alternative means, less injurious to 
First Amendment rights. O’Brien, 391 U.S. at 381-
82.  But, if a rational basis-like brand of 
“intermediate scrutiny” is permitted to percolate in 
the lower courts, our First Amendment rights are no 
more protected than property rights and economic 
liberties—meaning that they will invariably be 
subjugated. To be sure, if restrictions of First 
Amendment rights are to be upheld under 
intermediate scrutiny whenever a reviewing judge 
can posit a hypothetical public purpose, it will 
become nearly impossible to challenge content-
neutral restrictions. See J. Peter Bryne, Due Process 
Land Use Claims After Lingle, 34 Ecology L.Q. 471, 
477 (2007) (observing that, in considering challenges 
to restrictions on property rights and economic 
liberties, “[m]ost federal courts have adopted 
standards of review even more deferential … than 
arbitrary and unreasonable.”). 

 
B. This Case Provides an Ideal 

Vehicle to Clarify the Government’s 
Burden of Proof in Defending Prior 
Restraints on a Commercial Actor’s 
Free Speech 

 The Petitioners have already outlined the 
growing split in authority among the circuit courts as 
to what standard of review applies when a licensing 
regime impinges upon a commercial actor’s free 
speech rights. This doctrinal rift is explained by the 
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tension between First Amendment principles and our 
due process jurisprudence. To be sure, these cases 
stand at the confluence of two constitutional 
doctrines; the First Amendment places a stringent 
burden on the government to justify a restriction on 
free speech, and its scope, while our due process 
jurisprudence imposes only a minimal burden on 
government to point to a rational justification for the 
assailed regulation. See Shannon M. Hinegardner, 
Abrogating the Supreme Court’s De Facto Rational 
Basis Standard for Commercial Speech: A Survey and 
Proposed Revision of the Third Central Hudson 
Prong, 43 New Eng. L. Rev. 523, 528 (2009) 
(discussing this tension in the context of the 
‘commercial speech’ doctrine, and observing that 
“blindly submitting to the legislative body’s decisions 
threatens to eviscerate the First Amendment’s 
protection of commercial speech.”). 

In this case the Fifth Circuit resolved this 
tension by purporting to apply a heightened 
standard of review—while in practice applying a 
rational basis-like standard. The Fifth Circuit’s 
deferential approach is seemingly explained by the 
fact that the Court viewed New Orleans’ licensing 
regime as a reasonable approach to economic  
regulation of the tour-guide industry.12 As such, this 

                                                            
12 Of course, if the licensing regime is viewed in that light, it’s not 
clear why intermediate scrutiny would apply. After all, economic 
restrictions are usually reviewed under the rational basis 
standard. The Fifth Circuit simply muddled things in purporting 
to apply an intermediate standard of review—as if to split the 
baby. Further confusing matters is the fact that the opinion 
applied a rational basis test in practice. The result is that free 
speech rights are lost, at least for commercial actors, in a 
doctrinal fog.   
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case presents an ideal vehicle for this court to clarify 
the proper standard of review when First 
Amendment rights are subjected to commercial 
regulatory regimes. Further, in light of the direct 
split between the D.C. Circuit and the Fifth 
Circuit—in application of intermediate scrutiny—
this case presents an opportunity to clarify whether 
the government bears the same burden, in defending 
a commercial regulation impinging upon free speech 
rights, as it would in defending a non-commercial 
regulation.  

 
CONCLUSION 

 
 For the foregoing reasons, the Court should 
grant the petition for a writ of certiorari. 
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