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QUESTION PRESENTED 

Whether a trial court’s complete denial of a 
criminal defendant’s constitutional right to testify is 
amenable to harmless-error analysis.  
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PETITION FOR A WRIT OF CERTIORARI  

Petitioner Angelica Nelson respectfully petitions 
for a writ of certiorari to review the judgment of the 
Supreme Court of Wisconsin. 

OPINIONS BELOW 

The opinion of the Supreme Court of Wisconsin 
(Pet. App. 1a) is reported at 849 N.W.2d 317.  The 
opinion of the Wisconsin Court of Appeals (Pet. App. 
39a) is unpublished but is noted at 838 N.W.2d 865. 

JURISDICTION 

The Supreme Court of Wisconsin issued its 
opinion on July 16, 2014.  On September 22, 2014, 
Justice Kagan extended the time for the filing of a 
petition for a writ of certiorari to and including 
November 13, 2014.  See No. 14A319.  This Court has 
jurisdiction pursuant to 28 U.S.C. § 1257(a). 

RELEVANT CONSTITUTIONAL PROVISIONS 

The Fifth Amendment to the United States 
Constitution provides in pertinent part: “No 
person . . . shall be compelled in any criminal case to 
be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law . . . .”   

The Sixth Amendment provides in pertinent part: 
“In all criminal prosecutions, the accused shall enjoy 
the right . . . to be confronted with the witnesses 
against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the Assistance of 
Counsel for his defence.” 

The Fourteenth Amendment provides in 
pertinent part: “No State shall . . . deprive any person 
of life, liberty, or property, without due process of 
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law; nor deny to any person within its jurisdiction the 
equal protection of the laws.”  

INTRODUCTION 

Over the past few decades, this Court has 
developed an extensive jurisprudence dividing 
constitutional errors in criminal cases into two 
categories: trial errors and structural errors.  Trial 
errors are subject to harmless-error analysis, while 
structural errors defy such analysis and therefore 
require automatic reversal “without regard to their 
effect on the outcome [of the trial].”  Neder v. United 
States, 527 U.S. 1, 7 (1999); see also, e.g., Arizona v. 
Fulminante, 499 U.S. 279 (1991). 

In Rock v. Arkansas, 483 U.S. 44 (1987), this 
Court held that a criminal defendant has a 
constitutional right under the Fifth, Sixth, and 
Fourteenth Amendments to “take the witness stand 
and to testify in his or her own defense.”  Id. at 49. 
But, in contrast to other constitutional rights that 
already have been placed on one side or the other of 
the structural-error/trial-error dichotomy, this Court 
has not yet decided whether a complete denial of the 
right to testify is amenable to harmless-error 
analysis.  This case – in which a divided Wisconsin 
Supreme Court held that such a violation can be 
deemed harmless – provides an opportunity for this 
Court to resolve a deep split among state and federal 
courts on the issue. 

STATEMENT OF THE CASE 

1. In 2011, petitioner Angelica Nelson – an 
eighteen-year-old with “some mental limitations,” 
Pet. App. 5a – had sexual intercourse on three 
occasions with a fourteen-year-old, D.M.  After 



3 

discovering the relationship, D.M.’s mother contacted 
the police.  In response, the police monitored a 
conversation between D.M.’s mother and petitioner.   
Petitioner told the mother that she had had sex with 
D.M.  The police also interviewed petitioner, and she 
told them the same thing.  Id. 3a-4a. 

2. The State charged petitioner with three counts 
of statutory sexual assault of a child under sixteen.  
See Wis. Stat. § 948.02(2).  Petitioner responded 
initially by arguing that she was not competent to 
stand trial.  The trial court, however, rejected this 
argument.  Noting that the court-appointed 
psychologist’s observations of petitioner “really 
[we]ren’t any different than many, many, many other 
defendants that we see in the criminal court” and 
that petitioner had ample “ability to consult with 
[defense counsel],” the trial court concluded that 
there were “absolutely no facts which cause [the 
court] to doubt Angelica Nelson’s competency.”  Mot. 
Hr’g Tr. 13, 16 (Feb. 10, 2012).  The case thus 
proceeded to trial. 

At trial, the State presented testimony from D.M. 
and his mother.  The State also called two police 
officers to the stand, who recounted, among other 
things, their interview with petitioner.  Pet. App. 4a-
5a.  Lastly, the State introduced text messages 
between petitioner and D.M.’s mother, in which 
petitioner admitted to having sex with D.M. 

After the State rested, petitioner told the trial 
court that she wished to testify.  She confirmed that 
she understood she had the right to refrain from 
taking the stand and that she had discussed her 
decision with her attorney.  Pet. App. 5a; see also 
Trial Tr. 119-22 (Feb. 14, 2012). 
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The trial court then asked petitioner to describe 
the “issues or subjects” she wished to testify about.  
Trial Tr. 122.  Petitioner responded that she 
“want[ed] to tell what actually happened.”  Pet. App. 
5a; Trial Tr. 124.  Pressed further by the trial judge, 
petitioner and her lawyer explained that she wished 
to testify that she did not unbuckle D.M.’s pants and 
that she did not have sex with D.M. on three 
consecutive days.  Pet. App. 5a.  At the same time, 
petitioner conceded that she did not intend to dispute 
that she and D.M. had had sex.  Petitioner told the 
court: “I just want my side to be heard.”  Trial Tr. 
129. 

In light of this colloquy, the trial court refused to 
allow petitioner to testify.  The trial court did not in 
any way revisit its competency determination.  But 
because petitioner did not express any intention to 
challenge any “elements of the offense,” the trial 
court surmised that testifying “wouldn’t be a good 
idea.”  Pet. App. 5a.  On that basis, the trial court 
concluded that petitioner was not “voluntarily and 
intelligently and knowingly waiving her right against 
self-incrimination.”  Id. 

Unable to put her client on the stand, defense 
counsel rested without presenting any evidence.  Nor 
did counsel present closing argument, explaining that 
“there was nothing to say because [petitioner] didn’t 
testify.”  Trial Tr. 132, 152. 

The jury returned a guilty verdict on all three 
counts.  The trial court placed petitioner on probation 
for five years.  Pet. App. 6a.  As a result of her 
conviction, she is also required to register for life as a 
sex offender. 
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After petitioner was sentenced, she filed what in 
Wisconsin is called a “motion for postconviction 
relief.”1  She asserted, among other things, that the 
trial court’s refusal to let her take the stand violated 
her constitutional right to testify, and that she was 
therefore entitled to a new trial.  Pet. App. 6a.  The 
trial court denied petitioner’s motion.  Id. 

3. Petitioner appealed to the Wisconsin Court of 
Appeals, renewing her argument that the trial court’s 
refusal to allow her to take the stand violated her 
constitutional right to testify in her defense.  Pet. 
App. 40a.  The State did not dispute that the trial 
court’s ruling violated the Constitution.  But the 
State argued that any error was harmless.  Id. 41a. 

The Wisconsin Court of Appeals agreed with the 
State and affirmed.  Reasoning that “harmless-error 
analysis applies to the deprivation of a defendant’s 
right to testify,” the court of appeals concluded that 
“refusing to allow Nelson’s testimony did not 
contribute to the verdict.”  Pet. App. 42a, 44a. 

4. The Wisconsin Supreme Court granted 
discretionary review and affirmed by a 5-2 vote.  As 
in the court of appeals, the State did not dispute that 
the trial court violated petitioner’s constitutional 
right to testify.  Pet. App. 7a.  The Wisconsin 
Supreme Court therefore “analyze[d] only whether 

                                            
1 A motion for post-conviction relief is part of Wisconsin’s 

“direct appeal” process, equivalent to what other states typically 
call a motion for a new trial.  See State v. Evans, 682 N.W.2d 
784, 794-95 (Wis. 2004), abrogated on other grounds by State ex 
rel. Coleman v. McCaughtry, 714 N.W.2d 900 (Wis. 2006). 
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[the] assumed error should result in a new trial.”  Id. 
10a.2 

Both the majority and dissenting opinions noted 
that other jurisdictions are split over whether 
complete denials of the right to testify are amenable 
to harmless-error review.  Pet. App. 14a (majority); 
id. 29a (dissent).  As the dissent put it, “[m]any 
courts have held that the denial of a criminal 
defendant’s right to testify is subject to harmless-
error analysis.  Other courts, however, refuse to 
follow this principle and instead hold that the denial 
of the right to testify is not subject to harmless-error 
analysis.”  Id. 29a-30a. 

The Wisconsin Supreme Court sided with “the 
majority” view that denials of the right to testify are 
amenable to harmless-error review.  Pet. App. 14a.  
The court recognized that “certain rights serve 
purposes other than to determine the guilt or 
innocence of a defendant.”  Id. 15a.  The court also 
acknowledged that the accused has the “ultimate 
authority” to decide whether or not to testify, even if 
the decision is unwise.  Id. 8a.  But the court 
concluded that these realities were irrelevant.  As the 
court interpreted this Court’s precedent, a 
constitutional error is structural only if it 
“permeate[s] the entire trial.”  Id. 13a; see also id. 
17a-18a.  And a complete denial of the right to testify, 
the court asserted, “occurs at a discrete point in the 

                                            
2 One justice wrote separately to note that she “would not 

[have] assume[d]” that the trial court erred.  Pet. App. 24a 
(Ziegler, J., concurring).  But she still “join[ed] the majority 
opinion” in its harmless-error analysis.  Id. 
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trial” and is therefore capable of being assessed for 
harmlessness.  Id. 13a. 

Applying harmless-error analysis to petitioner’s 
case, the court acknowledged that petitioner’s desire 
“to recount the events from her own perspective” and 
“tell[] her side of the story” were “not trivial 
concerns.”  Pet. App. 20a.  But because petitioner “did 
not intend to deny” any elements of the charged 
offenses – namely, that she had sexual intercourse 
with D.M. on three separate occasions and that she 
knew he was under the age of sixteen – the court 
concluded that the refusal to allow her to testify was 
harmless.  Id. 21a. 

Chief Justice Abrahamson, joined by Justice 
Bradley, dissented.  The dissenters first made clear 
that they believed that the “the [trial] court erred” in 
denying the defendant’s request to testify because 
“the decision . . . was hers alone to make,” and she 
“unequivocally asserted that she wanted to testify.”  
Pet. App. 29a.  The dissenting justices then turned to 
whether this error could be deemed harmless. 

Contrary to the majority, the dissent read this 
Court’s precedent to dictate that an error is 
structural where, as here, it “undermines a right 
founded on the respect for free choice and the human 
dignity of the individual.”  Pet. App. 35a.  The dissent 
further maintained that even if an error must be 
incapable of assessment to be categorized as 
structural, it is “too difficult to determine the effect of 
a defendant’s taking or not taking the stand on the 
trial’s outcome.”  Id. 36a.  That is, even if a defendant 
suggests during a proffer that she may not dispute 
any elements of the crime, a court still “cannot know” 
whether a defendant’s testimony would have 
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influenced the outcome when “the jury was prevented 
from evaluating her version of the events.”  Id. 38a. 

REASONS FOR GRANTING THE WRIT 

The right to testify in one’s own defense is 
“fundamental” to our system of criminal justice.  
Rock v. Arkansas, 483 U.S. 44, 52 (1987).  This is 
because the right is essential to preserving personal 
dignity and autonomy; if the accused is deprived of 
“an opportunity to be heard,” we simply cannot say 
she has been afforded her “day in court.”  Id. at 51 
(emphasis omitted) (quoting In re Oliver, 333 U.S. 
257, 273 (1948)).  Yet courts across the country are 
deeply split over whether a complete denial of this 
right is amenable to harmless-error analysis.3 

This Court should use this case to resolve the 
conflict.  This Court has repeatedly recognized the 
importance of clarifying whether categories of 
constitutional violations are subject to harmless-error 
analysis.  And the Wisconsin Supreme Court’s 
holding that a violation of the right to testify can be 
harmless is incorrect.  Even when an appellate court 
surmises that the defendant’s testimony would not 
have aided her cause, harmless-error analysis is 
inappropriate because of the dignitary interest in 
affording a defendant the opportunity to be heard 
and the impossibility of predicting precisely what a 

                                            
3 Petitioner describes the denial of the right to testify here 

as a “complete denial” to distinguish this case (and others in the 
conflict it implicates) from others in which a defendant is 
allowed to take the stand but the trial court improperly restricts 
his testimony to certain subjects.  See, e.g., United States v. Leo, 
941 F.2d 181, 194-95 (3d Cir. 1991). 
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defendant would have said or its effect on the jury’s 
verdict. 

I. Courts Are Widely And Intractably Divided 
Over The Appropriate Remedial Analysis For 
A Complete Denial Of The Constitutional 
Right To Testify. 

Both the majority and dissenting opinions in the 
Wisconsin Supreme Court recognized that courts are 
split over whether a trial court’s complete deprivation 
of the right to testify is amenable to harmless-error 
analysis.  See Pet. App. 14a; id. 29a-30a.  So have a 
number of other courts.  See, e.g., Frey v. Schuetzle, 
151 F.3d 893, 898 n.3 (8th Cir. 1998). The conflict 
stands as follows: 

1. Six courts – including four state courts of last 
resort – have ruled that a court’s denial of a 
defendant’s right to testify constitutes structural 
error.  The most recent court to take this position is 
the South Carolina Supreme Court.  In State v. 
Rivera, 741 S.E.2d 694 (S.C. 2013), the defendant, as 
here, repeatedly expressed his wish to testify in his 
defense.  But the court refused to allow it, reasoning 
that taking the stand would not have been in the 
defendant’s “best interest.”  Id. at 700-01. In a 
thorough analysis of this Court’s precedent, the 
South Carolina Supreme Court held that when a 
defendant is denied the opportunity to present any 
testimony whatsoever, “the error is structural in that 
it is ‘so basic to a fair trial that [its] infraction can 
never be treated as harmless error.’”  Id. at 707 
(alteration in original) (quoting Arizona v. 
Fulminante, 499 U.S. 279, 289 (1991)). 
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Decisions from the Louisiana Supreme Court, the 
Minnesota Supreme Court, and the District of 
Columbia Court of Appeals are in accord.  In State v. 
Dauzert, 769 So. 2d 1206 (La. 2000), the Louisiana 
Supreme Court held that “[a]s with the right to self-
representation, denial of the accused’s right to testify 
is not amenable to harmless-error analysis.  The 
right ‘is either respected or denied; its deprivation 
cannot be harmless.’”  Id. at 1210-11 (quoting 
McKaskle v. Wiggins, 465 U.S. 168, 177 n.8 (1984)).  

In State v. Rosillo, 281 N.W.2d 877 (Minn. 1979), 
the Minnesota Supreme Court held that “the right to 
testify is such a basic and personal right that its 
infraction should not be treated as harmless error.”  
Id. at 879.  That case concerned the defendant’s 
attorney, rather than the court, precluding the 
defendant from testifying.  But the Minnesota courts 
have consistently employed Rosillo’s automatic 
reversal rule in cases in which, as here, trial courts 
denied defendants their right to testify.  See State v. 
Corrigan, 2012 WL 612313 (Minn. Ct. App. 2012); 
State v. Rohner, 1996 WL 438821 (Minn. Ct. App. 
1996); State v. Rounds, 1995 WL 25258 (Minn. Ct. 
App. 1995). 

And, as the Wisconsin Supreme Court 
acknowledged, the D.C. Court of Appeals has 
concluded that “the denial of a defendant’s right to 
testify is not amenable to harmless error.”  Pet. App. 
14a n.9.  In the case the Wisconsin Supreme Court 
cited, Arthur v. United States, 986 A.2d 398 (D.C. 
2009), the D.C. Court of Appeals ultimately “found it 
unnecessary to decide the question” because the error 
unquestionably “affected appellant’s substantial 
rights.”  Id. at 416.  But the D.C. Court of Appeals 
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held squarely in an earlier case, Boyd v. United 
States, 586 A.2d 670 (D.C. 1991), that if a trial court 
refuses to allow the defendant to take the stand, 
“then she is entitled to a new trial,” regardless of the 
strength of the prosecution’s case.  Id. at 678.  “[T]he 
harmless error doctrine,” the D.C. Court of Appeals 
reasoned, is simply “inapplicable to those rights 
designed to serve individual dignity interests.”  Id. 
(citing McKaskle). 

Finally, two federal district courts have held that 
a defendant’s right to testify is “so basic to a fair trial 
that its infraction can never be treated as harmless 
error.”  United States v. Butts, 630 F. Supp. 1145, 
1148 (D. Me. 1986); see also Paradise v. DuBois, 188 
F. Supp. 2d 4, 9 (D. Mass. 2001). 

2. By contrast, the Wisconsin Supreme Court in 
this case became one of seven courts – including 
three state courts of last resort and one federal court 
of appeals in a published opinion – to hold that the 
complete denial of the defendant’s right to testify is 
amenable to harmless-error analysis.  See Pet. App. 
10a-18a (decision below); State v. Sevigny, 722 
N.W.2d 515, 522 (N.D. 2006); Quarels v. 
Commonwealth, 142 S.W.3d 73, 82 (Ky. 2004); 
Ortega v. O’Leary, 843 F.2d 258, 262 (7th Cir.), cert. 
denied, 488 U.S. 841 (1988); United States v. Smith, 
433 Fed. Appx. 847, 851-52 (11th Cir. 2011) 
(unpublished opinion); Solomon v. Curtis, 21 Fed. 
Appx. 360, 363 (6th Cir. 2001) (unpublished opinion), 
cert. denied sub nom. Solomon v. McLemore, 534 U.S. 
1137 (2002); People v. Solomon, 560 N.W.2d 651, 655 
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(Mich. Ct. App. 1996), cert. denied, 524 U.S. 930 
(1998).4 

3. This conflict will not resolve itself without this 
Court’s intervention.  In its response to the petition 
for certiorari on direct review in Solomon, the State 
of Michigan agreed even in 1997 that “a number of 
good reasons d[id] in fact exist for granting th[e] 
petition” because courts were “split” on the issue and 
this Court’s precedent did not resolve it.  Br. in Opp. 
at 11-12, Solomon v. Michigan (No. 97-8662).  The 
split at that time, however, was still relatively 
nascent, as it was years earlier when this Court 
denied certiorari in Ortega.  The split had grown 
deeper by the time Solomon filed his second petition 
for certiorari.  See Pet. for Cert., Solomon v. Curtis 
(No. 01-7119).  But that petition did not present a 
suitable vehicle for resolving the conflict because the 
case was then on federal habeas review and thus 
subject to the anti-retroactivity prohibition in Teague 
v. Lane, 489 U.S. 288 (1989). 

                                            
4 The Wisconsin Supreme Court asserted that its holding 

was also “consistent” with the Tennessee Supreme Court’s 
decision in Momon v. State, 18 S.W.3d 152 (Tenn. 1999).  Pet. 
App. 14a.  But Momon involved defense counsel, rather than the 
trial court, impeding a defendant’s ability to testify.  See 18 
S.W.3d at 163.  And holding that harmless-error applies when 
defense counsel prevents a defendant from testifying does not 
necessarily dictate that such a remedial analysis applies when 
the trial court denies the right to testify.  Compare Bell v. Cone, 
535 U.S. 685 (2002) (defense counsel’s failure to give closing 
argument does not entitle defendant to a new trial absent a 
showing of prejudice), with Herring v. New York, 422 U.S. 853 
(1975) (court’s denial of right to give closing argument requires 
automatic reversal). 
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The conflict has since become widespread and 
firmly entrenched.  As just discussed, the South 
Carolina and Louisiana Supreme Courts have held in 
recent years that complete denials of the right to 
testify constitute structural error, while the 
Wisconsin, North Dakota, and Kentucky Supreme 
Courts have held that harmless-error analysis 
applies.  See supra at 9-11.  And for good measure, 
the Kentucky Supreme Court declared in 2011 that it 
will continue to apply harmless-error review “in the 
absence of pertinent authority” from this Court.  
Woolfolk v. Commonwealth, 339 S.W.3d 411, 419 (Ky. 
2011).  Other courts also have recently indicated a 
need for guidance on the subject.  See United States 
v. Gillenwater, 717 F.3d 1070, 1083 (9th Cir. 2013); 
United States v. Hung Thien Ly, 646 F.3d 1307, 1318 
(11th Cir. 2011). 

II. The Question Presented Is Important To The 
Administration Of Criminal Justice. 

 This Court has repeatedly granted certiorari to 
determine whether various kinds of constitutional 
errors in criminal trials are amenable to harmless-
error review.  It is important to do so with respect to 
the right to testify as well. 

1. When the question of remedy has presented 
itself at the same time that this Court announced or 
clarified a constitutional right, this Court has 
immediately resolved whether the right is subject to 
harmless-error analysis or whether structural error 
applies.  See, e.g., United States v. Gonzalez-Lopez, 
548 U.S. 140 (2006) (violation of right to choice of 
counsel is structural error); Arizona v. Fulminante, 
499 U.S. 279 (1991) (improper admission of 
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involuntary confession is subject to harmless-error 
analysis); Satterwhite v. Texas, 486 U.S. 249 (1988) 
(admission of improperly obtained psychiatric 
evaluation is subject to harmless-error analysis); 
Pope v. Illinois, 481 U.S. 497 (1987) (jury instruction 
misstating element of offense is subject to harmless-
error analysis); Batson v. Kentucky, 476 U.S. 79 
(1986) (racial discrimination in jury selection is 
structural error); Holloway v. Arkansas, 435 U.S. 475 
(1978) (conflicted joint representation is structural 
error); Herring v. New York, 422 U.S. 853 (1975) 
(denial of opportunity to give closing statement is 
structural error). 

In other cases, this Court has been presented as 
an initial matter only with the question whether a 
certain right exists.  When holding that it does, the 
Court has regularly granted certiorari in a 
subsequent case to decide the appropriate remedy for 
a violation of the right.  It followed this pattern in 
Blakely v. Washington, 542 U.S. 296 (2004) (right to 
jury determination on facts increasing sentencing 
range), and Washington v. Recuenco, 548 U.S. 212 
(2006) (subject to harmless-error analysis); United 
States v. Gaudin, 515 U.S. 506 (1995) (right to have 
jury instructed on every element of the offense), and 
Neder v. United States, 527 U.S. 1 (1999) (subject to 
harmless-error analysis); Cage v. Louisiana, 498 U.S. 
39 (1990) (right to accurate instruction defining 
reasonable-doubt standard), and Sullivan v. 
Louisiana, 508 U.S. 275 (1993) (structural error); 
Sandstrom v. Montana, 442 U.S. 510 (1979) (right to 
jury instructions that do not shift burden of proof on 
any element of the charged offenses), and Rose v. 
Clark, 478 U.S. 570 (1986) (subject to harmless-error 
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analysis); Faretta v. California, 422 U.S. 806 (1975) 
(right to self-representation), and McKaskle v. 
Wiggins, 465 U.S. 168, 177 n.8 (1984) (structural 
error); and In re Oliver, 333 U.S. 257 (1948) (right to 
public trial), and Waller v. Georgia, 467 U.S. 39, 49 & 
n.9 (1984) (structural error). 

2. Determining the appropriate remedy for 
complete violations of the constitutional right to 
testify is at least as important as it was for the other 
constitutional violations this Court has addressed.  
The defendant’s “opportunity to be heard in his 
defense – a right to his day in court – [is] basic in our 
system of jurisprudence.”  Rock v. Arkansas, 483 U.S. 
44, 51 (1987) (emphasis omitted) (quoting In re 
Oliver, 333 U.S. at 273).  Lower courts, therefore, 
should not be left in the dark as to whether denials of 
this right can ever be harmless. 

This is particularly so in light of the serious costs 
involved in applying the wrong rule in this context.  
If harmless-error analysis is inapplicable to the right 
to testify, then the contrary rule in Wisconsin and 
other jurisdictions belittles individual dignity and 
autonomy by insulating paternalistic behavior by 
trial courts from meaningful appellate review.  On 
the other hand, if harmless-error review does apply 
to denials of the right to testify, then the contrary 
rule in South Carolina and other jurisdictions 
presumably requires inappropriate expenditures of 
time and resources to retry defendants whose 
convictions should not be overturned.  Neither of 
these occurrences should be allowed to persist 
without this Court’s review. 
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III. This Case Is An Excellent Vehicle For 
Resolving The Question Presented. 

Two aspects of this case make it a particularly 
suitable vehicle for resolving whether complete 
denials of the right to testify are amenable to 
harmless-error analysis. 

1. This case arises on direct review and in an 
otherwise ideal procedural setting.  Petitioner raised 
the issue at each level of the state court system.  And 
each court resolved it on the merits, without noting 
any procedural complications.  Pet. App. 5a-6a, 10a-
23a, 41a-44a.  Furthermore, as a result of the trial 
court’s colloquy with petitioner, there is a fully 
developed record to consider whether the effect of 
preventing a defendant from testifying can be 
meaningfully assessed. 

2. If this Court holds that denial of the right to 
testify is structural error, that holding would be 
outcome determinative, entitling petitioner to a new 
trial.  In the Wisconsin Supreme Court, “[t]he State 
[did] not dispute that the [trial] court erred” in 
refusing to allow petitioner to testify, so that court 
assumed “that error occurred.”  Pet. App. 10a. 

Even if the State would be permitted to argue on 
remand, for the first time, that no constitutional 
error occurred, such an argument would be baseless.  
The trial court found it “absolutely” clear that 
petitioner was competent to stand trial, Mot. Hr’g Tr. 
16, and she unequivocally expressed her desire to 
testify, Pet. App. 29a; Trial Tr. 122.  The only reason 
the trial court gave for refusing to allow petitioner to 
do so was that her testimony, in the court’s view, 
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would not have aided her defense.  Pet. App. 5a; Trial 
Tr. 126-30. 

That reason is illegitimate.  As the Wisconsin 
Supreme Court observed, “a [trial] court cannot 
refuse to allow a defendant to testify solely because 
the court wishes to protect the defendant from 
himself or herself.”  Pet. App. 8a.  Every other court 
to consider the issue agrees.  See, e.g., Ortega v. 
O’Leary, 843 F.2d 258, 261 (7th Cir. 1988) (holding a 
defendant has the right to insist on testifying “no 
matter how unwise such a decision” may be); State v. 
Rivera, 741 S.E.2d 694, 704 (S.C. 2013) (“[C]oncern 
that [defendant’s] testimony would be prejudicial to 
[defendant]. . . . is not a proper basis for disallowing 
the testimony of the accused.”); Quarels v. 
Commonwealth, 142 S.W.3d 73, 79 (Ky. 2004) (“[T]he 
decision to testify in one’s own defense is of such 
importance that the ultimate decision must be left to 
the defendant himself.”).  Consequently, as the 
dissent recognized, if violating the right to testify 
constitutes structural error, then petitioner’s 
conviction must be reversed.  Pet. App. 38a. 

IV. A Complete Denial Of The Right To Testify Is 
Not Amenable To Harmless-Error Analysis. 

Contrary to the Wisconsin Supreme Court’s 
holding, a complete denial of the right to testify is not 
amenable to harmless-error analysis.  This is so for 
two reasons.  First, the right to testify safeguards the 
dignity and autonomy of the defendant – values that 
harmless-error analysis is not designed to evaluate.  
Second, the harm that results from a denial of the 
right to testify cannot be accurately assessed. 
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A. The Right To Testify Protects The Dignity 
And Autonomy Of The Defendant. 

1. This Court has long recognized that some 
constitutional rights are “so basic to a fair trial,” 
Chapman v. California, 386 U.S. 18, 23 (1967), that 
violating them “strikes at the fundamental values of 
our judicial system and our society as a whole.”  
Vasquez v. Hillery, 474 U.S. 254, 262 (1986) (quoting 
Rose v. Mitchell, 443 U.S. 545, 556 (1979)) (internal 
quotation marks omitted).  Such constitutional 
violations “can never be treated as harmless error.”  
Chapman, 386 U.S. at 23.   

Chief among these constitutional rights are those 
designed to safeguard “the dignity and autonomy of 
the accused.”  McKaskle v. Wiggins, 465 U.S. 168, 
176-77 (1984).  The right to self-representation, for 
example, is grounded in “the inestimable worth of 
free choice” and the right “personally to decide” how 
to defend oneself, even if “ultimately to his own 
detriment.”  Faretta v. California, 422 U.S. 806, 834 
(1975).  “A defendant has the moral right to stand 
alone in his hour of trial and to embrace the 
consequences of that course of action.”  Chapman v. 
United States, 553 F.2d 886, 891 (5th Cir. 1977).  In 
McKaskle, therefore, this Court held that the right to 
self-representation is “not amenable to ‘harmless 
error’ analysis.  The right is either respected or 
denied; its deprivation cannot be harmless.”  465 U.S. 
at 177 n.8. 

In other words, when a constitutional right is 
grounded in dignity and autonomy, harmless-error 
analysis cannot be sensibly applied.  Harmless-error 
analysis is designed to assess whether a criminal 
trial “reliably serve[d] its function as a vehicle for 



19 

determination of guilt or innocence.”  Arizona v. 
Fulminante, 499 U.S. 279, 310 (1991) (quotation 
marks and citation omitted); see also Delaware v. 
Van Arsdall, 475 U.S. 673, 681 (1986) (harmless-
error analysis is founded on “the principle that the 
central purpose of a criminal trial is to decide the 
factual question of the defendant’s guilt or 
innocence”).  This inquiry can logically proceed when 
the right that has been denied exists merely to aid 
the jury in reaching an accurate verdict.  But when a 
right also exists to protect a defendant’s dignity and 
autonomy, it makes no sense to apply this sort of 
results-focused analysis: the defendant’s choice to 
exercise the right must be respected, regardless of a 
court’s view of the wisdom of that decision.  Even 
when exercising the right would have “increase[d] the 
likelihood of a trial outcome unfavorable to the 
defendant,” its denial still cannot be deemed 
harmless.  McKaskle, 465 U.S. at 177 n.8 (emphasis 
added); see also Rose v. Clark, 478 U.S. 570, 587 
(1986) (Stevens, J., concurring) (structural-error 
doctrine must “protect important values that are 
unrelated to the truth-seeking function of the trial”). 

2. Given that harmless-error analysis does not 
apply to denials of the right to self-representation, it 
must be inapplicable here as well.  Like the right to 
self-representation, the right to testify is founded in 
dignity and autonomy; it furthers the defendant’s 
right “to conduct his own defense” as he sees fit.  
Rock v. Arkansas, 483 U.S. 44, 52 (1987) (emphasis 
added).  And this Court has explained that, like the 
right to self-representation, the right to testify is 
grounded in a defendant’s “freedom of choice.”  
Faretta, 422 U.S. at 834 n.45; see also Jones v. 
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Barnes, 463 U.S. 745, 751 (1983) (the choice to testify 
is among the “fundamental decisions” a defendant 
has the “ultimate authority” to make).  Testifying 
allows a defendant to “inject his own acts, voice and 
personality into the process.”  Wright v. Estelle, 572 
F.2d 1071, 1081 (5th Cir. 1978) (en banc) (Godbold, 
J., dissenting). 

Indeed, the right to testify is “even more 
fundamental to a personal defense than the right to 
self-representation.”  Rock, 483 U.S. at 52 (emphasis 
added).  As important as the right to self-
representation is, it allows a defendant only to make 
legal decisions and arguments, and to question 
witnesses.  But the right to testify is the true essence 
of the right to be heard, insofar as it alone allows the 
accused the right to present his “version of events in 
his own words” to the jury on the witness stand.  Id. 

The inescapable implication is that the complete 
denial of the right to testify constitutes structural 
error.  “If a defendant’s right to testify is even more 
fundamental than the defendant’s right of self-
representation and the right of self-representation is 
not subject to harmless-error analysis, it seems to 
follow that denial of the right to testify is not subject 
to harmless-error analysis.”  Pet. App. 34a 
(Abrahamson, C.J., dissenting). 

3. The Wisconsin Supreme Court recognized that 
“certain rights serve purposes other than to 
determine the guilt or innocence of a defendant,” and 
it did not dispute the dignity interest involved here.  
Pet. App. 15a.  The court held, however, that “the 
purpose of the right” at issue is irrelevant to whether 
its violation constitutes structural error.  Id. 17a.  
Citing this Court’s decision in United States v. 
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Gonzalez-Lopez, 548 U.S. 140, 149 n.4 (2006), the 
Wisconsin Supreme Court asserted that the question 
whether an error is structural depends on only its 
“capacity for assessment” and “the timing of the 
error.”  Pet. App. 17a.  The court thus characterized 
McKaskle as turning not on the dignity and 
autonomy interests involved, but rather on the fact 
that a denial of self-representation “permeates the 
entire trial.”  Id. 

This reasoning misreads Gonzalez-Lopez.  In the 
footnote on which the Wisconsin Supreme Court 
relied, this Court explained that “[i]n addition to . . . 
cases using difficulty of assessment as the test, we 
have also relied on the irrelevance of harmlessness.” 
Gonzalez-Lopez, 548 U.S. at 149 n.4.  And this Court 
specifically cited McKaskle as an example of that 
principle.   Id.; see also Indiana v. Edwards, 554 U.S. 
164, 176 (2008) (describing McKaskle as based on a 
finding that dignity and autonomy underlie the 
right); id. at 186-87 (Scalia, J., dissenting) (same).  
Accordingly, an error striking at a fundamental 
dignity and autonomy interest can be structural, 
regardless of its capacity for assessment.  

B. The Harm Resulting From A Violation Of 
The Right To Testify Cannot Be 
Meaningfully Assessed. 

Even if the Wisconsin Supreme Court were 
correct that an error cannot be structural unless it 
lacks the “capacity for assessment,” Pet. App. 17a, 
the complete denial of the right to testify would still 
satisfy that test. 

1. The Wisconsin Supreme Court concluded that 
the harm resulting from a denial of the right to 
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testify is assessable insofar as an appellate court can 
determine whether a defendant “intend[ed] to deny” 
any of the elements of the charged offense.  Pet. App. 
21a.  Thus, according to the Wisconsin Supreme 
Court, depriving a defendant of her right to testify is 
harmless when an appellate court concludes from the 
content of a proffer that her testimony “would have 
differed from the State’s evidence only on immaterial 
points.”  Id. 22a-23a. 

This analysis cannot be squared with this Court’s 
decision in Luce v. United States, 469 U.S. 38 (1984).  
There, this Court considered whether defendants 
must testify at trial to challenge on appeal a pretrial 
ruling allowing the prosecution to introduce 
impeachment evidence against them.  Id. at 39-40.  
This Court held that a defendant must indeed testify 
to preserve such a claim for appeal.  Id. at 43. 

The reason this Court gave for its holding was 
that allowing defendants to challenge pretrial 
impeachment rulings when they failed to take the 
stand would have amounted to a rule of “automatic 
reversal” whenever the pretrial ruling was incorrect.  
Luce, 469 U.S. at 42.  That is, “the appellate court 
could not logically term ‘harmless’ an error that 
presumptively kept the defendant from testifying.”  
Id.  And this would be so, this Court explained, 
regardless of whether the defendant made a proffer of 
her testimony.  “[T]he precise nature of the 
defendant’s testimony . . . is unknowable when, as 
here, the defendant does not testify,” because it 
“could, for any number of reasons, differ from the 
proffer.”  Id. at 41 & n.5. 

Other cases involving the structural-error 
doctrine reinforce this analysis.  In Herring v. New 
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York, 422 U.S. 853 (1975), this Court held that 
denying the defendant’s counsel an opportunity to 
make a closing argument requires reversal: although 
“[s]ome cases may appear to the trial judge to be 
simple,” this Court explained that there is “no way to 
know” whether closing argument “might have 
affected the ultimate judgment in [a] case.”  Id. at 
863-64.  This Court also has observed that “harmless-
error analysis presumably would not apply if a court 
directed a verdict for the prosecution in a criminal 
trial by jury. . . . regardless of how overwhelmingly 
the evidence may point in that direction.”  Rose v. 
Clark, 478 U.S. 570, 578 (1986) (internal quotation 
marks and citation omitted).  

Completely denying the right to testify produces 
the same inherent uncertainty as denying closing 
argument or directing a verdict for the prosecution.  
Even where the record suggests that a defendant’s 
testimony would not have challenged the 
prosecution’s case, an appellate court cannot know 
how the testimony would have influenced the jury.  

This case illustrates the point.  The State had 
the burden to show that petitioner “consciously and 
affirmatively” consented to sexual activity.  Trial Tr. 
135 (jury instruction); see also Pet. App. 21a n.14. 
Because petitioner “never claimed that D.M. raped 
her,” the Wisconsin Supreme Court assumed that the 
jury would have found that she consented, even if she 
had testified.  Pet. App. 21a n.14.  Yet, as Chief 
Justice Abrahamson pointed out in dissent, 
“[b]ecause the defendant was prohibited from 
testifying, the jury was prevented from evaluating 
her version of events and whether her cognitive and 
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intellectual limitations played a role in her ability to 
consent.”  Id. 38a. 

2. The parallels between this case and others in 
which this Court has held errors to be structural 
likewise disposes of the Wisconsin Supreme Court’s 
insistence that denying the right to testify cannot be 
structural because it “occurs at a discrete point in the 
trial.”  Pet. App. 13a.  A closing argument occurs at a 
particular moment in trial.  An order directing a 
verdict does not occur until after the prosecution has 
presented its case.  Yet these guarantees are “so basic 
to a fair trial” that they “can never be treated as 
harmless error.”  Arizona v. Fulminante, 499 U.S. 
279, 308 (1991) (citation omitted). 

So too here.  Though the defendant’s testimony 
occurs at a discrete point in the trial, “the most 
important witness for the defense in many criminal 
cases is the defendant himself.”  Rock, 483 U.S. at 52.  
Indeed, “[s]ince the defendant is the person on trial, 
the jury eagerly anticipates his denial or explanation 
of the charges leveled against him.”  1 McCloskey, 
Schoenberg & Shapiro, Criminal Law Deskbook 
§ 16.18 (rev. ed. 2014).  If a court forbids a defendant 
from having that chance to speak to the jury, there 
simply is no way the Constitution can tolerate any 
ensuing conviction.  
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CONCLUSION  

For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   
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