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1
QUESTIONS PRESENTED

Under the Federal Power Act, 16 U.S.C. §§824 et
seq., States retain authority over electricity and
capacity purchases by local utilities. They cannot,
however, impose the rates for those purchases; only
the Federal Energy Regulatory Commission (FERC)
can regulate interstate wholesale rates. Seeking a
new power plant, Maryland conducted a competitive
procurement and directed its local utilities to enter
into long-term contracts with the successful bidder,
providing the stable revenue needed to induce the
developer’s investment and support the costs of
construction. Under those contracts, if the developer’s
accepted bid price exceeds what the developer earns by
selling the plant’s capacity in the FERC-supervised
auction, the wutility pays the difference to the
developer; if auction revenue exceeds the bid price, the
developer rebates the difference to the utility. The
payment or rebate is passed on to retail ratepayers.

1. Where, as a result of a state-directed procure-
ment, the contract price to build and operate a power
plant is the developer’s bid price, and may result in
payments beyond what the developer earns selling the
plant’s capacity in the FERC-supervised auction, is
the program “field preempted” as a State’s attempt to
set interstate wholesale rates?

2. Is a state-directed contract to support construc-
tion of a power plant “conflict preempted” because
its long-term pricing structure provides incentives
different from the incentives provided by prices
generated in the FERC-supervised yearly capacity
auction?



1i
PARTIES TO THE PROCEEDINGS

Petitioner in this Court is CPV Maryland, LLC
(CPV), Intervenor-Appellant below and Intervenor-
Defendant in the district court. The Chairman and
Commissioners of the Maryland Public Service
Commission (Commission) were sued in their official
capacities and were Defendants-Appellants below.
Harold Williams, Lawrence Brenner, and Kelly
Speakes-Backman were named Defendants-Appellants
below and remain Commissioners. W. Kevin Hughes
was also a named Defendant-Appellant below as a
Commissioner; he is now Chairman. Douglas R.M.
Nazarian was also a named Defendant-Appellant below
as Chairman; he is no longer a member of the
Commission. Anne E. Hoskins, who was not a member
of the Commission at the time this litigation
commenced, is now a Commissioner.

Respondents, Plaintiffs-Appellees in the court
below, are: PPL EnergyPlus, LLC, PPL Brunner
Island, LL.C, PPL Holtwood, LLC; PPL Martins Creek,
LLC, PPL Montour, LLC, PPL Susquehanna, LLC,
Lower Mount Bethel Energy, LLC, PPL New dJersey
Solar, LLC, PPL New dJersey Biogas, LLC, PPL
Renewable Energy, LLC, PSEG Power, LLC, and
Essential Power, LLC.
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RULE 29.6 STATEMENT

Petitioner CPV Maryland, LLC does not issue stock
and so no publicly held company owns 10% or more of
any stock.

CPV Maryland, LLC is 25% owned by wholly-owned
subsidiaries of Competitive Power Ventures Holdings,
LLC (CPV Holdings). The ownership structure,
including affiliates, is: CPV Maryland, LLC is 25%
owned by CPV Maryland Holding Company, LLC.
CPV Maryland Holding Company, LLC is wholly
owned by CPV Maryland Holding Company II, LLC.
CPV Maryland Holding Company II, LLC is 99%
owned by CPV Power Development, Inc. and 1%
owned by CPV Maryland Investment, LLC. CPV
Maryland Investment, LLC is wholly owned by CPV
Power Development, Inc. CPV Power Development,
Inc. is wholly owned by CPV Holdings. CPV Holdings
is 88.55% owned by Warburg Pincus Private Equity
IX, L.P.

CPV Maryland, LLC is also 50% owned by wholly
owned subsidiaries of the Marubeni Corporation. The
ownership structure, including affiliates, is as follows:
CPV Maryland, LLC is 50% owned by MC St. Charles
LLC. MC St Charles LLC is wholly owned by
Marubeni Power America, Inc. Marubeni Power
America, Inc. is wholly owned by AXIA Power
Holdings B.V. AXIA Power Holdings B.V. is wholly
owned by the Marubeni Corporation.
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CPV Maryland, LLC is also 25% owned by wholly
owned subsidiaries of the Toyota Tsusho Corporation.
The ownership structure, including affiliates, is as
follows: CPV Maryland, LLC is 25% owned by Toyota
Tsusho St. Charles, LLC. Toyota Tsusho St. Charles,
LLC is wholly owned by Toyota Tsusho Power USA,
Inc. Toyota Tsusho Power USA, Inc. is wholly owned
by the Toyota Tsusho Corporation.
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PETITION FOR A WRIT OF CERTIORARI

CPV Maryland, LLC (CPV) respectfully seeks a writ
of certiorari to review the judgment of the United
States Court of Appeals for the Fourth Circuit in this
case.

OPINIONS BELOW

The opinion of the United States Court of Appeals
for the Fourth Circuit is reported at 753 F.3d 467
(4th Cir. 2014) and reprinted at App.la. The Fourth
Circuit order denying rehearing is reprinted at
App.30a. The district court’s opinion is reported at
974 F. Supp. 2d 790 (D. Md. 2013) and reprinted at
App.34a.

JURISDICTION

This case was filed in the district court under 28
U.S.C. §1331, raising constitutional challenges to
Maryland’s program supporting construction of a new
power plant. The district court issued final judgment
on October 24, 2013. That judgment was appealed
pursuant to 28 U.S.C. §1291. The Fourth Circuit
affirmed on June 2, 2014. Timely motions for
rehearing and rehearing en banc were denied. On
September 15, 2014, the Chief Justice granted an
extension of time to and including November 27, 2014
to file this Petition. This Petition is being filed within
the time allowed. This Court’s jurisdiction is invoked
under 28 U.S.C. §1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Supremacy Clause is set forth at App.165a.
Relevant provisions of the Federal Power Act are
reprinted beginning at App.166a.



2
INTRODUCTION AND SUMMARY

The Fourth Circuit’s decision holding that the
Federal Power Act (FPA) of 1935, 16 U.S.C. §§824 et
seq., preempts Maryland’s directed procurement of a
power plant needed by that State misconceives, and
crucially alters, the division of state and federal
responsibility under the FPA. It directly undermines
the States’ ability to direct and supervise electricity
and capacity purchases by local utilities, and thus
to meet their citizens’ long-term electricity needs
through traditional means: long-term ratepayer com-
mitments to power plant developers that provide the
reliable revenue stream needed to support the capital
investment required to build a power plant.

Given the enormous up-front investment required
to build a power plant, those commitments are critical.
In 2013, less than 3% of new power plant construction
proceeded without revenue-stabilizing, long-term com-
mitments to power plant developers in place. Those
commitments are typically in the form of long-term
contracts between the developer and local utilities, or
reflect construction by vertically-integrated utilities
that both generate electricity and sell to consumers,
with the assurance that they will recover their costs
through retail rates.

Under the FPA, States have sole authority to
regulate and directly support power plant con-
struction, and to pass the construction costs on to
retail customers. The Federal Energy Regulatory
Commission (FERC) is expressly denied authority
over power plant construction (or retirement).
Therefore, the vitality of the Nation’s energy infra-
structure ultimately depends on targeted state support
for new power plants, most usually—until this and the
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similar Third Circuit case that followed it said no'—
through long-term contracts providing the revenue
stream necessary for power plant development. The
Fourth Circuit’s decision undermines the States’
ability to support that infrastructure development.

Maryland needed a new natural gas electric power
plant to be built in a particular region. It determined
that in the current “economic climate,” existing
markets had not attracted the necessary investment
capital to build the plant. Maryland then conducted
a procurement, offering the successful bidder long-
term contracts with the State’s local utilities,
providing the stable revenue needed to support power
plant construction.

To induce the bids and the capital investment of
nearly three-quarters of a billion dollars needed to
build a new power plant, the Maryland Public Service
Commission (MPSC) offered the successful bidder
a financial arrangement called a “contract for
differences.” Under these contracts, the bidder agreed
to develop and operate the plant, selling its capacity in
the federally-supervised interstate auction, according
to the rules of the auction. The local utilities
would pay the developer the difference between the
developer’s auction sales revenue and its bid price to
build and operate the plant. If the developer’s auction
sales revenue exceeded the bid price, the developer
would rebate the difference to the utilities. The local
utilities would, in turn, recover their costs from (or
rebate surpluses to) their retail customers.

v PPL EnergyPlus, LLC v. Solomon, 766 F.3d 241 (3d Cir.
2014). Separate petitions for certiorari are being filed addressing
that case, which raises the same issue.
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Maryland’s program is an exercise of traditional
powers. To ensure reliable electricity supply,
Maryland directed local electric utilities to enter into
long-term contracts at prices set by competitive
procurement. It promised the utilities that they would
recover their costs from retail customers. It did all this
to spur construction of needed generation resources
available to the State.

In barring Maryland’s program based on “field
preemption,” the Fourth Circuit misconstrued the
FPA in two ways: by equating a developer’s price bid
in a competitive procurement with a price “set” by the
State, and by deeming a supplemental payment to be
a rate subject to FERC review in the first place.

The FPA assigns FERC authority over interstate
wholesale sales of electricity and interstate transmis-
sion. Congress expressly preserved state authority
over electric generation, intrastate transmission, and
electric sales and rates other than wholesale sales.
States retain broad authority over local utilities.
States have long exercised their authority over local
“utility buy-side” decisions to support power plant
development, directing their utilities to buy power (or
approving proposals to buy power) through long-term
contracts that ensure reliable, economical electricity
for their citizens.

Until the decision below—and the Third Circuit
decision that followed it—mnot only the existence of
state authority to direct such long-term contracts,
but the limits of the States’ authority to direct
their utilities to enter into contracts, were clearly
demarcated and well understood. States could
mandate and oversee competitive procurements for
local utilities, and direct them to enter into contracts
at market prices established by those procurements.
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What States could not do was set the price at which
utilities buy, or developers sell, energy or capacity.
State price-setting would usurp FERC’s exclusive
authority.? The Fourth Circuit’s field preemption
theory improperly equates a competitive price, offered
by a developer, with a price impermissibly imposed by
the State. It thereby nullifies the States’ power to
direct local utilities to enter into contracts that meet
their citizens’ needs.

As shown below, the supplemental payments under
the contracts for differences at issue were actually not
rates subject to FERC’s jurisdiction at all because they
did not govern a sale of capacity or electricity. But
even if one were to accept the premise that they were
subject to FERC jurisdiction, that would not mean
preemption. It would simply invite FERC’s review
of those rates at FERC’s initiative or at the behest
of anyone complaining about them. Rates or contracts
subject to FERC’s review cannot usurp FERC’s
jurisdiction. Indeed, by judicially declaring the
contracts invalid, nominally to protect FERC’s
authority, the Fourth Circuit’s decision paradoxically
prevented FERC from exercising any authority it
might have to review those contracts. What Maryland
did not do is set a wholesale rate at which energy or
capacity is purchased. If the purchase price is not
imposed by the State, but by the market, as a
developer’s competitive offer, it does not usurp FERC’s
rate-review authority, and is not “field preempted.”
The Fourth Circuit’s contrary field preemption ruling

2 See Cal. Pub. Utils. Comm’n, 132 FERC {61,047, P 69 (2010),
clarified, 133 FERC 61,059 (2010), reh’s denied, 134 FERC
961,044 (2011).
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misses this basic point, eviscerating boundaries within
which States and FERC have operated for decades.

The Fourth Circuit’s conflict preemption holding
is arguably even broader and equally wrong. FERC
determined that state-supported generators that
complied with FERC’s revised rules could sell capacity
in the FERC-supervised auction without harming the
auction, notwithstanding any “subsidy.” Moreover,
FERC explained that its auction rule changes were not
intended to interfere with state support for new
capacity.? Thus, there was no basis to find actual
conflict between federal and state law.

Instead, the Fourth Circuit posited a policy-minded
conflict, holding that by providing incentives for power
plant development, Maryland “disrupted” incentives
provided by the FERC-supervised auction’s “price
signals.” But FERC’s auction rules and auction prices
do not apply outside the auction. There is no evidence
that Congress or FERC intended auction rates and
rules to be the only source of incentives to invest in
new power plants, and it is unlikely that they would
do so, displacing States from their primary role in
developing the Nation’s energy infrastructure.

Because prices affect investment, FERC has a
limited role in stimulating investment as an “incident”
to its market and rate supervision. But markets are
imperfect. States look farther into the future than
a three year forward auction. They can support
fuel source diversity for environmental or reliability

3 See PJM Interconnection, L.L.C., 137 FERC {61,145, P 89
(2011), aff’d, N.J. Bd. Of Pub. Utils. v. FERC, 744 F.3d 74, 95 (3d
Cir. 2014) (“NJBPU").

4 See Conn. Dep’t of Pub. Util. Control v. FERC, 569 F.3d 477,
484 (D.C. Cir. 2009) (“CDPUC”).
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reasons—to which markets may be indifferent.
They have offered developers long-term support
for electricity infrastructure development when
investment capital is not otherwise forthcoming.®
That authority necessarily resides with States because
FERC itself cannot sponsor new power plants.
Government-directed procurements like Maryland’s
spur investment when markets are not otherwise
attracting needed investment capital.

The Fourth Circuit’s rulings equating a pro-
curement with a rate set by the State, and questioning
the States’ authority to incentivize power plant
construction, undermine a tool widely used by States
to stimulate construction and other energy initiatives.
Directions to local utilities to buy electricity or
capacity stimulate power plant construction and
support other energy initiatives. All such contracts
“set rates,” and provide incentives different from
auction incentives. The particular mechanism used
here is especially useful. New Jersey used a nearly
identical approach to support three power plants
needed by that State.® That approach is well-suited to
its purpose. A “guarantee” measured by the difference
between what the developer bids to build a plant, and
what it earns selling its capacity, effectively limits
ratepayer contributions to the project.

A quarter century ago, the Court directed courts
considering “field preemption” under the FPA’s sister
statute to “take seriously the lines Congress drew in

5 The Fourth Circuit’s backup theory, that 20-year contracts
conflict with the three year lock-in for auction prices, is equally
ill-conceived. FERC’s auction purchase rules do not set policy
outside the auction. See infra at 31-32.

6 See Solomon, 766 F.3d at 248-49.
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creating a dual regulatory system,” and avoid
“extravagant” interpretations of federal energy
regulatory jurisdiction at the States’ expense. Nuw.
Cent. Pipeline Corp. v. State Corp. Comm’n of Kan.,
489 U.S. 493, 512-13 (1989). The Court also
admonished that the inevitable interaction between
state and federal initiatives should not be mistaken for
preemptive conflict. Id. at 517-18. The Fourth
Circuit’s decision ignored the Court’s directions. The
Court should grant certiorari to address the important
questions presented and restore the States’ power to
support needed energy infrastructure development.

STATEMENT

A. The FPA Preserves the States’ Power
To Support Power Plant Construction

The “[n]eed for new power facilities, their economic
feasibility, and rates and services, are areas that have
been characteristically governed by the States.” Pac.
Gas & Elec. Co. v. State Energy Res. Conservation &
Dev. Comm’n, 461 U.S. 190, 205 (1983). The FPA
preserves each State’s authority to ensure reliable
electricity supply for its citizens by supporting power
plant construction, transmission line approval, or
through development of new technologies. It also
preserves the States’ authority to set retail rates to
support those initiatives.

With the FPA, 16 U.S.C. §§824 et seq., Congress
vested exclusive regulatory authority over the “sale
of electric energy at wholesale in interstate commerce”
in what eventually became FERC. 16 U.S.C. §824(a),
(b)(1). FERC also has authority over practices
“affecting,” or “in connection with,” rates. 16 U.S.C.
§§824d, 824e. But FERC’s authority extends “only” to
matters “not subject to regulation by the States.” Id.
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§824(a). Moreover, FERC “shall not have jurisdiction,
except as specifically provided . . ., over facilities used
for the generation of electric energy.” 16 U.S.C.
§824(b)(1).

While the federal role has changed over time,
“States retain significant control over local matters,”
including “utility generation and resource portfolios”
and “utility buy-side . . . decisions,” i.e., where the
utility purchases power to meet its needs rather than
construct its own facilities. New York v. FERC, 535
U.S. 1, 24 (2002). In 2005, when Congress expanded
FERC jurisdiction over transmission and reliability
standards, see 16 U.S.C. §§8240 et seq., it again
denied FERC the authority “to order the construction
of additional generation . . . capacity,” 16 U.S.C.
§8240(1)(2), confirming that “[n]Jothing in this section
shall be construed to preempt any authority of any
State to take action to ensure the safety, adequacy,
and reliability of electric service within that State
.o Id. §8240(1)(3).

State support for power plant construction through
supervision of local wutilities and state-approved
charges on retail ratepayers is, of course, nothing new.
Under the classic regulatory model, with vertically-
integrated utilities which both generate electricity and
sell electricity to retail ratepayers, States ensured
needed new power plant construction by allowing local
utilities to recover prudently incurred costs from retail
ratepayers. Many States continue to have vertically-
integrated utilities. = Others, like Maryland, have
partially restructured their electric power sector
by requiring their local utilities to buy some or all of
their generation requirements from the interstate
markets, again with the costs of those purchases borne
ultimately by retail ratepayers.
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Even in restructured states, state regulators retain
regulatory control over purchasing decisions by their
local utilities, and the rates they charge their
customers. States use that authority to direct those
utilities to enter into long-term contracts to purchase
power (or to approve such contracts). Those contracts
assure reliable electricity supplies for state citizens.
And they assure developers of the long-term revenue
stream needed to finance projects costing hundreds of
millions of dollars.

Almost all (more than 97%) of new power plant
construction rests on long-term commitments, under-
written by ratepayers. Those commitments typically
take the form of long-term contracts between the
developer and the regulated local utility (64%), or
construction by the local utility that owns the power
plant and sells to retail consumers (29.6%). Only 2.4%
of recent new generation capacity was built “on spec,”
i.e., relying solely on short-term open market sales.”

State authority to direct local utilities to buy power
or capacity from prospective developers poses no
conflict with federal law or policy. See 18 C.F.R.
§35.27 (recognizing States’ authority to “establish . . .
[clompetitive procedures for the acquisition of electric
energy . . . purchased at wholesale”). This includes the
authority to “dictate the generation resources from
which utilities may procure electric energy.” Cal. Pub.

" These figures are for 2013. See American Public Power
Association, Power Plants Are Not Built on Spec—2014 Update
at 1-2 and Table 1 (2014) (“2014 APPA Study”), http://
g00.gl/t62QuS. Similar figures are available for 2011. See
American Public Power Association, Power Plants Are Not Built
on Spec: An Analysis of New Electric Generation Projects
Constructed in 2011 at 5-6 and Table 2 (2012) (“2012 APPA
Study”), http://goo.gl/WCboHw.
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Utils. Comm’n, 134 FERC {61,044, P 30 & n.62
(2011). If the resulting contracts are subject to FERC
jurisdiction, FERC may review them.

What States may not do is set the price (rather than
have the price set competitively) at which electricity or
capacity is sold at wholesale. Only FERC can
determine whether prices subject to its jurisdiction are
just and reasonable. Compare Midwest Power Sys.,
Inc., 78 FERC {61,067, 61,248 (1997); Cal. Pub. Utils.
Comm’n, 132 FERC {61,047, P 69 (2010) (California
statute “preempted to the extent that the [State] is
setting wholesale rates”), with Doswell Ltd. P’ship, 50
FERC {61,251, 61,756-57 (1990) (approving state-
certified agreement, with prices set by competition);
Commonwealth Atl. Ltd. P’ship, 51 FERC {61,368
(1990).

B. Maryland’s Initiative Supported
Necessary Power Plant Construction

In April 2012, the Maryland Public Service
Commission (MPSC) determined that “long-term
demand for electricity . . . compels us to order new
generation in the amount of 650 to 700 MWs . . . in
Maryland by 2015.” Order No. 84815, No. 9214 at 29
(MPSC Apr. 12, 2012). It explained that market forces
had not “provided sufficient certainty for prospective
generation suppliers to secure financing in the current
economic climate.” Id. at 22.

It offered the successful bidder, agreeing to build the
plant in the desired locale, contracts with Maryland’s
local utilities. CPV offered a plant with the required
capacity and technology and was selected as providing
“the best price.” The 20-year contracts were in the
form of contracts for differences, a hedge. The party
that would ordinarily bear the risk of yearly price
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fluctuations in capacity revenue (i.e., the developer)
trades that variable revenue for a defined revenue
stream, at its offer price. The counterparty — a local
utility — takes on the risk of fluctuating prices. The
Fourth Circuit deemed these contracts a “guarantee(]”
or “subsidy.” App.18a, 23a.

CPV thus agreed to build a power plant of specified
capacity in Maryland’s desired locale, using
designated natural gas technology, and to sell its
capacity in the federally-supervised capacity auction.?
In consideration, CPV would receive its offer price,
over 20 years. If CPV’s revenues were below the
contract price, Maryland’s local utilities would pay
CPV the difference, and pass any cost on to their
ratepayers. If CPV realized sales revenues above its
yearly contract price, CPV would rebate the difference
to local utilities, which would pass the savings on to
the retail ratepayers.

8 As a definitional matter, “capacity” is used in two related
ways. Capacity is the quantity of electricity that a given resource
can produce or make available. But because electricity demand
fluctuates (and electricity cannot be stored), the ability to provide
electricity on demand is itself sold in interstate markets. As the
D.C. Circuit explained:

“Capacity” is not electricity itself but the ability to produce
it when necessary. It amounts to a kind of call option that
electricity transmitters purchase from parties—generally,
generators—who can either produce more or consume less
when required. The penultimate and most proximate buyers
of capacity (before the consumers who ultimately shoulder
the costs in their utility bills) are . . . the public utilities that
deliver electricity to end users.

See CDPUC, 569 F.3d at 479.
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C. FERC Can Influence Power Plant
Development Only Indirectly Through
Its Market and Rate Supervision

Under the FPA, FERC regulates interstate whole-
sale energy markets and has exclusive authority to
determine whether rates are “just and reasonable.” 16
U.S.C. §824d(a). FERC may also choose to regulate
other matters “affecting” or “in connection with”
rates. 16 U.S.C. §§824d, 824e. FERC has encouraged
formation of “regional transmission organizations,”
which coordinate generators, transmission resources
and wholesale purchasers. PJM Interconnection,
L.L.C. (PJM), spanning most of thirteen states,
including Maryland, is the largest of these entities.

Capacity is frequently bought and sold through
bilateral contracts. See NRG Power Mktg., LLC v. Me.
Pub. Utils. Comm’n, 558 U.S. 165, 171 (2010) (“The
[FPA] allows . . . sellers and buyers [to] agree on rates
by contract.”).” Non-auction sales are subject to
FERC’s review for “ustness and reasonableness,”
whether the result of state-directed procurements or
not. Where the price is competitively set by a seller
without market power, FERC’s review is limited
because market-based rates are presumed valid. See
Morgan Stanley Capital Grp., Inc. v. Public Util. Dist.
No. 1,554 U.S. 527, 547-48 (2008).

As a supplement to the many other markets and
methods for selling capacity, FERC has encouraged
regional transmission organizations to operate

® Long-term contracts are central to the provision of reliable
electric supply; the FPA is “premised” on them. In re Permian
Basin Area Rate Cases, 390 U.S. 747, 822 (1968). They are a “key
factor fostering stability in the electricity market, to the longrun
benefit of consumers.” NRG, 558 U.S. at 174.
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forward markets for capacity sales. See, e.g., Conn.
Dep’t of Pub. Util. Control v. FERC, 569 F.3d 477,
484 (D.C. Cir. 2009) (“CDPUC”). A forward market
functions as a clearing house for purchases and sales,
and can also generate “price signals” that may prompt
investment in new plants (or retirement of old ones).
See New England Power Generators Ass’n, Inc. v.
FERC, 757 F.3d 283, 287 (D.C. Cir. 2014).

The D.C. Circuit approved FERC’s development of
organized forward capacity markets. See CDPUC,
569 F.3d at 484-85. FERC premised that approval by
explaining that it was merely exercising its authority
over wholesale prices and markets, which could
incidentally spur power plant construction. Such
incidental effects, the court said, would not displace or
invade the States’ primary authority over power plant
construction. Id.

PJM’s auction, the Reliability Pricing Model (RPM),
operates in conjunction with, and in no way displaces,
the many other methods of buying and selling capacity
in the region. PJM surveys the region to predict how
much capacity will be needed three years hence.
Almost all generators must offer their capacity—
including capacity that is already the subject of other
contracts, at prices different than the auction price—
for one year, three years in the future. Offers to sell
are stacked, lowest to highest. The clearing price is
the highest price PJM must accept to acquire the
capacity to meet projected demand. Offers above that
price are rejected. Accepted offers are paid the
clearing price, no matter what the actual offer was.
PJM buys the accepted capacity at the clearing price
and resells it to auction purchasers. App.9a-10a.

Almost all capacity is offered into this auction at
“zero”—meaning that offerors are “price takers,”
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selling at whatever clearing price the auction
produces. That is because a power plant requires
enormous up-front capital investment. Once those
costs are sunk, the cost of supplying capacity is small,
so a rational offeror wants to be paid something,
rather than nothing, and will offer at a price certain to
clear. Moreover, utilities that have already bought
capacity under long-term contracts are required to
participate in the auction, and will likewise offer that
contracted capacity into the auction at zero.

Given the reasoning of the Fourth Circuit, it bears
emphasis that the auction clearing price controls
auction sales, but does not set a price for the plethora
of transactions outside the auction. It is a “residual”
pricing model only. Much capacity offered into the
auction is already subject to long-term bilateral
contracts, under which local utilities (with the
concurrence or at the direction of the State) buy
capacity at negotiated or competitively bid prices,
different from the auction price. FERC requires the
owner of that capacity to offer it into the auction. In
other words, the local utility buys capacity, long-term,
and resells it at auction. The result is multiple prices
for capacity, even for capacity later sold through the
auction.

The net economic effect of state-directed bilateral
capacity purchase agreements is, of course, the same
as that of the contracts for differences at issue here:
The local utility and its ratepayers absorb the
difference between the long-term price at which it
contracted, and whatever the yearly auction price
turns out to be.
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D. FERC Approved CPV’s Sale Of Capacity
In the Auction

New gas-fired generators are barred from entering
the auction as price-takers, and are instead required
to clear their first (but not subsequent) auction with
a minimum offer price reflecting costs. Until the
2012 auction, however, FERC had exempted state-
supported generators from minimum offer price rules,
allowing them to bid zero so that state-sponsored
projects would receive the clearing price for their
capacity. N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 74,
79, 86 (3d Cir. 2014) (“NJBPU?).

In response to Maryland’s and New Jersey’s similar
programs, FERC subjected state-supported generators
to minimum offer price rules (to which they had
formerly been exempted), but held that “even if
discriminatory subsidies are being received, if the
resource is needed at the [minimum offer price] then
it . . . should be permitted to participate in the auction
regardless of whether it also receives a subsidy.” Id.
at 98, 111 (FERC “permit[ted] states to develop
whatever capacity resources they wish, and to use
those resources to any extent that they wish, while
approving rules that prevent the state’s choices from
adversely affecting wholesale capacity rates.”)
(internal quotation marks omitted).

CPV offered its capacity in the 2012 auction under
these rules. Its offer cleared, meaning that its capacity
will be sold, and FERC approved the clearing price.
See PJM Interconnection, L.L.C., 143 FERC 61,090,
P 143 (2013).

E. The Decisions Below

Respondents include incumbent generators claiming
that competition from the successful bidders would



17

affect their prices in the auction. They brought this
case in the United States District Court for the
District of Maryland against members of Maryland’s
Public Service Commission. Respondents also brought
a parallel case challenging New dJersey’s similar
program. See PPL EnergyPlus, LLC v. Solomon, 766
F.3d 241 (3d Cir. 2014). Petitioner CPV intervened.

Respondents asserted that the Maryland initiative
was “field preempted,” “conflict preempted,” and
violated the Commerce Clause. The district court held
for Respondents on “field preemption,” App.129a,
declined to resolve the conflict preemption claim,
App.37an.5, and rejected the Commerce Clause claim,
App.37a.

CPV and the Maryland defendants appealed. The
Fourth Circuit affirmed. On “field preemption,” it held
that the contract payments “effectively supplant(]” a
wholesale rate, invading FERC’s exclusive jurisdiction
over rates. App.17a.

The panel also found conflict preemption. It held
that “Maryland’s initiative disrupts [FERC’s] scheme
by substituting the state’s preferred incentive
structure for that approved by FERC.” App.23a. The
Fourth Circuit did not identify the source of its belief
that the FERC-supervised auction was an exclusive
source of incentives, displacing the States.

The Fourth Circuit panel also held that Maryland’s
20-year subsidy conflicted with FERC’s “policy choice”
to allow prices for sales within the auction to be locked
in for only three years. The Fourth Circuit did not
explain why an internal auction sales rule would apply
to transactions outside of the auction, or why its
reasoning would not similarly prohibit the many
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existing long-term contracts with locked-in capacity
prices.

REASONS TO GRANT THE PETITION

The Fourth Circuit’s rulings (and those of the Third
Circuit, addressing New dJersey’s similar program)
dangerously restructure the federal-state division of
authority under the FPA — dangerously because they
displace the only governmental authorities, the
States, authorized to directly support new power plant
construction. The decision disregards this Court’s
stringent standards for finding preemption within the
framework of interlocking federal-state electricity
regulation. It finds improper state rate-setting where
the State set no rate. And it hobbles the States
in structuring incentives for new power plant
construction, as well as for clean and renewable
energy initiatives.

As reflected in earlier decisions of the D.C. and
Third Circuits, FERC’s supervision of markets and
rates gives FERC some incidental ability to influence
power plant construction. But that incidental power
leaves intact the States’ primary authority: over power
plant construction, over capacity and electricity “buy-
side” decisions by state utilities, and over ratepayer
charges to support those activities. In finding
preemption based on a State’s support of new plant
construction through long-term, ratepayer-backed
contracts with the State’s local utilities, and in
granting primacy to the federally-supervised capacity
auction as a source of incentives, the decision below
turns the FPA’s division of responsibility upside down.
It contradicts the basic premises upon which FERC
initiated the capacity auctions.
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Though the Fourth Circuit declared its ruling
“limited,” it is not. The broad theory of improper
state rate-setting underlying the finding of “field
preemption,” and the equally broad notion of “conflict
preemption” based on the idea that the federally-
supervised auction displaces state-created incentives
for power plant construction, strike at the core of the
States’ ability to support power plant construction
through long-term contracts and rate-payer support.
The legal premises of the decision are decidedly wrong,
and the restructuring of state-federal authority
dramatic.

Moreover, the practical future effects of the court’s
ruling, and the disabling threat they pose to the
States’ ability to support energy infrastructure, are, as
shown below, even more pronounced. By curbing the
use of state-directed contracts, at competitively
determined prices, to encourage power plant
construction and other energy initiatives, the decision
will hobble the States’ ability to assure the creation of
reliable energy supplies to meet their citizens’ — and,
thus, the Nation’s — energy infrastructure needs.
Those needs cannot be directly addressed by FERC
under the FPA; Congress left those matters to the
States. For the reasons described below, the Court
should grant certiorari to address the important
questions presented.

I. THE DECISION BELOW CONFLICTS
WITH THIS COURT’S PRECEDENTS AND
THE STRUCTURE OF THE FPA

A.The Decision Disregards The Standards
For Finding FPA Preemption

All “pre-emption cases . . . start with the assumption
that the historic police powers of the States were not
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to be superseded by the Federal Act unless that
was the clear and manifest purpose of Congress.”
Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996).
The “[n]eed for new power facilities, their economic
feasibility, and rates and services, are areas that have
been characteristically governed by the States.” Pac.
Gas & Elec., 461 U.S. at 205.1 The FPA expressly
preserves state authority, and forecloses FERC
authority, over such matters.

FERC has exclusive jurisdiction over interstate
sales and rates. 16 U.S.C. §824(a)-(b). FERC has
jurisdiction over matters affecting or in connection
with rates as well. FERC is denied “urisdiction,
except as specifically provided in this subchapter . . .

over facilities used for the generation of electric
energy.” 16 U.S.C. §824(b)(1).

The resulting system of “interlocking” state-federal
responsibility impacts preemption standards. With
respect to field preemption, this Court cautioned, in
the context of the FPA’s sister statute, the Natural
Gas Act, against “an extravagant . . . mode of
interpretation” of FERC’s authority that would
undermine powers reserved to the States.!! Nw. Cent.,

10 The Fourth Circuit’s theory that this presumption can be
disregarded because the FPA provides for federal regulation of
interstate rates, App.20a, is a non sequitur. Maryland, here,
exercised traditional powers over power plant construction,
utility procurement decisions, and retail rates. The decision
below bars States from exercising those powers.

1 While Northwest Central interpreted the Natural Gas Act
(“NGA”), the same principles apply under the FPA: Because
the relevant provisions of the FPA and the Natural Gas Act
are “in all material respects substantially identical,” there is
an “established practice of citing interchangeably decisions

interpreting the pertinent sections of the two statutes.” Ark. La.
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489 U.S. at 512-13. State programs are not field
preempted merely because they affect matters within
FERC’s jurisdiction, as they inevitably do. Field
preemption is found only where the State enters the
federal sphere, as by setting rates for or regulating
interstate transactions, id., which Maryland did not do
here.

Courts must be equally circumspect in judging
conflict preemption, analyzing “sensitively” so as to
preserve the States’ role. Id. at 515. The general
approach, anticipated by Congress, is one of federal
accommodation, not preemption. Id. at 517-18.
Conflict preemption is found only when interference
with FERC’s regulation is “so extensive and
disruptive” that “federal accommodation must give
way to federal pre-emption.” Id.

Even on these basic points, the Fourth Circuit held
to the contrary. It found that the mere fact that FERC
had to consider accommodation and changed the
auction rules in response to Maryland’s initiative
(albeit only by subjecting state-subsidized entities to
the rules to which other new generators are subject)
supported “conflict preemption.” App.24a.

B. The Fourth Circuit Decision Conflicts
With The Premises On Which FERC
Initiated Use Of A Forward Market To
Influence New Construction

The Fourth Circuit’s preemption findings are
inconsistent with the premises upon which FERC
developed the forward capacity auctions.

Gas Co. v. Hall, 453 U.S. 571, 577 n.7 (1981) (internal quotation
marks omitted).
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FERC encouraged development of forward capacity
auctions in some regions in part to improve the ability
of “the market” to generate cogent price signals to
potential investors. But there is simply no conflict
between improving market mechanisms to better
“signal” future needs, and preserving the States’
authority to support new power plant construction
through specific competitive procurements for bilat-
eral contracts when existing markets alone are not
filling the need. FERC acknowledged from the outset
that a forward capacity auction will not always be
“sufficient to provide appropriate incentives for
efficient investment decisions—whether new entry or
a retirement decision is at stake.”? FERC explicitly
acknowledged the continuing role of long-term bi-
lateral capaci