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QUESTIONS PRESENTED 

In Miller v. Alabama, 132 S. Ct. 2455 (2012), this Court held that "the 

Eighth Amendment forbids a sentencing scheme that mandates life in prison 

without possibility of parole for juvenile offenders." Id. at 2469. Petitioner 

was convicted of the first degree murder of her mother and was sentenced 

pursuant to a scheme that gave the sentencing judge discretion to depart 

from a presumptive sentence of life without parole based on a juvenile 

offender's individual circumstances. The judge imposed a sentence of life 

without parole after considering mitigating and aggravating factors unique to 

petitioner's case. The questions presented by the petition are: 

1. Whether petitioner's sentence of life imprisonment without the 

possibility of parole violates the Eighth Amendment under Miller v. 

Alabama. 

2. Whether Miller v. Alabama applies retroactively to cases on 

collateral review, such as this one. 
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STATEMENT 

1. Petitioner Natalie DeMola conspired with her boyfriend and another 

friend to beat DeMola's mother to death. Pet. App. 6. Police discovered the 

victim on the floor of her own house, "unconscious in a pool of blood, with a 

broken nose, a broken jaw, broken ribs, and a skull fracture that ultimately 

proved fatal." People v. Bell, 2007 WL 1653102, at *l (Cal. App. 4th Dist. 

June 8, 2007). The autopsy showed that the victim had bruises and scrapes 

on her face, hands, legs, back, and hip, and that some of those injuries were 

consistent with an assault using brass knuckles. Id. <?ct *6. Her death 

resulted from brain damage, which could have been caused by an impact from 

a fifteen-pound standing lamp that was found at the scene with blood on its 

concrete base. Id. at *5-*6. Petitioner was sixteen years old at the time of 

the murder; her accomplices were a year older. Id. at *3. 

2. Petitioner was convicted of first degree murder in California superior 

court. Pet. App. 6. The jury found that the murder involved two special 

circumstances: it was committed while lying in wait, California Penal Code 

§ 190.2(a)(l5); and it was intentional and involved torture, id. § 190.2(a)(l8). 

See Pet. App. 6. Because of these findings, petitioner's sentence was 

governed by California Penal Code § 190.5(b). That section provides that the 

penalty for a defendant who is convicted of first degree murder involving a 

special circumstance and who was between sixteen and eighteen years old at 
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the time of the crime "shall be confinement in the state prison for life without 

the possibility of parole or, at the discretion of the court, 25 years to life." Id. 

At petitioner's sentencing hearing, the judge stated that he had 

reviewed a probation report that contained mitigating evidence relating to 

petitioner's education, health, substance abuse history, and lack of criminal 

record. Pet. App. 26-27, 160. The judge also considered the specific 

circumstances of the crime. He found that petitioner was "the kingpin" of the 

murder," id. at 169; that the murder would not have taken place but for 

1-otitioner's actions, see id. at 171; and that the victim went through "torture 

. . . at the hands of petitioner" under circumstances that were "heinous," 

"heartless," "uncivilized," and "unthinkable," id. at 171. In addition, the 

judge considered evidence of the impact of the crime on the victim's family. 

Id. at 26, 163-67. The judge imposed a sentence of life without the possibility 

of parole. Id. at 170. 

3. The state Court of Appeal affirmed. See People v. Bell, 2007 WL 

1653102 (Cal. App. 4th Dist. June 8, 2007). 1 As relevant here, the court 

rejected petitioner's claim that her sentence of life without parole amounted 

to cruel and unusual punishment under the Eighth Amendment. Pet. App. 

1 The court modified the judgment against petitioner because the trial court had 
erroneously imposed a parole revocation restitution fine. See 2007 WL 1653102 at *1. 
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148-52. The California Supreme Court denied discretionary review on 

September 25, 2007. Id. at 142. 

4. Petitioner filed a habeas petition in federal district court on January 

6, 2010. Pet. App. 129. The petition raised numerous claims, including 

petitioner's Eighth Amendment challenge to the length of her sentence, and a 

claim that her Sixth Amendment rights were violated when the trial court 

removed a sitting juror for misconduct during jury deliberations. See id. at 

132-33. The district court granted relief to petitioner on her Sixth 

Amendment claim but did not reach any of the remaining claims. Id. at 121-

25 

5. The State appealed. A few weeks before the State filed its opening 

brief, this Court held in Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012), that 

"the Eighth Amendment forbids a sentencing scheme that mandates life in 

prison without possibility of parole for juvenile offenders." Because the 

district court had not ruled on petitioner's Eighth Amendment claim, the 

State did not address that issue in its brief. 

Petitioner's answering brief focused primarily on her Sixth Amendment 

claim, but contained a two-page section addressing Miller. C.A. Doc. 31 at 

40-41. Petitioner argued that if the court of appeals reversed the district 

court on the Sixth Amendment claim, it should nevertheless affirm the 
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judgment based on Miller. Id. at 41. The State's reply brief argued that the 

question was not properly before the court of appeals. C.A. Doc. 37 at 11-12. 

Shortly after oral argument, petitioner submitted a letter urging the 

court of appeals to remand the case in order to allow petitioner an 

opportunity to "resubmit her [Eighth Amendment] claim to state court and 

have it consider her mitigating evidence in deciding whether life without 

parole is appropriate." C.A. Doc. 60 at 2. Petitioner noted that "[t]he state 

court did not have the benefit of Miller when it denied the claim, and the 

district court never ruled on the claim," and argued that "[t]he presentation 

and analysis required by Miller have never been done." Id. 

The court of appeals reversed with respect to petitioner's Sixth 

Amendment claim, and rejected petitioner's alternative argument that her 

sentence violated the Eighth Amendment in light of Miller. Pet. App. 1-28.2 

The court observed that counsel for petitioner had "switched positions and 

tried to withdraw from appeal [the] Eighth Amendment," and noted that it 

would "not permit after argument a preemptive withdrawal of a claim that 

was fully raised, briefed, and argued before our court." Id. at 6- 7 n. l. After 

"assuming, without deciding, that Miller applies" retroactively to this case, 

2 After the court of appeals issued its opm10n, petitioner sought rehearing and 
rehearing en bane. See C.A. Doc. 66. Thereafter, the court of appeals amended its opinion to 
clarify its Eighth Amendment holding and denied rehearing. Pet. App. 3-4. The opinion 
discussed in the main text is the amended opinion. 
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the court held that petitioner "cannot establish an Eighth Amendment 

violation." Id. at 26, 28. The court reviewed the scheme under which 

petitioner was sentenced and the transcript of petitioner's sentencing 

hearing, and held that "[b]ecause the sentencing judge did consider both 

mitigating and aggravating factors under a sentencing scheme that affords 

discretion and leniency, there is no violation of Miller." Id. at 27-28. 

ARGUMENT 

The court of appeals correctly held that petitioner's sentence pursuant 

to California Penal Code § 190.5(b) does not violate the Eighth Amendment. 

That decision does not conflict with any decision of this Court, any other 

court of appeals, or any state court of last resort. The case would also be a 

poor vehicle for addressing any Eighth Amendment question, because doing 

so would require first reaching four threshold issues that were not addressed 

by the court of appeals. 

1. a. Petitioner's principal argument is that her sentence of life without 

parole violates the Eighth Amendment in light of this Court's decision in 

Miller. See, e.g., Pet. 21.3 That argument is without merit. 

3 Petitioner asserts that it was inappropriate for the court of appeals to address this 
question without first remanding the case so that her Eighth Amendment claim could be 
"adjudicated in district court." Pet. 18. It is therefore unclear whether petitioner seeks 
plenary review of her claim by this Court, or an order granting the petition, vacating the 
judgment of the court of appeals, and remanding for further proceedings before the district 

(continued ... ) 
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The petitioners in Miller were sentenced under state statutes that 

carried mandatory minimum punishments of life imprisonment without the 

possibility of parole, without allowing "the sentencing authority ... any 

discretion to impose a different punishment." Miller, 132 S. Ct. at 2460; see 

id. at 2461-63 (citing Ark. Code Ann. § 5-4-104(b) (1997), Ala. Code §§ 13A-5-

40(9), 13A-6-2(c) (1982)). This Court held that the sentences were 

unconstitutional because "the Eighth Amendment forbids a sentencing 

scheme that mandates life in prison without possibility of parole for juvenile 

offenders." Miller, 132 S. Ct. at 2469. But the Court did "not foreclose a 

sentencer's ability" to impose a sentence of life without parole on a juvenile 

convicted of homicide. Id. Rather, Miller required "only that a sentencer 

follow a certain process-considering an offender's youth and attendant 

characteristics-before imposing [that] penalty." Id. at 2471; see also id. at 

2475 ("[A] judge or jury must have the _opportunity to consider mitigating 

circumstances before imposing the harshest possible penalty for juveniles."). 

In this case, as the court of appeals recognized, petitioner "was not 

sentenced to life without the possibility of parole pursuant to a mandatory 

( ... continued) 

court. To the extent petitioner seeks a summary order granting and remanding the case, this 
Court typically employs such orders to "flagO" for a lower court "a particular issue that it 
does not appear to have fully considered." Lawrence ex rel. Lawrence v. Chater, 516 U.S. 163, 
167 (1996) (per curiam). Here, the court of appeals has already considered the Eighth 
Amendment issue and applied Miller to the facts of petitioner's case. 
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sentencing scheme that did not afford the sentencing judge discretion to 

consider the specific circumstances of the offender and the offense." Pet. 

App. 26 (emphasis added). She was sentenced under a statute prescribing 

"confinement in the state prison for life without the possibility of parole or, at 

the discretion of the court, 25 years to life." Cal. Penal Code § 190.5(b) 

(emphasis added). At the time that petitioner was sentenced, California 

courts construed this statute as "establishing a presumption in favor of life 

without parole," but also recognized that sentencing judges retained 

"discretion ... to choose the less severe sentence of 25 years to life ... m 

recognition that some youthful special circumstance murderers might 

warrant more lenient treatment." See People v. Gutierrez, 58 Cal. 4th 1354, 

1369-70, 324 P.3d 245, 171 Cal. Rptr. 3d 421 (2014) (quoting People v. Guinn, 

28 Cal. App. 4th 1130, 1141-42, 33 Cal. Rptr. 2d 791 (1994)). 

The record in this case establishes that the sentencing judge operated 

within this framework, giving "individualized consideration" to petitioner's 

circumstances before determining her sentence. Miller, 132 S. Ct. at 2469-70. 

The judge reviewed and considered a probation department report that 

contained "mitigating evidence related to [petitioner's] education, health, 

substance use history, and lack of a prior criminal record." Pet. App. 26-27; 

see id. at 160, 172-82. As the court of appeals noted, however, the judge 

ultimately found that petitioner was "the kingpin in organizing this murder," 
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which was "well-organized" and "well-executed." Id. at 169; see id. at 26. The 

judge also observed that petitioner's "participation in this case, it is shocking, 

this crime is heinous, it is an unthinkable crime demonstrating a cold, 

heartless, and uncivilized attack on her mother," and that "but for 

[petitioner's] hatred of her mother,'' her co-defendants "would not be here." 

Id. at 171. Thus, the judge imposed a sentence of life without parole only 

after considering both the characteristics of the petitioner and the specific 

circumstances of her crime. 

In concluding that this sentencing prc~ess did not violate the Eighth 

Amendment, the court of appeals did not interpret the applicable sentencing 

statute in a manner at odds with state authority. See Pet. 20. The court 

understood the scope of a sentencing judge's discretion under§ 190.5(b) in the 

same way as the California courts at the time of petitioner's sentencing. 

Compare Pet. App. 26 (decision below) (noting that Cal. Penal Code § 190.5(b) 

"affords a sentencing judge discretion to impose a sentence of 25 years to life 

imprisonment in recognition that some youthful offenders might warrant 

more lenient treatment"), with Guinn, 28 Cal. App. 4th at 1141 (holding that 

§ 190.5(b) provides a sentencing judge with "discretion ... to choose the less 

severe sentence of 25 years to life . . . in recognition that some youthful 

special circumstance murderers might warrant more lenient treatment"). 
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Petitioner relies on the California Supreme Court's recent decision in 

Gutierrez, to argue that a presumption in favor of a sentence of life without 

parole "is inconsistent with Miller." Pet. 20. 4 But Gutierrez declined to 

decide whether it violated the Eighth Amendment for a sentencing judge to 

construe § 190.5(b) as creating such a presumption. See 58 Cal. 4th at 1369. 

The court instead invoked the canon of constitutional avoidance, construing 

§ 190.5(b) to contain no presumption in order to avoid the constitutional 

question. See id. at 1373-87. The court observed only that it would "raiseO 

serious constitutional concerns under the reasoning of Miller" to interpret 

§ 190.5(b) to contain a presumption." Id. at 1387. And there is no indication 

that the use or lack of a presumption made any difference to the sentence 

actually imposed in this case. 

Finally, petitioner mistakenly faults the court of appeals (Pet. 19) for 

not addressing Blackwell v. California, 133 S. Ct. 837 (2013), where the 

petitioner was sentenced to life without parole pursuant to § 190.5(b) and this 

Court granted, vacated, and remanded in light of Miller. Because a GVR 

order does "not amount to a final determination on the merits," Henry v. City 

of Rock Hill, 376 U.S. 776, 777 (1964) (per curiam), there was no need for the 

court of appeals to address Blackwell. In any event, the purpose of a GVR 

4 The opinion in Gutierrez was issued three months after the court of appeals issued 
its amended opinion. 
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order is to tell "the lower court ... to reconsider the entire case in light of the 

intervening precedent-which may or may not compel a different result." 

Stephen Shapiro et al., Supreme Court Practice 360 (10th ed. 2013) (Supreme 

Court Practice). Here, the court of appeals already considered petitioner's 

case in light of Miller, and properly concluded that Miller does not require 

resentencing. 

b. Petitioner identifies no conflict between the decision below and any 

decision of another court of appeals or of a state court of last resort, and the 

State is aware of none. The specific question presented here will arise only in 

a narrow set of cases including juvenile defendants in California who were 

convicted of first degree murder along with a special circumstances finding 

and were sentenced to life without parole under § 190.5(b) before the 

California Supreme Court's decision in Gutierrez. No sentence imposed after 

Gutierrez will have been affected by any presumption in favor of life without 

parole. 

Moreover, California defendants sentenced before Gutierrez may have 

other avenues of relief. Those whose cases are on direct appeal may seek 

resentencing pursuant to Gutierrez. To the extent the California courts (or 

this Court) decide that Miller or Gutierrez apply retroactively, prisoners 

whose convictions became final prior to those decisions may be able to seek 
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relief via state habeas. 5 Indeed, petitioner urged the court of appeals not to 

rule on her Eighth Amendment claim based on her apparent belief that she 

could "resubmit her claim to state court and have [that court] consider her 

mitigating evidence in deciding whether life without parole is appropriate." 

C.A. Doc. 60 at 2; see also Pet. App. 75 (petition for rehearing) (arguing that 

the court of appeals should allow petitioner "to present to state court her 

claim that her sentencing violated the intervening authority of Miller"). 

Finally, under a recently enacted statute, many California inmates who 

were sentenced to life without parole for a homicide committed as a juvenile 

will be eligible for resentencing after serving fifteen years of their sentence. 

See Cal. Penal Code § 1170(d)(2). While that relief is not available to 

defendants, such as petitioner, who tortured their victims, its availability in 

many cases further reduces the general importance of the question that 

petitioner seeks to present. See id. § 1170(d)(2)(A)(ii). 

c. The factual circumstances of this case would also make it a poor 

vehicle for deciding whether the pre-Gutierrez interpretation of § 190.5(b) 

violated Miller. Even if the case were remanded for resentencing, it is not 

likely that petitioner would obtain a sentence of less than life without parole. 

5 The California Supreme Court has granted review in a case involving whether 
Miller is retroactive. See In re Rainey, 172 Cal. Rptr. 3d 651 (Cal. 2014) (further action 
deferred pending consideration and disposition of a related issue in In re Alatriste, S214652 
and In re Bonilla, S214960). The State has argued that Miller does not apply retroactively. 
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The sentencing judge reviewed aggravating and mitigating circumstances 

when he originally imposed the sentence. See supra at 7-8. Nothing in the 

record suggests that further consideration would cause the judge to impose a 

lesser sentence. 

Miller directs that a sentencing court should consider, among other 

things, "the extent of [a defendant's] participation in the conduct and the way 

... peer pressures may have affected him." 132 S. Ct. at 2468. Here, the 

judge found that petitioner was the "kingpin" behind the brutal murder, and 

·G.1.~t the murder would not have taken place but for her participation and 

leadership. Pet. App. 169, 171. Miller also instructs that the court should 

consider all "the circumstances of the homicide offense." 132 S. Ct. at 2468. 

Here, the judge found petitioner's participation in the case to be "shocking,'' 

and the "cold, heartless, and uncivilized attack" petitioner committed on her 

mother to be "heinous" and "unthinkable." Pet. App. 171. While Miller 

identifies other considerations not expressly addressed by the sentencing 

judge here, petitioner cites no record evidence that would weigh in favor of a 

more lenient sentence. 

2. This case would also be a poor vehicle for review because before the 

Court could reach petitioner's Eighth Amendment claim it would have to 

resolve four issues that were never addressed by the courts below. 



13 

a. First, there is a potential jurisdictional defect that was not raised by 

the parties below or addressed by the court of appeals. Petitioner prevailed 

before the district court on a Sixth Amendment claim and that court never 

reached her separate Eighth Amendment claim. After the State appealed, 

petitioner raised the Eighth Amendment claim in her answering brief as an 

alternative ground for affirmance of the district court's judgment. Petitioner 

never sought a certificate of appealability pursuant to 28 U.S.C. § 2253(c), 

and the court of appeals never issued one. There is a division of authority 

over whether a court of a"i)peals lacks jmisdiction to consider an alternative 

ground for affirmance advanced by a habeas petitioner under these 

circumstances. 6 This Court will address that question in Jennings v. 

Stephens, No. 13-7211 (argued on Oct. 15, 2014). If the Court affirms the 

judgment of the Fifth Circuit in Jennings, the logic of that decision will likely 

suggest that the court of appeals lacked jurisdiction in this case to consider 

petitioner's Eighth Amendment claim without granting a certificate of 

G Compare Lawhorn v. Allen, 519 F.3d 1272, 1285 n.20 (11th Cir. 2008) (court of 
appeals may not address alternative ground raised by habeas petitioner in answering brief in 
absence of COA); Rios v. Garcia, 390 F.3d 1082, 1086-88 (9th Cir. 2004) (same), Manokey v. 
Waters, 390 F.3d 767, 773-74 (4th Cir. 2004) (same), Grotto v. Herbert, 316 F.3d 198, 209-10 
(2d Cir. 2003) (same), Jennings v. Stephens, 537 F. Appx. 326, 338-39 (5th Cir. July 22, 
2013), cert. granted, 134 S. Ct. 153 (2014) (same), with Szabo v. Walls, 313 F.3d 392, 397-98 
(7th Cir. 2002) (habeas petitioner may raise arguments in support of judgment as appellee 
without first obtaining COA). Although the Ninth Circuit has previously held that it was 
without jurisdiction to consider alternative grounds raised in a habeas petitioner's answering 
brief where a COA had not issued, see Rios, 390 F.3d at 1086-87, the State did not object to 
consideration of petitioner's argument on that ground here, and the court of appeals did not 
consider or apply the jurisdictional bar on its own motion. 
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appealability. Such a lack of jurisdiction in the court of appeals would be an 

additional reason for this Court to deny or dismiss the present petition. See 

Davis v. Jacobs, 454 U.S. 911, 912-19 (1981) (opinions of Stevens and 

Rehnquist, JJ.). 

b. Second, petitioner concedes that "she can obtain federal habeas relief 

on the basis of Miller only if Miller applies retroactively on collateral review." 

Pet. 22; see id. at i (second question presented). Under Teague v. Lane, 489 

U.S. 288 (1989), a "new rule applies retroactively in a collateral proceeding 

only if (1) the rule is substantive or (2) the rule is a watershed rule of 

criminal procedure implicating the fundamental fairness and accuracy of the 

criminal proceeding." Whorton v. Bockting, 549 U.S. 406, 416 (2007) (internal 

quotation marks and alteration omitted). The lower courts that have 

addressed the question agree that Miller announces a "new rule," but are 

divided over whether it is a "substantive" rule that may be applied 

retroactively on collateral review or a "procedural" rule that may not.7 As 

7 Compare, e.g., In re Morgan, 713 F.3d 1365, 1367-68 (11th Cir. 2013) (holding that 
new rule announced by Miller is not retroactive because it is procedural without considering 
watershed status, which was not raised by the defendant), People v. Carp, 496 Mich. 440 
(2014) (same), State v. Tate, 130 So. 3d 829 (La. 2013) (Miller not retroactive because it is 
procedural and not a watershed rule), Chambers v. State, 831 N.W.2d 311 (Minn. 2013) 
(same), and Craig v. Cain, 2013 WL 69128 (5th Cir. Jan. 4, 2013) (same), with, e.g., State v. 
Mantich, 842 N.W.2d 716 (2014) (Miller announced a new substantive rule that is 
retroactive), Jones v. State, 122 So. 3d 698 (Miss. 2013) (same), State v. Ragland, 836 N.W.2d 
107 (Iowa 2013) (same), and Diatchenlw v. District Attorney for Suffolk Dist., 1 N.E.3d 270 
(Mass. 2013) (same). 
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petitioner acknowledges, this Court could not reach the Eighth Amendment 

issue presented by her petition without first resolving that divisive question. 

This Court has not addressed that question, and this case would not be 

a good vehicle for doing so. The court of appeals did not examine the 

retroactivity issue because it held that petitioner's sentence did not violate 

the rule announced in Miller even assuming that the rule applied 

retroactively. See Pet. App. 26 n.6. For that reason, petitioner would be 

unlikely to obtain sentencing relief even if this Court answered the 

retroactivity question in her favor. 8 Any consideration of the retroactivity 

issue by this Court would be more appropriate in a case in which the issue 

was addressed by the court of appeals and the answer would be more likely to 

make a practical difference. 

c. Third, if the Court were to grant review and hold that Miller is 

retroactive, it would then confront another open threshold question involving 

the Antiterrorism and Effective Death Penalty Act (AEDPA). 

Because petitioner is a state prisoner challenging her sentence m 

federal court, her habeas petition is subject to AEDPA. See, e.g., 28 U.S.C. 

s For the same reason, there is no need to hold this case pending consideration of any 
other petition presenting the Miller retroactivity question. Cf. Nebraska v. Mantich, No. 13-
1348 (cert. denied Oct. 6, 2014). 
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§ 2254(d). "[T]he AEDPA and Teague inquiries are distinct." Horn v. Banks, 

536 U.S. 266, 272 (2002). AEDPA directs that federal habeas relief 

shall not be granted with respect to any claim that was adjudicated on 
the merits in State court proceedings unless the adjudication of the 
claim--

(1) resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established federal law, as 
determined by the Supreme Court of the United States .... 

28 U.S.C. § 2254(d). This provision "requires federal courts to ... measure 

state-court decisions against this Court's precedents as of the time the state 

court renders its decision." Greene v. Fisher, 132 S. Ct. 38, 44 (2011) (internal 

quotation marks and alteration omitted). The state court rendered its 

decision in this case in 2007. This Court's precedents as of that time did not 

include Miller, which was decided in 2012. See Pet. App. 148. So the state 

court's decision could not have been "contrary to, or involved an unreasonable 

application of," Miller. 

In Greene, however, the Court expressly reserved the question 

"[w]hether § 2254(d)(l) would bar a federal habeas petitioner from relying on 

a decision that came after the last state-court adjudication on the merits, but 

fell within one of the exceptions [to non-retroactivity] recognized in Teague." 

Greene, 132 S. Ct. at 44 n.*. Cf. Bunch v. Smith, 685 F.3d 546, 550-51 (6th 

Cir. 2012) (assuming, without deciding, that a habeas petitioner could rely on 

a case that is retroactive under Teague notwithstanding 28 U.S.C. 
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§ 2254(d)(l)). In order to reach the Eighth Amendment issue presented by 

petitioner, the Court would first need to resolve that question. 

d. Fourth, petitioner's Eighth Amendment claim also implicates the 

exhaustion requirement of 28 U.S.C. § 2254(b)(l), which presents another 

"threshold barrierD" to relief. Day v. McDonough, 547 U.S. 198, 205 (2006). 

Under Section 2254(b)(l), petitioner may not obtain relief on her claim unless 

it appears that she "has exhausted the remedies available in" California state 

court, or that "there is an absence of available State corrective process," or 

~1'9.t "circumstances exist that render [the State corrective] process ineffective 

to protect" petitioner's rights. 

The State has not waived this exhaustion requirement. 

Section 2254(b)(3) requires "expressD'' waiver "through counsel." Counsel for 

the State made no such waiver, and the State argued in its reply brief in the 

court of appeals that petitioner "would have to return to the California courts 

to challenge the sentence." C.A. Doc. 37 at 12; see id. ("The issue of the 

sentence imposed ... would require Demola to return to the California courts 

to seek relief."). The court of appeals did not address the exhaustion 

requirement because it rejected petitioner's claim on the merits. See 28 

u.s.c. § 2254(b)(2). 

Petitioner acknowledges that the state courts have never addressed 

her claim under Miller. See C.A. Doc. 60 at 2. The state courts are open for 
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petitioner to assert that claim in a state habeas petition. Indeed, in a 

separate case m which the California Supreme Court recently granted 

review, the state court of appeal granted habeas relief to a defendant after 

holding that Miller applies retroactively on collateral review. See In re 

Rainey, 172 Cal. Rptr. 3d 651 (Cal. 2014) (granting review). Where, as here, 

"there is an intervening Supreme Court decision that might induce the state 

courts to give relief, the prisoner will be required to apply again for relief 

from the state courts so that they may have the first opportunity to apply the 

new Supreme Court decision." 17B Char~es A. Wright et al., Federal Practice 

and Procedure § 4264.4 (3d ed. 2014). While the State would expect to 

respond to any state habeas petition by arguing that Miller does not apply 

retroactively on collateral review, the possibility that the State could prevail 

on that or other arguments does not relieve petitioner of her obligation to 

present her claim first to the state courts. 9 

9 See l 7B Charles A. Wright et al., Federal Practice and Procedure § 4264.4 (3d ed. 
2014) ("The only occasion in which the prisoner should not be returned to the state forum is 
when it is apparent that the state courts will not give him relief, either because they have 
already held that the intervening Supreme Court decision is not to be applied retroactively or 
because of some state procedural doctrine that will preclude the prisoner from relying on the 
new decision."). 
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CONCLUSION 

The petition for a writ of certiorari should be denied. 
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