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QUESTION PRESENTED

Did the Fifth Circuit err in holding that no rea-
sonable trier of fact could help but conclude that the
University of Texas’s (UT’s) race-preferential admis-
sions policy is narrowly tailored to confer the peda-
gogical benefits of diversity on all its students?
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IDENTITY AND INTEREST OF AMICI CURIAE

Gail Heriot and Peter Kirsanow (“Amici”) are two
members of the eight-member U.S. Commission on
Civil Rights. Members are part-time appointees of the
President or of Congress. This brief is being filed in
Amici’s individual capacities as private citizens.'

The Commission was established pursuant to the
Civil Rights Act of 1957, P.L. 85-315, 71 Stat. 634
(1957). One of the Commission’s core duties is to
gather evidence on issues and make recommenda-
tions to Congress, the President and the American
people. As then-Senate Majority Leader Lyndon
Johnson put it, the Commission’s task is to “gather
facts instead of charges”; “it can sift out the truth
from the fancies; and it can return with recommenda-
tions which will be of assistance to reasonable men.”

The Commission, with Amici’s support, has re-
leased two reports examining the empirical research
on the failure of race-preferential admissions policies.

' Pursuant to this Court’s Rule 37.2(a), all parties have
consented to the filing of this brief. Counsel of record for all
parties received notice at least 10 days prior to the due date of
the Amici’s intention to file this brief. Letters evidencing such
consent have been filed with the Clerk of the Court.

Pursuant to Rule 37.6, Amici affirm that no counsel for any
party authored this brief in whole or in part, and no counsel or
party made a monetary contribution intended to fund this
brief’s preparation or submission. No person other than Amici or
their counsel made a monetary contribution to its preparation or
submission.

? 103 Cong. Rec. 13,897 (1957) (statement of Sen. Johnson).
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This research indicates that students who attend
schools where their entering academic credentials put
them towards the bottom of the class are less likely to
succeed than similarly-credentialed students attend-
ing schools where their academic credentials more
closely “match” the typical student’s. If this research
is correct, race-preferential admissions policies are
working to their supposed beneficiaries’ detriment
rather than to their benefit.

The first such report was Affirmative Action in
American Law Schools (2007), in which the Commis-
sion examined mismatch evidence in the legal educa-
tion context. That research concludes that students,
regardless of race, are less likely to graduate from
law school and pass the bar if they are the beneficiar-
ies of preferential treatment in admissions than if
they attend a school where their entering academic
credentials are like the average student’s.

The second report, Encouraging Minority Stu-
dents to Pursue Science, Technology, Engineering, and
Math Careers (2010), examined mismatch evidence
indicating that students who attend schools where
their entering academic credentials put them in the
bottom of the class are less likely to follow through
with an ambition to major in science or engineering
than similarly-credentialed students who attend
schools where their credentials put them in the
middle or top of the class.
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Amici believe that they are in a special position
to inform the Court about this research and to discuss
how it fits in with the case law on narrow tailoring.

¢

SUMMARY OF ARGUMENT

One important function of the narrow tailoring
prong of the strict scrutiny test is to smoke out insin-
cerity. If a policy is not narrowly tailored to serve its
alleged compelling purpose, there is an excellent
chance that it was not intended for that purpose.

In applying the narrow tailoring requirement to
race-preferential admissions policies, courts must
take a tough-minded, independent look at whether
those policies are narrowly tailored to reap the peda-
gogical benefits of diversity for all students. Fisher v.
University of Texas, 133 S. Ct. 2411 (2013) (“Fisher
I’). If on close examination a policy appears to be
tailored to achieve some other goal instead, then it
must fall.

Alas, no tough-minded, independent look at UT’s
race-preferential admissions policy was undertaken
on remand. The Fifth Circuit’s decision is thus incon-
sistent with Fisher I. If Fisher I had been followed, it
would have been obvious that UT’s claim of being
motivated by a desire to capture any kind of pedagog-
ical benefit is false. If UT were truly so motivated, it
would be extremely concerned about the evidence
that racial preferences are doing more harm than
good for their intended beneficiaries. It would have
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made efforts to balance the pedagogical disad-
vantages of race-preferential admissions policies with
diversity’s speculative pedagogical advantages.

The evidence of disadvantage is especially per-
suasive in the area of science and engineering. Re-
search indicates that the more universities lower
their academic standards to admit aspiring science
and engineering minority students, the fewer success-
ful minority science and engineering majors will be
produced system-wide. If UT were interested in
increasing the number of African-American, Hispanic
and American-Indian science and engineering majors
on campus, it would, for example, be primarily target-
ing students whose academic credentials put them
toward the middle or upper portion of UT’s class.
Many such students are currently attending or con-
sidering attending schools with even higher average
academic credentials than UT’s — like the Massachu-
setts Institute of Technology — where they needed
preferences to gain admission. UT would explain to
these students that their chances of success in science
and technology are greater in Austin than at MIT.
That UT is not doing this speaks volumes.

UT’s race-preferential admissions policy has more
to do with indulging the tastes of legislators, accredi-
tors, donors, students and others for what they super-
ficially regard as social justice than it does with
pedagogy. All of these actors want to think of them-
selves as benefitting minority students, but none
wants to give the means they are employing much
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thought. UT’s policy cannot be said to be narrowly
tailored to promote pedagogical goals.

Ignoring the obvious lack of fit between UT’s
actual admissions policy and its purported compelling
purpose will only allow the problem to fester. To avoid
allowing Fisher I to become a dead letter, this Court
should grant the petition.

¢

REASONS TO GRANT THIS PETITION

UT HAS NOT CARRIED ITS BURDEN OF
PROOF TO SHOW THAT ITS ADMISSIONS
POLICY IS NARROWLY TAILORED TO REAP
THE EDUCATIONAL BENEFITS OF A DIVERSE
STUDENT BODY FOR ALL ITS STUDENTS. IF
THE FIFTH CIRCUIT IS PERMITTED TO IM-
PLICITLY DEFER TO UT, FISHER 1 WILL
HAVE BECOME A DEAD LETTER.

I. The Narrow Tailoring Component to Strict
Scrutiny Helps Smoke Out Defendants
Whose Appeal to a Compelling Purpose is
Insincere.

The purpose of the narrow tailoring part of the
traditional strict scrutiny test is twofold. First, it
ensures that only racial discrimination truly neces-
sary to achieve defendant’s avowed compelling pur-
pose is permitted. Second, it provides an objective test
for ensuring that defendant’s avowed purpose is its
actual purpose. If the policy is not narrowly tailored
to serve the supposed compelling purpose, there is an
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excellent chance other purposes are driving defen-
dant’s discriminatory conduct.

The burden of proof is on the defendant. See City
of Richmond v. J.A. Croson Co., 488 U.S. 469, 510-11
(1989). See also Hays County Guardian v. Supple, 969
F.2d 111 (5th Cir. 1992) (“the burden is on defendants
to show affirmatively that their restriction is narrow-
ly tailored . . .”).

Race-preferential admissions policies are no
exception to the rule that it is usually unwise to take
the justifications offered for race discrimination at
face value. Lurking beneath the pretext of concern for
the educational value of diversity is often one or more
of the motives explicitly rejected by Justice Powell in
Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 307-
310 (1978) (Opinion of Powell, J.) (rejecting, inter
alia, past societal discrimination and a desire to
increase the number of minority professionals as
justifications for race-preferential admissions); see
also Wygant v. Jackson Bd. of Educ., 476 U.S. 267
(1986) (also rejecting past societal discrimination as a
justification); see generally Brian Fitzpatrick, The
Diversity Lie, 27 Harv. J.L.. & Pub. Pol’y 385 (2003)
(pointing out incompatibilities between diversity in
theory and race-preferential admissions in practice).

Some academics have been candid about this.
The year after Bakke, Columbia University law
professor Kent Greenawalt, a skeptic of race-
preferential admissions, declared, “I have yet to find
a professional academic who believes the primary
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motivation for preferential admission has been to
promote diversity in the student body for the better
education of all the students ... ” Kent Greenawalt,
The Unresolved Problems of Reverse Discrimination,
67 Cal. L. Rev. 87, 122 (1979).

Similarly, Harvard law professor Alan Dershowitz
wrote:

The raison d’étre for race-specific affirmative
action programs has simply never been di-
versity for the sake of education. The check-
ered history of “diversity” demonstrates that
it was designed largely as a cover to achieve
other legally, morally, and politically contro-
versial goals.

Alan Dershowitz, Affirmative Action and the Harvard
College Diversity-Discretion Model: Paradigm or
Pretext, 1 Cardozo L. Rev. 379, 407 (1979).

More recently, Harvard law professor Randall
Kennedy, an affirmative action proponent, stated:

Let’s be honest: Many who defend affirma-
tive action for the sake of “diversity” are
actually motivated by a concern that is con-
siderably more compelling. They are not so
much animated by a commitment to what is,
after all, only a contingent, pedagogical hy-
pothesis. Rather, they are animated by a
commitment to social justice.

Randall Kennedy, Affirmative Reaction, Am. Prospect
(March 1, 2003); see also Peter H. Schuck, Affirmative
Action: Past, Present, and Future, 20 Yale L. & Pol’y
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Rev. 1, 34 (2002); Jed Rubenfeld, Affirmative Action,
107 Yale L.J. 427, 471-72 (1997); Owen Fiss, Affirma-
tive Action as a Strategy of Justice, 17 Philosophy &
Pub. Pol’'y 37 (1997); Daniel Golden, Some Backers of
Racial Preferences Take Diversity Rationale Further,
Wall St. J., June 14, 2003 (quoting former UT law
professor Samuel Issacharoff: “‘The commitment to
diversity is not real. None of these universities has an
affirmative-action program for Christian fundamen-
talists, Muslims, orthodox Jews, or any other group
that has a distinct viewpoint.””).

Some of the most important reasons for these
policies are much more mundane. For example, some
universities practice discrimination in admissions
because their federally-appointed accrediting authori-
ties require it. See California Association of Scholars,
et al., Brief Amici Curiae in Support of the Petitioner,
Fisher v. University of Texas (No. 11-345, filed Oct. 19,
2011) (arguing that admissions policies adopted in
whole or in part to appease accreditors or funding
sources are not protected by Grutter-deference);
Margaret Jackson, University of Colorado Medical
School Heals Diversity Gap, Denver Post, Apr. 21,
2012 (“The university has made a concerted effort to
improve diversity among its students since its accred-
iting body — the Liaison Committee on Medical Edu-
cation — cited the school for ‘noncompliance’ in 2010,
when just 106 of 614 students were minorities”); Gail
Heriot, The ABA’s “Diversity” Diktat, Wall St. J., Apr.
28, 2008 (chronicling the ABA’s demands for race-
preferential admissions for the sometimes-resistant
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law schools it accredits); James T. Hammond,
Charleston School of Law: New School Fails to Win
Accreditation So Students Can Take Bar, The State
(Columbia, S.C.), Jul. 12, 2006.

Pressure from state government plays a signifi-
cant role too. More than 23% of medical school and
15% of law school admissions officers report that they
have felt “significant” or “some” pressure to engage in
affirmative action from state and local governments.
Susan Welch & John Gruhl, Affirmative Action and
Minority Enrollments in Medical and Law Schools 80,
Table 3.3 (1998) (“Welch-Gruhl”). Presumably state
universities like UT are more likely to feel that
pressure than private universities. Thirty-eight Texas
state legislators filed an amicus brief in Fisher I,
showing that legislative interest in UT’s race-
preferential admissions runs high.

The federal government’s sticks and carrots are
also a major influence. Some schools report threats of
legal action and threats to withhold funds; others
report that the need to fill out federal paperwork
effectively pressures them to engage in affirmative
action. Welch-Gruhl at 80, Table 3.3; see also Public
Health Service Act, Title VII, § 736, 42 U.S.C. § 293
(2011) (funding Centers of Excellence (“COE”) pro-
grams in health professions education). HHS allo-
cates funds appropriated for COE to schools of
medicine, dentistry, pharmacy, and graduate pro-
grams in behavioral or mental health in part on the
basis of whether these schools “have a significant
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number of URM [under-represented minority] stu-
dents enrolled. . . .”

Private foundations and alumni donors have an
effect, too, by offering carrots to institutions to in-
crease race preferences. See, e.g., Daryl G. Smith, et
al., Building Capacity: A Study of the Impact of the
James Irvine Foundation Campus Diversity Initiative
(May 2006) (discussing a $29 million effort to assist
California colleges and universities with strategically
improving campus diversity); Briefing Room: Com-
mitment to Diversity Leads to Gift, Apr. 5, 2012
(announcing gift by alumnus to Ohio State Universi-
ty).

Student groups also demand more diversity —
sometimes in a civil manner and sometimes not. In
2011, for example, at the University of Wisconsin, a
student mob, egged on by the University’s Vice Prov-
ost for Diversity and Climate, overpowered hotel
staff, knocking some to the floor, to interrupt a press
conference at which the speaker was critical of
race-based admissions policies. See Peter Wood,
Mobbing for Preferences, Chron. Higher Educ., Sept.
22, 2011.

Admissions policies, like many statutes and
regulations, are like sausages. The less one knows
about how they are made, the easier it is to respect
their results. It is rare for them to be narrowly tai-
lored for any particular purpose. They are driven by
practical politics, not pedagogy.
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It is unlikely that the Grutter v. Bollinger, 539
U.S. 306 (2003) Court would have approved the
University of Michigan’s race-preferential admissions
policy if its explanation for it had been: “This is what
our state legislature wants, and it is our judgment
that without the legislature’s support, our educational
mission will suffer”; or “The Mellon Foundation is
very enthusiastic about race-preferential admissions,
and that’s where the money is.” Yet explanations like
these are more consistent with UT’s actual policy
than is any effort to capture diversity’s educational
benefits for all its students.

What motivates legislators, accreditors, donors
and student groups that press for race-preferential
admissions is impossible to state with certainty. It is
unlikely to be pedagogy, since they rarely take an
interest in that subject. More likely, they are trying
(1) to promote one of the aims that Justice Powell
rejected in Bakke as unconstitutional or (2) to help
minorities without giving much thought to how their
goal can be accomplished.

The pretext issue was not argued directly in
Grutter or in Gratz v. Bollinger, 539 U.S. 244 (2003).
It is likely the plaintiffs in those cases wished for a
decisive holding that would resolve the constitution-
ality of race-preferential admissions policies once and
for all, rather than require victims to litigate the
issue on a college-by-college basis. Since the latter
sort of litigation could raise questions of fact for trial,
it would require long-term financing that few high
school students applying for admission to college are
in a position to provide.
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Pretext, however, may also be brought up indi-
rectly through the subtler mechanism of the narrow
tailoring inquiry. This was done in Grutter and Gratz,
although it was secondary to plaintiffs’ primary
argument that the University of Michigan had no
compelling purpose that could justify its resort to race
discrimination.” In Gratz, the argument was crucial.
In Grutter, it seems to have gotten lost in the shuffle.

II. UT Must Narrowly Tailor its Race-
Preferential Policies to Take Account of
Both the Educational Advantages of Diver-
sity and the Educational Disadvantages of
the Gaps in Academic Credentials Created
by its Actions.

When a university engages in race-preferential
policies to please internal and external constituencies
— from accreditors to donors to students to the legisla-
ture — its leaders probably do not feel the need to
think deeply about the educational consequences.
They have accomplished their goal when accreditors
renew the university’s accreditation, when private
foundations and alumni donors make generous gifts,
when their internal diversity bureaucracy feels

°* The Court acknowledged that this argument in Gratz was
secondary and alternative; first and foremost was petitioners’
argument that the educational benefits of diversity are not
sufficient to classify as “compelling.” This argument was fore-
closed by Grutter, 539 U.S. at 268-69.
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respected, when the legislature leaves them alone, or
when students find something else to protest.

On the other hand, if they are attempting to reap
diversity’s pedagogical benefits one would expect that
they would be carefully balancing those benefits with
the pedagogical disadvantages of the gaps in aca-
demic credentials that are thought to be necessary to
achieve that diversity. If it were all about pedagogy,
admissions policies would look very different from
how they look today.

Both Justice Powell’s Bakke opinion and the
opinion in Gratz rejected admissions policies that
were not tailored in a way that demonstrates a true
concern for conferring educational benefits on all
students.

In Bakke, Powell took the position that it is
permissible for a school to discriminate in order to get
diversity’s educational advantages for all its students.
But he took the further position that University of
California, Davis Medical School could not do so by
reserving a set number of slots for racial minorities.
In Powell’s view, the school could hardly claim that it
was inspired by a desire to improve its students’
education through diversity under such circumstanc-
es. In any given year, the school had no way of know-
ing ex ante how great a credentials gap these reserved
seats for racial diversity would necessitate relative to
the size of the credentials gap needed to emphasize
other kinds of diversity. One can’t know the trade-offs
until one has examined the applicant pool that year.
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In essence, Powell called the medical school’s
bluff. If it were really concerned about capturing the
educational benefits of diversity for all its students, it
would have set up an admissions policy that gave it
more flexibility to substitute non-racial varieties of
diversity on those occasions when racial diversity
achieved through preferential treatment threatened
to cause greater pedagogical disadvantages.

That is precisely what is at issue in this case.
If UT were really concerned about capturing the
educational benefits of diversity for all its students, it
would be substituting non-racial varieties of diversity
(e.g., socio-economic status, religion, immigrant status,
political ideology) in view of the considerable evidence
(discussed infra at Part III) that gaps in academic
credentials are imposing serious educational disad-
vantages on its minority students, especially in the
areas of science and engineering.

Gratz is similar. In it, the Court concluded that
“the University’s use of race in its current freshman
admissions policy [was] not narrowly tailored to
achieve respondents’ asserted compelling interest in
diversity.” 539 U.S. at 275 (emphasis added). The
University of Michigan’s College of Literature, Sci-
ence, and the Arts had been adding twenty points to
the “selection index” of all applicants from certain
under-represented races and ethnicities — a sufficient
number to ensure the admission of “virtually every
minimally qualified underrepresented minority
applicant.” The majority held such fixed numerical
preferences to be proof of lack of narrow tailoring.
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Commentators on both sides mocked the Court
for concluding that race-preferential admissions are
constitutional only if universities are careful not to be
too obvious about them. But it is unlikely that proce-
dural flexibility for its own sake was what influenced
Gratz’s swing Justices. A better read of Gratz is that
the Court concluded that the college was likely not
motivated by a genuine desire to capture the educa-
tional benefits of diversity. If the college had been, it
would have been considerably more mindful of the
trade-offs between racial diversity and other dimen-
sions of diversity. A university that was truly con-
cerned about improving education through diversity
would have been more cautious.

In Bakke it was a fixed number of seats; in Gratz
it was a fixed number of points. In both cases, the
real point was that the defendant’s actions belied its
assertion that its policy was driven by concerns over

pedagogy.

III. The Educational Disadvantages of Obtain-
ing Diversity Through Race-Preferential
Admissions Policies Are Too Great to Be
Ignored by a University that Purports to
Be Driven by a Desire to Confer Educa-
tional Benefits on its Students.

As Justice Thomas discussed in his Fisher [
concurrence, despite the good intentions of those who
originated these policies, they apparently don’t work.
133 S.Ct. at 2422-32 (Thomas, J., concurring). If
the mounting empirical evidence is correct — as we
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believe it is — the nation now has fewer African-
American physicians, scientists, and engineers than
it would have had using race-neutral methods. It
probably has fewer college professors and lawyers too.
See Gail Heriot, The Sad Irony of Affirmative Action,
14 Nat’l Aff. 78 (2013) (“Sad Irony”).

No fair-minded person would support race-
preferential admissions as it is practiced today if he or
she took the time to examine carefully and digest the
research, most of which has gone completely unrebut-
ted, especially in the area of science and engineering.
Minority students are not public utilities. If they are
worse off on account of race-preferential admissions,
then race-preferential admissions are not narrowly
tailored to achieve the goal of a better education for
all through diversity. A policy that is backfiring
cannot be well-designed to achieve its goal.

This is not what university administrators want
to hear, most of whom are under intense pressure
both internally and externally to continue that policy.
But as UCLA law professor Richard Sander and legal
journalist Stuart Taylor Jr. discuss in their 2012
book, Mismatch: How Affirmative Action Hurts Stu-
dents Its Intended to Help, and Why Universities
Won’t Admit It (“Mismatch”), it is getting increasingly
difficult for those administrators to deny the evi-
dence.

Sadly, even if an individual university like UT
were willing to admit the backfire, it would be difficult
for it to do much about it individually. Universities
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are caught in a collective-action problem. If just one
selective school goes cold turkey on race-preferential
admissions, it will enroll few (and in some cases no)
members of under-represented minorities. Such a
school is unlikely to be willing to go it alone. Even if it
wanted to, state legislators would likely object, its
federally appointed accrediting agency would refuse
re-accreditation, and some of its foundation grants
would likely dry up. No wonder UT has not spent
much effort looking into whether the advantages of
race-preferential admissions outweigh its disad-
vantages or even into whether reducing preferences
could improve educational outcomes. UT administra-
tors are on a merry-go-round that they cannot get off;
there is not much point in their getting philosophical
about whether that merry-go-round should or should
not exist. It will take court intervention to force them
to take account of the evidence.

Here’s the crux of the problem: One inevitable
consequence of widespread race-preferential policies
is that minority students tend to enroll in schools
where their entering academic credentials put them
toward the bottom of the class. While academically
gifted under-represented minority students are
hardly a rarity, there are not enough to satisfy de-
mand at the very top schools. When the most prestig-
ious schools relax their admissions policies in order
to admit more minority students, they start a chain
reaction, resulting in a substantial credentials gap at
nearly all selective schools.
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All of this has the predictable effect of lowering
the college or professional school grades the average a
non-Asian minority student earns.’ And the reason is
simple: While some students will outperform their
entering credentials, just as some students will
under-perform theirs, most students perform in the
general range that their entering credentials suggest.
This point is fundamental.

The strongest evidence on why the credentials
gap is bad (and the only evidence this brief has room
to discuss) comes from science and engineering.’

* The average African-American first-year law student has
a grade-point average in the bottom 10% of his or her class. See
Richard Sander, A Systemic Analysis of Affirmative Action in
Law Schools, 57 Stan. L. Rev. 367, 427-28 (2004). While under-
graduate GPAs for affirmative action beneficiaries are not quite
as disappointing, that is in part because affirmative action
beneficiaries tend to shy away from subjects like science and
engineering, which are graded on a tougher curve than other
subjects. See Peter Arcidiacono, Esteban Aucejo & Ken Spenner,
What Happens After Enrollment? An Analysis of the Time Path
of Racial Differences in GAP and Major Choice, 1:5 1ZA J. Lab.
Econ. (2012) (“What Happens After Enrollment?”).

® For similar evidence that preference beneficiaries are less
likely to become college professors than their similarly-
credentialed peers who attended less competitive schools and
hence got better grades, see Stephen Cole & Elinor Barber,
Increasing Faculty Diversity: The Occupational Choices of High-
Achieving Minority Students (2003). For evidence in the context
of legal education, see Richard Sander, A Systemic Analysis of
Affirmative Action in Law Schools, 57 Stan. L. Rev. 367 (2004);
see also Richard Sander & Jane Bambauer, The Secret of My
Success: How Status, Eliteness and School Performance Shape
Legal Careers, 9 J. Empirical Legal Stud. 893 (2012). While

(Continued on following page)
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Contrary to what some expect, college-bound African-
American and Hispanic students are just as likely to
be interested in majoring in science and engineering
as white students. Indeed, empirical research shows
that they are a little more so. See, e.g., Alexander
Astin & Helen Astin, Undergraduate Science Educa-
tion: The Impact of Different College Environments
on the Educational Pipeline in the Sciences 3-9,
Table 3.5 (1992). But these are more-difficult-than-
average majors. Many students abandon them.
Significantly, African-American and Hispanic stu-
dents jump ship at much higher rates than whites. A
recent study at Duke University, for example, found
that approximately 54% of black males switched out

some have argued that, owing to shortcomings in the available
data, Sander’s finding should not be taken as the last word on
law school affirmative action, see, e.g., Ian Ayres & Richard
Brooks, Does Affirmative Action Reduce the Number of Black
Lawyers?, 57 Stan. L. Rev. 1807 (2005), it is notable that some of
the same people who originally argued that more research was
necessary then argued successfully that Sander’s team should be
denied access to California Bar data for that research. See
Mismatch at 233-44.

Meanwhile, research is starting to trickle in that supports
Sander’s conclusion. See Doug Williams, Do Racial Preferences
Affect Minority Learning in Law Schools?, 10 J. Empirical Legal
Stud. 171 (2013). A misplaced criticism of Sander’s work has
been withdrawn. See Katharine Y. Barnes, Is Affirmative Action
Responsible for the Achievement Gap Between Black and White
Students? A Correction, A Lesson and an Update, 105 Nw. U. L.
Rev. 791 (2011).
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of such majors, whereas less than 8% of white males
did.’

It is not surprising that students with lower
entering academic credentials disproportionately give
up on their ambition to get a science or engineering
degree more often than those with higher academic
credentials. What some do find unexpected is this:
Three in-depth studies have demonstrated that part
of the effect is relative. An aspiring science or engi-
neering major who attends a school where her enter-
ing academic credentials put her in the middle or the
top of her class is more likely to persevere and ulti-
mately succeed than an otherwise identical student
attending a more elite school where those same
credentials place her toward the bottom of the class.
Put differently, affirmative action is a hindrance, not
a help, for preference beneficiaries who aspire to earn
degrees in science and engineering. Rogers Elliott et
al., The Role of Ethnicity in Choosing and Leaving
Science in Highly Selective Institutions, 37 Res.
Higher Educ. 681 (1996); Frederick Smyth & John
McArdle, Ethnic and Gender Differences in Science
Graduation at Selective Colleges with Implications for

* See What Happens After Enrollment?, supra note 4 at 3.
These authors also dispelled the common belief that affirmative
action beneficiaries “catch up” after their freshman year with
their better-credentialed classmates. What happened instead
was that many transferred to majors where the academic
competition is less intense and where students are graded on a
more lenient curve. Their GPAs increased, but their standing
relative to their peer group did not.
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Admission Policy and College Choice, 4 Res. Higher
Educ. 353 (2004); Richard Sander & Roger Bolus, Do
Credentials Gaps in College Reduce the Number of
Minority Science Graduates?, Working Paper (Draft
July 2009) (“[Sltudents with credentials more than
one standard deviation below their science peers at
college are about half as likely to end up with science
bachelor degrees, compared with similar students
attending schools where their credentials are much
closer to, or above, the mean credentials of their
peers”).’

Each of these studies used a different database
and methodology. Yet all came to the same conclusion,
and the effect they found was substantial. To our
knowledge, no one has attempted to rebut any of these
studies, much less all three. Yet colleges and universi-
ties across the country ignore them.

" This basic insight is not new. See James Davis, The
Campus as a Frog Pond: An Application of the Theory of Relative
Deprivation to Career Decisions of College Men, 72 Am. J. Socio.
17, 30-31 (1966) (writing about mismatch outside the affirmative
action context).
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IV. It is Clear that UT Has Not Narrowly
Tailored its Admissions Policy to Secure
the Educational Benefits of Diversity for
All Students, Since It Is Indifferent to the
Likelihood that Its Choices Are Imposing
Educational Disadvantages on Minority
Students.

There is a profound disconnect between UT’s
purported reason for its policy and the policy itself. If
UT were really concerned about the educational
advantages produced by diversity, it would be con-
cerned over the evidence that the credentials gaps
necessary to obtain that diversity are creating educa-
tional disadvantages for its minority students.

At a minimum, it would not be arguing that it
needed to create racial diversity in each and every
major and program (including science majors and
programs). Science is science. There is no such thing
as an African-American approach to chemistry or a
Swedish-American approach to physics. On the other
hand, race-preferential admissions policies across the
nation are causing the lack of racial diversity in
science and engineering departments. They are not
the solution. A race-preferential admissions policy
that was narrowly tailored to capture the educational
benefits of diversity would certainly avoid giving
preferential treatment to aspiring minority science
and engineering students without informing them in
clear terms of the risk they are undertaking.

Given that UT’s policy has resulted in 20% His-
panic students and 6% African-American students, it
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is more plausible to believe that it is aimed at pur-
poses that Justice Powell has already rejected as
unconstitutional — such as compensating for past
societal discrimination — or at just dealing with day-
to-day pressures from legislators, accreditors, donors
and students. UT’s 20% for Hispanic students is
clearly beyond anything that could be called “critical
mass” purposes for diversity’s sake. A slightly lower
percentage of UT’s student body is Asian-American,
but UT does not grant them preferential treatment in
admissions.

Amici do not believe that all or even most univer-
sity administrators who support race-preferential
admissions are ill-motivated (although those whose
jobs depend on these policies’ continuation can have
very poor judgment on the issue). Rather, some are
simply caught in the past. They have devoted their
lives to promoting race-preferential admissions as (an
unconstitutional) means of remedying past societal
discrimination or simply in an effort to increase the
number of minority college graduates and profession-
als; they are not prepared to consider the possibility
of error. Many more are caught up in the present —
the day-to-day business of reporting to the state
legislature, qualifying for federal and foundation
grants, romancing potential donors, marketing the
school to potential students, ensuring that the uni-
versity’s rank in US News & World Report magazine
is high, and appeasing interests groups. As we all do
sometimes, they have lost sight of any true goal,
constitutional or otherwise.
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The Constitution, however, does not permit racial
discrimination inspired by practical politics, whether
its advocates are well meaning or not. Nor can a
policy that emerges from such considerations be said
to be narrowly tailored for capturing diversity’s
educational benefits.

V. The Strict Scrutiny Standard as Elaborated
Upon in Fisher I Requires Courts to Per-
form a Difficult Task That Thus Far the
Fifth Circuit Has Declined to Do.

It is understandable why courts would prefer not
to wade into complex empirical literature to deter-
mine whether UT’s admissions policy is narrowly
tailored to fit its alleged compelling purpose. Amici
would prefer that courts not have to do so, too.

But there are only three possible general ap-
proaches to the problem of state-sponsored race
discrimination. The Supreme Court in Bakke, Gratz
and Grutter, as now clarified by Fisher I, chose the
middle path, which will often require that courts
engage in difficult analysis.

The other alternatives likely would not have. At
one end of the spectrum is deference to the state
actor’s judgment as to both components of strict
scrutiny. Amici submit that this is difficult to distin-
guish from capitulation to race discrimination. As
Justice Thomas points out in his Fisher I concurrence,
there is always an argument that race discrimination
is in everyone’s best interests. In Brown v. Board of
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Education, 347 U.S. 483 (1954), for example, South-
ern education experts contended that segregated
schools facilitated all students’ learning.

At the spectrum’s other end is the robust version
of strict scrutiny envisioned by Gerald Gunther in his
justly famous phrase — “strict in theory but fatal in
fact.” Gerald Gunther, In Search of Evolving Doctrine
on a Changing Court: A Model for a Newer Equal
Protection, 86 Harv. L. Rev. 1 (1972). Gunther’s strict
scrutiny would permit such non-controversial uses of
race as allowing prison guard to separate prisoners
temporarily by race during a prison yard race riot.
But it would permit little else. This approach would
also spare the courts the need to wade into empirical
literature.

The combination of Grutter-deference on compel-
ling interest and Fisher I's requirement of tough-
minded strict scrutiny on narrow tailoring does not
spare the courts that need. The Fifth Circuit must
conduct a searching inquiry into whether UT struc-
tured its policy as it would have if its alleged purpose
were its actual purpose. That has not occurred here.
If it had, the result would have favored the Petitioner.

VI. Plaintiff Has Standing on an Unjust En-
richment Theory.

Defendant has argued Plaintiff lacks standing,
because she cannot show she would have been admit-
ted in the absence of its discriminatory policy. This
argument misconstrues the theory of the case. This is
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in part an unjust enrichment case. The proper reme-
dy is thus restitution. Put differently, Plaintiff wants
her money back — an appropriate remedy when proof
of damages is difficult and yet a legal wrong has been
done. Suppose plaintiff had entered a lottery, but
defendant had tossed out her entry because of her
race. She couldn’t prove she would have won. Indeed,
she probably would not have. But she is nevertheless
entitled to her money back. See generally, Douglas
Laycock, Restoring Restitution to the Canon, 110
Mich. L. Rev. 929 (2012).

CONCLUSION

In 2014, Amici sent letters to seventy-six colleges
and universities drawing their attention to this
research and urging them to tailor their admissions
policies to take account of this research. Only one
school responded (with a brief acknowledgment).

Later, at Amici’s urging, the Center for Equal
Opportunity, a 501(c)(3) specializing in civil rights
issues, made requests to twenty-two state universi-
ties, pursuant to their respective state freedom of
information acts, for documents that would reflect
each school’s consideration of the mismatch literature
in developing its admissions policy. Thus far, eleven
have admitted outright they have no such documents.
Two provided documents that did not reflect the
consideration of mismatch in developing their admis-
sions policy. The rest declined to respond, or a
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response is pending. In sum, none of the twenty-two
has said that it considered the problem of mismatch
in its admissions policy.

Colleges and universities will not focus on nar-
rowly tailoring their policies to fit the evidence of the
pedagogical advantages (and disadvantages) of racial
preferences unless this Court requires them to. This
case will be the only opportunity for a long time. The
stakes are high.

For the foregoing reasons, Amici urge that the
petition be granted.
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