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CORPORATE DISCLOSURE STATEMENT 

 
 Respondents consist of seventy-one individual 
plaintiffs, none of whom have any corporate affilia-
tions with a publicly held company. 
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No. 14-959 

KeHE Distributors, LLC, Petitioner v.  
Thomas E. Killion, et al., Respondents 

RESPONDENTS’ BRIEF IN OPPOSITION 

INTRODUCTION 

 Neither question presented by petitioner KeHE 
Distributors, LLC warrants review of the Sixth 
Circuit’s interlocutory ruling below. The first question 
concerns an employee’s ability to waive the right to 
participate in a collective action under the Fair Labor 
Standards Act (FLSA), 29 U.S.C. §201, et seq. KeHE 
stakes its claim to review on a purported split in the 
circuits. In fact, no split exists. Each of the seven 
court of appeals’ rulings identified by KeHE con-
cerned a different legal question: whether, in light 
of the Federal Arbitration Act (FAA), 9 U.S.C. §1, 
et seq., and its general requirement that agreements 
to arbitrate must be honored, 9 U.S.C. §2, an employ-
ee’s agreement to arbitrate employment claims in-
cluded claims implicating FLSA rights. Each court of 
appeals’ decision KeHE cites, therefore, relies heavily 
on the FAA and this Court’s recent FAA jurispru-
dence, which demands strict enforcement of agree-
ments to arbitrate. Respondents and KeHE, however, 
have never agreed to arbitrate, and thus the decision 
below authorizing their FLSA action to proceed had 
nothing to do with the FAA, as even a cursory review 
of the decision below shows. In sum, KeHE’s claimed 
basis for review is illusory, and this Court should 
deny review on the first question presented. 
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 KeHE’s second question presents an even weaker 
claim for review than does its first. KeHE asks this 
Court to take up the fact-bound issue of whether 
respondents were “making sales” and to examine 
respondents’ “primary duties” under the “outside 
sales” exemption of the FLSA, 29 U.S.C. §213(a). 
Following that review, KeHE asks this Court to hold, 
as a matter of law, that respondents were outside 
salespersons. Respondents replenished inventories of 
food products to stores within large national and 
regional retail chains, the food types, prices, and 
volume of which were determined at an upper level of 
the corporate hierarchy between KeHE and its chain-
store customers. The Sixth Circuit below reviewed 
the detailed summary judgment evidence produced in 
the district court regarding whether respondents 
acted as “outside sales” employees. After doing so, it 
did not hold that respondents were not outside sales-
persons as a matter of law. It simply held that the 
evidence created disputed issues of material fact 
regarding whether respondents were outside salesper-
sons, and it remanded the case for further proceedings. 
The district court has set a trial date in June, 2015 – 
at which the highly fact-dependent issue that KeHE 
asks this Court to resolve will be determined. This 
Court should not intervene in that process. 

---------------------------------  --------------------------------- 
 

SUPPLEMENTAL STATEMENT OF THE CASE 

 Rather than burden the Court with a comprehen-
sive statement of the case that would, in part, repeat 
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KeHE’s statement, in this supplemental statement, 
respondents bring to the Court’s attention infor-
mation omitted from KeHE’s statement that bears on 
the questions presented. In parts A through C below, 
respondents correct the record concerning the “out-
side sales” question. 

 
A. Changes in the food distribution industry 

significantly altered respondents’ employ-
ment, converting their focus from sales to 
customer service for KeHE’s large regional 
and national accounts. 

 Seeking to suggest that the Sixth Circuit erred, 
the petition says that respondents “started their job 
expecting that they would be making sales.” Pet. 1 
(citing Pet. 4a-5a) (emphasis added). The key word, 
however, is “started.” What KeHE does not say was 
that, in many instances, this is a reference to re-
spondents’ work 15 to 20 years ago.1 The food distri-
bution industry in which KeHE participates has 
changed dramatically since then, with the introduc-
tion of the large national and regional chains that 
comprise most of KeHE’s annual revenue. The result 
was a fundamental change in the nature of respon-
dents’ job duties, from focusing on promoting their 
own sales, thereby increasing their income – which 
would tend to qualify them for FLSA’s “outside sales” 

 
 1 Respondent Thomas Killion began his employment with 
KeHE in 1993. Killion Dep., pg. 35. 
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exemption – to providing customer service to main-
tain sales arranged and promoted by KeHE’s corpo-
rate-level business and client development personnel 
and account managers – which disqualifies them for 
FLSA’s “outside sales” exemption. Most of respon-
dents’ time with their large retail customers was 
spent stocking, straightening and cleaning product 
and shelves, rotating and removing expired product, 
writing credits and performing resets. The price and 
volume of a particular item approved by the chain-store 
customer for placement in its stores was negotiated at a 
higher corporate level by account managers. Respon-
dents were issued plan-o-grams, which were diagrams 
of shelf space specifying the number of a particular 
item to be displayed with restrictions as to when 
depleted inventory could be replaced. As a result, 
respondents’ ability to “make sales” was eliminated and 
inventory maintenance became their primary duty. 

 
B. Respondents’ compensation reflected that 

customer service, not increasing sales, was 
their “primary duty.” 

 In determining whether an employee is an out-
side salesperson, the finder of fact must decide what 
his or her “primary duty” is. Icicle Seafoods v. 
Worthington, 475 U.S. 709, 714 (1986). Because the 
summary-judgment record contained considerable 
evidence that sales were not respondents’ primary 
duty, the Sixth Circuit remanded for further proceed-
ings on that question. In April, 2011, KeHE intro-
duced a new structure for compensating respondents 
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with a commission that reflected the services re-
quested by each customer.2 If the customer requested 
stocking services, the sales representative servicing 
that customer’s stores would receive 2% of the cash 
value of authorized orders placed; if shelf mainte-
nance was also requested, it added 1.4%. Order 
maintenance, which included checking inventory for 
depletion, added .75%, while order writing (transmit-
ting the order to KeHE’s warehouse) added .10%. Pet. 
20a-21a. Nothing in this compensation scheme con-
cerned sales or rewarded respondents for increased 
sales. Moreover, because plan-o-grams and KeHE’s 
re-ordering policy controlled the type and number of 
items on the shelves and the customer controlled the 
amount of commission by the services it requested, 
respondents had no incentive or ability to increase 
sales, another indicator of outside sales which is 
inapplicable in this situation. 

 
C. The DOL specifically rejected the “team 

sales” concept in the 2004 amendments to 
29 C.F.R. §541.503 and §541.504. 

 KeHE argues that respondents each served as 
one member of a team dedicated to growing sales, and 
the fact that others within the team (but outside of 
respondents’ job category) solicited the business and 

 
 2 Prior to April, 2011, commissions were based on a byzan-
tine formula of variable factors that no one professed to under-
stand. Pet. 5a. 
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negotiated and implemented the contract rendered 
respondents outside salespersons. Pet. 26. What 
KeHE omits is that this “team” approach to defining 
exempt “outside sales” was rejected by the Depart-
ment of Labor (DOL) in response to comments on the 
proposed 2004 amendments to the FLSA regulations, 
see 69 Fed. Reg. 22162-63. The Grocery Manufactur-
ers of America (GMA) specifically sought to have the 
language referring to the employee’s “own outside 
sales or solicitations” removed from 29 C.F.R. 
§541.503(c) (emphasis added). It did so for the very 
reason argued by KeHE here – to establish the prin-
ciple that sales are conducted by “teams” of which 
sales representatives are only one part. A copy of the 
pertinent regulatory amendments and commentary is 
contained in the Appendix to this opposition. As the 
materials in the Appendix show, the DOL rejected 
GMA’s request and kept the requirement that, to 
come within the “outside sales” exemption, any sales 
and related promotional work must be performed by 
the individual employee. In sum, the “team” concept 
for sales urged by KeHE in the petition was flatly 
rejected by DOL. 

---------------------------------  --------------------------------- 
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REASONS FOR DENYING THE WRIT 

I. THERE IS NO CONFLICT AMONG THE 
CIRCUITS OR WITH THIS COURT’S 
PRECEDENT. 

A. The decision below did not create a 
circuit split. 

 KeHE argues that this Court should grant review 
to resolve a circuit split regarding the enforceability 
of an agreement to waive the right to pursue a collec-
tive action under the FLSA. Pet. 17. It cites decisions 
from the Second, Third, Fourth, Fifth, Eighth, Ninth, 
and Eleventh Circuits that it claims conflict with the 
decision below. All of the decisions cited by KeHE, 
however, arose in the context of an arbitration 
agreement imposed by the employer that specifically 
excluded collective actions in the arbitration context. 
It was in this context that the courts weighed federal 
policy favoring arbitration enunciated in the Federal 
Arbitration Act (FAA), 9 U.S.C. §1, et seq. against the 
collective action provision in the FLSA, 29 U.S.C. 
§216(b).3 KeHE claims that all of these decisions turn 

 
 3 See Sutherland v. Ernst & Young LLP, 726 F.3d 290 (2d 
Cir. 2013) [holding that FLSA contains no contrary congression-
al command precluding a class action waiver in an arbitration 
agreement]; Vilches v. Travelers Companies, Inc., 413 F. App’x 
487 (3d Cir. 2011) [enforceability of collective action waiver in 
arbitration agreement should have been left to arbitrator]; 
Adkins v. Labor Ready, Inc., 303 F.3d 496 (4th Cir. 2002) [motion 
to compel arbitration of FLSA claims grounded in clear federal 
directive, citing Volt Info. Sciences, Inc. v. Bd. of Tr. of Leland 
Stanford Jr. Univ., 489 U.S. 468, 475-76 (1989)]; Carter v. 

(Continued on following page) 
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on interpretation of the FLSA, not the FAA, and none 
turns on any unique aspect of arbitration. Pet. 18. 
That is not true. In each case, the courts weighed the 
“emphatic federal policy in favor of arbitral dispute 
resolution”4 against the statutory right to bring a 
collective action. In each such case, either relying on 
this Court’s decision in Gilmer v. Interstate/Johnson 
Lane Corp., 500 U.S. 20 (1991), or in Am. Express Co. 
v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013), 
the courts concluded that arbitration, whether on a 
class or individual basis, was favored.  

 That was not the issue presented to the Sixth 
Circuit below. The Separation and Release Agreement 
executed by the respondents upon termination of 
their employment did not contain an arbitration 
clause. Because there was no arbitration agreement 
involved, the court of appeals determined that no 
countervailing federal policy outweighed the FLSA 

 
Countrywide Credit Indus. Inc., 362 F.3d 294 (5th Cir. 2004) 
[relying on this Court’s FAA decision in Gilmer to uphold waiver 
of class/collective actions]; Owen v. Bristol Care, Inc., 702 F.3d 
1050 (8th Cir. 2013) [right to engage in collective action overrid-
den by arbitration clause in light of FAA policy favoring arbitra-
tion]; Horenstein v. Mortg. Mkt., Inc., 9 F. App’x 618 (9th Cir. 
2001) [where FAA applies, burden is on party seeking to avoid 
arbitration to establish that Congress meant to preclude it]; 
Walthour v. Chipio Windshield Repair, LLC, 745 F.3d 1326 (11th 
Cir.), cert. denied, 134 S. Ct. 2886 (2014) [relying on this Court’s 
FAA decisions in Gilmer and Italian Colors to find employees 
can waive right to proceed collectively and to enforce arbitration 
agreement].  
 4 KPMG LLC v. Cochi, 132 S. Ct. 23, 25 (2011). 
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policy providing a right to participate in a collective 
action. Pet. 34a.  

 While KeHE argues that the presence or absence 
of an arbitration clause makes no difference in 
whether an individual can agree to waive his right 
under the FLSA to participate in a collective action, 
the Sixth Circuit disagreed. The distinction between 
the arbitration and non-arbitration contexts was not 
lost on the Sixth Circuit. Citing to its prior decision in 
Boaz v. FedEx Customer Information Services, Inc., 
725 F.3d 603 (6th Cir. 2013), which it found control-
ling in the non-arbitration context, the court concluded 
that “a plaintiff ’s right to participate in a collective 
action cannot normally be waived,” absent an alter-
native forum allowing for “the effective vindication of 
[the employee’s] claim.” “ . . . [C]onsiderations change 
when an arbitration clause is involved.” Pet. 31a-32a. 

 The Sixth Circuit is not the only court of appeals 
to recognize this distinction. In Walthour, the Elev-
enth Circuit recognized the difference made by the 
contemporaneous existence of an arbitration agree-
ment. It cited this Court’s decision in Hoffman-
LaRoche v. Sperling, 493 U.S. 165, 170 (1989), for the 
proposition that plaintiffs under the Age Discrimina-
tion in Employment Act have a right to proceed 
collectively when there is no arbitration agreement 
involved. 745 F.3d at 1333. In Walthour, it was only 
because there was a binding arbitration agreement 
that precluded all aggregated employment claims 
that Walthour joined other circuits in compelling 
arbitration of plaintiffs’ individual claims. Id. at 1337. 
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 The Sixth Circuit recognized that it was the first 
circuit to address the collective action waiver outside 
the arbitration context. Tellingly, KeHE does not 
argue otherwise. In sum, no circuit split exists, and 
review should be denied. 

 
B. The Sixth Circuit’s decision does not 

conflict with this Court’s precedent. 

 KeHE argues that the decision below conflicts 
with this Court’s decisions in Gilmer and Am. Ex-
press Co. v. Italian Colors Restaurant. Pet. 19a-22a. 
Not so. 

 KeHE claims that these two decisions upholding 
agreements to arbitrate “apply equally to an agree-
ment to litigate on an individual basis.” Pet. 20a. 
Wholly ignoring the favored arbitration context in 
which these two decisions were rendered, KeHE 
concludes that the FLSA likewise “contains no explic-
it provision precluding * * * a waiver of the right to a 
collective action.” Pet. 21. Yet, this Court’s decision in 
Gilmer never reached the issue now before this Court, 
and in fact, the arbitral forum at issue in Gilmer 
allowed collective actions. 500 U.S. at 32. KeHE’s 
reliance on Italian Colors is likewise wrong because 
the case concerned only whether the FAA demanded 
enforcement of an arbitration clause banning partici-
pation in class actions.  

 Indeed, KeHE’s use of Italian Colors is doubly 
misguided. Italian Colors concerned an arbitration 
clause’s abrogation of a Rule 23 class action, while 
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this case concerns a collective action under §216(b), a 
remedial provision contained within the FLSA. The 
distinction between collective actions under the FLSA 
and Rule 23 class actions is important. As recognized 
by this Court in Genesis Healthcare Corp. v. Symczyk, 
133 S. Ct. 1523 (2013), class actions and collective 
actions differ in the enforceability of their procedural 
remedies. 133 S. Ct. at 1532. The collective-action 
plaintiff stands alone unless and until others who can 
demonstrate that they are “similarly situated” to the 
class representative, sharing the same minimum 
wage or overtime claim under similar circumstances, 
voluntarily join the action. Moreover, their individual 
statute of limitations continue to run until they 
affirmatively opt-in to the collective action. That is 
unlike Rule 23 class actions where the statute is 
tolled once the action is filed. In other words, an 
FLSA collective action, unlike a Rule 23 class action, 
is simply a conglomeration of individual claims. Thus, 
if – as KeHE has conceded – the agreements here 
could not abrogate respondents’ individual claims, 
they cannot abrogate the right to proceed collectively 
either. 

 In short, the remedy available under the FLSA 
allowing employees to join together to vindicate 
minimum-wage or overtime claims should not be 
abridged absent a countervailing federal policy that 
has been judicially recognized as outweighing this 
remedial right, such as the “emphatic federal policy 
in favor of arbitral dispute resolution” recognized by 
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this Court in KPMG LLP v. Cochi. No such counter-
vailing federal policy is present here. 

 KeHE also argues that the Sixth Circuit’s ruling 
will drive employers to include arbitration clauses in 
their employment agreements, thereby removing a 
choice of forum for both employer and employee. Pet. 
22. Petitioner provides no support for this proposi-
tion. Abundant case law regarding the enforceability 
of arbitration agreements in this Court and in the 
lower courts indicates otherwise: that compulsory 
arbitration clauses excluding collective or class ac-
tions are common in employment agreements because 
employers favor them. The FAA, and this Court’s 
decisions interpreting it, have provided employers 
plenty of incentive to use arbitration clauses. The 
speculation that the decision below will increase that 
incentive is just that – speculation – and is irrelevant 
in any event to the question presented.  

 
II. THE SIXTH CIRCUIT’S HOLDING THAT 

THERE WERE DISPUTED ISSUES OF 
MATERIAL FACT ON WHETHER THE 
RESPONDENTS WERE “MAKING SALES” 
AND WHETHER SALES WORK WAS 
THEIR “PRIMARY DUTY” DOES NOT 
WARRANT THIS COURT’S REVIEW. 

 KeHE argues that the Sixth Circuit’s decision 
conflicts with the FLSA, regulations promulgated 
thereunder, and this Court’s decision in Christopher 
v. SmithKline Beecham Corp., 132 S. Ct. 2156 (2012). 
In doing so, it accuses the Sixth Circuit of viewing the 
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“outside sales” exemption as applicable only to an 
employee who “singlehandedly” engages in all work 
tasks necessary to consummate a sale in order to be 
considered exempt. Pet. 23. Nothing in the Sixth 
Circuit’s decision supports this view. Rather, the Sixth 
Circuit found – and the parties and district court 
agreed – that the vast majority of the respondents’ 
time was spent performing promotional work, which 
raised the issue of whether their promotional work 
was incidental to their “own sales” or the “sales of 
others” under 29 C.F.R. §541.503(a). The Sixth Circuit 
found sufficient evidence in the record that could lead 
a finder of fact to determine that account managers at 
a higher corporate level were “making the sale” in 
determining the items that could be sold to a specific 
retail customer, the price of those items, and the sales 
volume.5 Pet. 18a-19a. As the Sixth Circuit put it: 

[A] jury could conclude from this evidence 
and deposition testimony that the plaintiffs 
do not actually make KeHE’s sales. The fact 
that the plaintiffs hit order buttons on their 
electronic devices, in other words, is not 
enough to magically transform their jobs 
from inventory management to “sales.”  

Pet. 19a. 
 

 5 As noted earlier, account managers at the corporate level 
designed plan-o-grams with the chain-store customer’s input, 
describing the shelf or display space dedicated to a particular 
item and the number of items to be displayed at any given time. 
Respondents testified that they were required to adhere to the 
plan-o-grams. Pet. 18a-19a. 
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 KeHE argues that it is entitled to judgment 
because respondents wrote and transmitted orders, 
made cold calls, and were paid by commission, and 
that these three factors alone made them outside 
salesmen as a matter of law. Of course, even if KeHE 
were accurately characterizing the record – which it 
is not – it certainly is not describing the whole record, 
and KeHE does not contend that this is all that 
respondents did, nor does it disagree that commis-
sions were mainly based on respondents’ service 
activities, not on their “sales” work. See Pet. 19a-21a 
(explaining KeHE’s commission policy). In other 
words, KeHE is effectively asking this Court to weigh 
the summary judgment record. 

 Undaunted, KeHE relies on the broad interpreta-
tion given to “sales” in Christopher, 132 S. Ct. at 2171 
(2012), where this Court addressed detailers in the 
pharmaceutical industry who were found to fall 
within the “other disposition” clause of the definition 
of sales in the FLSA, 29 U.S.C. §203(k). It argues that 
Christopher stands for the proposition that a narrow 
construction of the outside sales exemption is not 
called for when dealing with a general definition like 
“sales.” See Pet. 24 n.2 (citing Christopher, 132 S. Ct. 
at 2172 n.1). But, that is not the issue. No one dis-
putes that respondents were employed in an industry 
engaged in sales. The issue here is who made the 
sale, and, as noted, the summary judgment record is 
disputed on that question.  
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 The Sixth Circuit found that Christopher was 
inapposite because, in this instance, whether re-
spondents were “making sales” was a question for the 
trier of fact, given the lack of evidence that respon-
dents were responsible for anything more than re-
plenishing pre-arranged inventory depleted by sales 
to consumers. Pet. 19a. Likewise, the fact that re-
spondents hit a button on an electronic device to 
submit an order did not necessarily mean that their 
“primary duty” was making or increasing sales. Ibid. 
Based on the record evidence, the Sixth Circuit held 
that the finder of fact could determine that respon-
dents’ “primary duty” involved “inventory manage-
ment,” in light of KeHE’s commission scheme, which 
dedicated 68% of the commission for stocking, shelf 
maintenance, rotating product, controlling backroom 
conditions, and reconciling invoices. A commission of 
only .10% was awarded for actually submitting the 
order. See Pet. 20a-21a. Additional support was 
identified in internal memoranda indicating that the 
respondents’ customer service efforts were aimed at 
increasing the volume of sales actually consummated 
by account managers directly with the customer. Pet. 
21a. These issues are factual. This Court should not 
step in prior to resolution in the district court and 
decide these issues itself. 

 KeHE asserts that the Sixth Circuit’s decision 
injects “tremendous uncertainty into exempt classifi-
cations.” Pet. 27. Its argument is followed with cita-
tions to four unreported district court decisions 
purportedly illustrating sales representatives operating 
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as part of a team and determined to be exempt. Yet, 
not one of the decisions arises under the FLSA or 
addresses the exempt or non-exempt status of the 
plaintiffs involved. Two of the four are discrimination 
and/or retaliation cases brought under Title VII of the 
Civil Rights Act of 1964, 42 U.S.C. §2000e-2 (Jones v. 
St. Jude Medical S.C., Inc., 504 F. App’x 473 (6th Cir. 
2012)) or the Age Discrimination in Employment Act 
(ADEA), 29 U.S.C. §621 et seq. (Lott v. Eastman 
Kodak Co., 1999 WL 412824 (N.D. Tex. June 15, 
1999)), one involved a counterclaim for injunctive 
relief for a trade-secret violation (Tatarian v. ALUF 
Plastics, 2002 WL 1065880 (D.N.J. May 13, 2002)), 
and one was a wrongful-discharge case (Kulha v. 
Johnston Coca-Cola Bottling Grp., Inc., 1995 WL 
875461 (E.D. Mich. Sept. 26, 1995)). The descriptions 
of the working environments in each of the four cases 
related to the specific claims at issue and had nothing 
to do with their respective classifications under the 
FLSA.  

 KeHE has provided no support for its argument 
that the Sixth Circuit’s decision destroys the predict-
ability of employee classifications for sales depart-
ments in other companies. Pet. 30-31. The only 
corporate structure KeHE can accurately describe is 
its own; it has offered no support to describe how 
other distributors in the food industry classify their 
sales forces. This argument, too, fails to justify its 
plea to this Court for intervention.  
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III. THE LACK OF FINALITY OF THE DECI-
SION BELOW UNDERSCORES THAT RE-
VIEW SHOULD BE DENIED. 

 KeHE ignores another compelling reason to deny 
review: the interlocutory nature of the ruling below.  
Although this Court has jurisdiction to review inter-
locutory decisions of federal courts of appeals under 
28 U.S.C. §1254(1),  

[o]rdinarily, in the certiorari context, this 
court should not issue a writ of certiorari to 
review a decree of the circuit court of appeals 
on appeal from an interlocutory order, unless 
it is necessary to prevent extraordinary in-
convenience and embarrassment in the con-
duct of the cause. 

Stern, Robert L., et al., Supreme Court Practice §4.18, 
at 282 (10th ed. 2013). See also, Virginia Military 
Institute v. United States, 508 U.S. 946 (1993) (opin-
ion of Scalia, J., respecting the denial of certiorari: 
“We generally await final judgment in the lower 
courts before exercising our certiorari jurisdiction.”); 
Hamilton-Brown Shoe Co. v. Wolf Bros. Co., 240 U.S. 
251, 258 (1916) (interlocutory decisions are reviewed 
only “in extraordinary cases”). 

 There is nothing about the posture of this case 
that is extraordinary. Indeed, it falls at the opposite 
end of the spectrum. Respondent Killion filed a 
garden-variety FLSA action, seeking to represent 
himself and anyone else similarly situated who  
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affirmatively expressed the desire to join in. In the 
district court, evidence was gathered regarding 
respondents’ role as “sales representatives” to deter-
mine whether they fit the definition of “outside sales” 
exempt from overtime pursuant to the FLSA, 29 
U.S.C. §213(a). The district court granted summary 
judgment, finding that respondents were exempt as a 
matter of law.  

 Applying the summary-judgment standard, the 
court of appeals held that the facts revealed genuine 
disputes of fact on the issue to be decided by the trier 
of fact and, accordingly, it remanded the case for fact 
finding. On remand, KeHE has every right to argue 
that the evidence supports its classification of the 
respondents as exempt, and it retains any other legal 
defenses that it may have. The trier of fact may 
decide in favor of either party on the outside-sales 
issue and on any other issue that may yet surface. If 
KeHE prevails on the outside-sales issue or wins on 
any other ground, then review on the questions 
presented in this petition, including the collective-
action waiver issue, will not materialize. This point is 
particularly germane given that the parties have a 
designated trial date less than four months away. 

 This case is a less appropriate vehicle for imme-
diate, interlocutory review than was VMI, 508 U.S. 
946. There, the Fourth Circuit had issued a final 
decision holding that the Commonwealth of Virginia’s 
sponsorship of a military college for men only was 
unconstitutional, although the district court had yet 
to rule on an appropriate remedy. This court denied 
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certiorari on the ground that the decision was not 
sufficiently final absent completion of the remedy 
phase. 508 U.S. 946. This Court recognized that there 
would be time enough to review the decision, if neces-
sary, after the remedial portion of the case had con-
cluded. In fact, it later did so. See, United States v. 
Virginia, 518 U.S. 515 (1996). In this instance, there 
is no decision regarding liability, let alone one ad-
dressing the appropriate remedy. 

 Should respondents prevail on the merits, then 
KeHE may appeal from the final decision and poten-
tially petition this Court on either or both of the 
issues for which they now seek premature review 
(and on any other properly preserved federal ques-
tion). See VMI, 508 U.S. 946 (opinion of Scalia, J.). 
Moreover, unlike VMI, which was sui generis, if 
KeHE is correct that the issue presented is important 
and likely to recur, see Pet. 35, there will be any 
number of appropriate future vehicles that would 
allow this Court to resolve the issues after entry of a 
final decision. In the meantime, this Court should 
stay its hand and allow the case to run its course. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The petition for a writ of certiorari should be 
denied.  

Respectfully submitted, 
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Code Of Federal Regulations 

Title 29. Labor 

Subtitle B. REGULATIONS RELATING TO 
LABOR 

Chapter V. WAGE AND HOUR DIVISION, DE-
PARTMENT OF LABOR 

Subchapter A. REGULATIONS 

Part 541. DEFINING AND DELIMITING THE 
EXEMPTIONS FOR EXECUTIVE, ADMINIS-
TRATIVE, PROFESSIONAL, COMPUTER AND 
OUTSIDE SALES EMPLOYEES 

Subpart F. OUTSIDE SALES EMPLOYEES 

Current through September 8, 2011 

§ 541.503. Promotion work 

(a) Promotion work is one type of activity often 
performed by persons who make sales, which may or 
may not be exempt outside sales work, depending 
upon the circumstances under which it is performed. 
Promotional work that is actually performed inci-
dental to and in conjunction with an employee’s own 
outside sales or solicitations is exempt work. On the 
other hand, promotional work that is incidental to 
sales made, or to be made, by someone else is not 
exempt outside sales work. An employee who does not 
satisfy the requirements of this subpart may still 
qualify as an exempt employee under other subparts 
of this rule. 
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(b) A manufacturer’s representative, for example, 
may perform various types of promotional activities 
such as putting up displays and posters, removing 
damaged or spoiled stock from the merchant’s shelves 
or rearranging the merchandise. Such an employee 
can be considered an exempt outside sales employee if 
the employee’s primary duty is making sales or 
contracts. Promotion activities directed toward con-
summation of the employee’s own sales are exempt. 
Promotional activities designed to stimulate sales 
that will be made by someone else are not exempt 
outside sales work. 

(c) Another example is a company representative 
who visits chain stores, arranges the merchandise on 
shelves, replenishes stock by replacing old with new 
merchandise, sets up displays and consults with the 
store manager when inventory runs low, but does not 
obtain a commitment for additional purchases. The 
arrangement of merchandise on the shelves or the 
replenishing of stock is not exempt work unless it is 
incidental to and in conjunction with the employee’s 
own outside sales. Because the employee in this 
instance does not consummate the sale nor direct 
efforts toward the consummation of a sale, the work 
is not exempt outside sales work. 
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Code Of Federal Regulations 

Title 29. Labor 

Subtitle B. REGULATIONS RELATING TO 
LABOR 

Chapter V. WAGE AND HOUR DIVISION, DE-
PARTMENT OF LABOR 

Subchapter A. REGULATIONS 

Part 541. DEFINING AND DELIMITING THE 
EXEMPTIONS FOR EXECUTIVE, ADMINIS-
TRATIVE, PROFESSIONAL, COMPUTER AND 
OUTSIDE SALES EMPLOYEES 

Subpart F. OUTSIDE SALES EMPLOYEES 

Current through April 25, 2013 

§ 541.504. Drivers who sell 

(a) 

Drivers who deliver products and also sell such 
products may qualify as exempt outside sales em-
ployees only if the employee has a primary duty of 
making sales. In determining the primary duty of 
drivers who sell, work performed incidental to and in 
conjunction with the employee’s own outside sales or 
solicitations, including loading, driving or delivering 
products, shall be regarded as exempt outside sales 
work. 

(b) 

Several factors should be considered in determining if 
a driver has a primary duty of making sales, includ-
ing, but not limited to: a comparison of the driver’s 
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duties with those of other employees engaged as 
truck drivers and as salespersons; possession of a 
selling or solicitor’s license when such license is 
required by law or ordinances; presence or absence of 
customary or contractual arrangements concerning 
amounts of products to be delivered; description of 
the employee’s occupation in collective bargaining 
agreements; the employer’s specifications as to quali-
fications for hiring; sales training; attendance at sales 
conferences; method of payment; and proportion of 
earnings directly attributable to sales. 

(c) 

Drivers who may qualify as exempt outside sales 
employees include:  

(1) 

A driver who provides the only sales contact between 
the employer and the customers visited, who calls on 
customers and takes orders for products, who delivers 
products from stock in the employee’s vehicle or 
procures and delivers the product to the customer on 
a later trip, and who receives compensation commen-
surate with the volume of products sold. 

(2) 

A driver who obtains or solicits orders for the employ-
er’s products from persons who have authority to 
commit the customer for purchases. 
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(3) 

A driver who calls on new prospects for customers 
along the employee’s route and attempts to convince 
them of the desirability of accepting regular delivery 
of goods. 

(4) 

A driver who calls on established customers along the 
route and persuades regular customers to accept 
delivery of increased amounts of goods or of new 
products, even though the initial sale or agreement 
for delivery was made by someone else. 

(d) 

Drivers who generally would not qualify as exempt 
outside sales employees include: 

(1) 

A route driver whose primary duty is to transport 
products sold by the employer through vending 
machines and to keep such machines stocked, in good 
operating condition, and in good locations. 

(2) 

A driver who often calls on established customers day 
after day or week after week, delivering a quantity of 
the employer’s products at each call when the sale 
was not significantly affected by solicitations of the 
customer by the delivering driver or the amount of 
the sale is determined by the volume of the custom-
er’s sales since the previous delivery. 
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(3) 

A driver primarily engaged in making deliveries to 
customers and performing activities intended to 
promote sales by customers (including placing point-
of-sale and other advertising materials, price stamp-
ing commodities, arranging merchandise on shelves, 
in coolers or in cabinets, rotating stock according to 
date, and cleaning and otherwise servicing display 
cases), unless such work is in furtherance of the 
driver’s own sales efforts. 
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[SEAL] 

Federal Register 

__________________________________________________ 

Friday, 
April 23, 2004 

__________________________________________________ 

Part II 

Department of Labor 
__________________________________________________ 

Wage and Hour Division 
__________________________________________________ 

29 CFR Part 541 

Defining and Delimiting the Exemptions for 
Executive, Administrative, Professional, Out-
side Sales and Computer Employees; Final 
Rule 

22162 Federal Register/Vol. 69, No. 79/ 
Friday, April 23, 2004/Rules and Regulations 

Section 541.503 Promotion Work 

 Under proposed section 541.503, “promotional 
work” is exempt outside sales work if it “is actually 
performed incidental to and in conjunction with an 
employee’s own outside sales or solicitations.” Howev-
er, “promotional work that is incidental to sales 
made, or to be made, by someone else is not exempt 
outside sales work.” Proposed subsections 541.503(b) 
and 541.503(c) include examples to illustrate when 
promotional activities are exempt versus nonexempt 



App. 8 

work. To address commenter concerns discussed 
below, the Department has made minor changes to 
section 541.503(c). 

 Several commenters, including the Grocery 
Manufacturers Association (GMA), ask the Depart-
ment to eliminate the emphasis upon an employee’s 
“own” sales in the proposed regulations. According to 
GMA, because of team selling, customer control of 
order processing, and increasing computerization of 
sales and purchasing activities, many of its members 
do not analyze performance of their salespersons by 
looking at their “own” sales. In other words, they do 
not evaluate their sales personnel based on their 
“sales numbers,” but rather their “sales efforts.” GMA 
urges the Department to modify the outside sales 
regulations to exempt promotion work when it is 
performed incidental to and in connection with an 
employee’s “sales efforts” and to delete the require-
ment that such work be incidental to the employee’s 
“own” sales. GMA states this change is necessary to 
maintain the exemption where customers enter 
orders into a computer system, rather than by sub-
mitting a paper order to the outside sales employee 
whose promotional efforts helped facilitate the sale. 

 The U.S. Chamber of Commerce (Chamber) 
expresses similar concerns, stating that due to ad-
vances in computerized tracking of inventory and 
product shipment, the sales of manufactured goods 
are increasingly driven by computerized recognition 
of decreases in customer’s inventory, rather than 
specific face-to-face solicitations by outside sales 
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employees. The Chamber states that, under these 
circumstances, the role of the outside sales employee 
has, in many instances, changed to one of facilitation 
of sales. The Chamber maintains that promotional 
activities, even when they do not culminate in an 
individual sale, are nonetheless an integral part of 
the sales process. 

 The National Association of Manufacturers 
(NAM) also expresses concern that the proposal does 
not take into account the extent to which modern 
technology affects the outside sales exemption. NAM 
states, for example, that outside sales employees 
might lose their exempt status where products stored 
in centralized warehouses are ordered through the 
customer’s internal computerized purchasing system. 
In other words, such employees might not be viewed 
as having “consummated the sale” or “directed efforts 
toward the consummation of the sale,” NAM com-
ments that employees who have long functioned as 
outside sales employees may no longer be exempt 
under the proposed regulations because they no 
longer execute contracts or write orders due to tech-
nological advances in the retail business. 

 After reviewing the comments and current case 
law, the Department has made minor changes to 
section 541.503(c) to address commenter concerns 
that technological changes in how orders are taken 
and processed should not preclude the exemption for 
employees whose primary duty is making sales. As 
indicated in the proposal, the Department does not 
intend to change any of the essential elements  
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required for the outside sales exemption, including 
the requirement that the outside sales employee’s 
primary duty must be to make sales or to obtain 
orders or contracts for services. An employer cannot 
meet this requirement unless it demonstrates objec-
tively that the employee, in some sense, has made 
sales. See 1940 Stein Report at 46 (outside sales 
exemption does not apply to an employee “who does 
not in some sense make a sale”) (emphasis added). 
Extending the outside sales exemption to include all 
promotion work, whether or not connected to an 
employee’s own sales, would contradict this primary 
duty test. See 1940 Stein Report at 46 (outside sales 
exemption does not extend to employees “engaged in 
paving the way for salesmen, assisting retailers, and 
establishing sales displays, and so forth”). 

 Nonetheless, the Department agrees that techno-
logical changes in how orders are taken and pro-
cessed should not preclude the exemption for 
employees who in some sense make the sales. Em-
ployees have a primary duty of making sales if they 
“obtain a commitment to buy” from the customer and 
are credited with the sale. See 1949 Weiss Report at 
83 (“In borderline cases the test is whether the person 
is actually engaged in activities directed toward the 
consummation of his own sales, at least to the extent 
of obtaining a commitment to buy from the person to 
whom he is selling. If his efforts are directed toward 
stimulating the sales of his company generally rather 
than the consummation of his own specific sales his 
activities are not exempt”). See also Ackerman v. 
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Coca-Cola Enterprises, Inc., 179 F.3d 1260, 1266-67 
(10th Cir. 1999) (substantial merchandising responsi-
bilities, including restocking of store shelves and 
setting up product displays, did not defeat outside 
sales exemption for soft drink advance sales reps and 
account managers where such responsibilities were 
“incidental to and in conjunction with” sales they 
consummated at stores they visited), cert. denied, 528 
U.S. 1145 (2000); Wirtz v. Keystone Readers Service, 
Inc., 418 F.2d 249, 261 (5th Cir. 1969) (“student 
salesmen” not exempt where engaged in promotional 
activities incidental to sales thereafter made by 
others). 

 Exempt status should not depend on whether it 
is the sales employee or the customer who types the 
order into a computer system and hits the return 
button. The changes to proposed section 541.503(c) 
are intended to avoid such a result. Finally, the 
Department notes that outside sales employees may 
also qualify as exempt executive, administrative or 
professional employees if they meet the requirements 
for those exemptions. For example, an employee 
whose primary duty is promotion work such as adver-
tising or marketing – not selling – may not meet the 
requirements for the “outside sales” exemption, but 
could be an exempt administrative employee. 
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Federal Register/Vol. 69, No. 79/Friday, April 23, 
2004/Rules and Regulations 22163 

Section 541.504 Drivers Who Sell 

 Under proposed section 541.504(a), drivers “who 
deliver products and also sell such products may 
qualify as exempt outside sales employees only if the 
employee has a primary duty of making sales,” Pro-
posed subsection (b) provided factors that should be 
considered when determining whether the driver’s 
primary duty is making sales: “A comparison of the 
driver’s duties with those of other employees engaged 
as truck drivers and as salespersons; possession of a 
selling or solicitor’s license when such license is 
required by law or ordinances; presence or absence of 
customary or contractual arrangements concerning 
amounts of products to be delivered; description of 
the employee’s occupation in collective bargaining 
agreements; the employer’s specifications as to quali-
fications for hiring; sales training; attendance at sales 
conferences; method of payment; and proportion of 
earnings directly attributable to sales.” 

 The Department has made no substantive chang-
es to proposed section 541.504, although editorial 
changes have been made to final subsections 
541.504(a) and 541.504(c)(4) as described below. 

 The Grocery Manufacturers Association (GMA) 
has several concerns regarding proposed section 
541.504. In its comments, for example, GMA sees a 
possible inconsistency between the language of pro-
posed section 541.500(b) and proposed section 
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541.504(a). Proposed section 541.500(b) states that 
“[i]n determining the primary duty of an outside sales 
employee, work performed incidental to and in con-
junction with an employee’s own outside sales or 
solicitations, including incidental deliveries and 
collections, shall be regarded as exempt outside sales 
work.” Proposed section 541.504(a) states with re-
spect to drivers who sell that “[i]f the employee has a 
primary duty of making sales, all work performed 
incidental to and in conjunction with the employee’s 
own sales efforts * * * is exempt work,” GMA believes 
that it is inconsistent with section 541.500(b) to make 
the inclusion of driver/salesperson’s incidental work 
within the outside sales exemption conditional upon 
the employee having a primary duty of making sales, 
GMA therefore urges the Department to delete the 
conditional phrase “[i]f the employee has a primary 
duty,” from the second sentence of proposed section 
541.504(a). 

 The Department had no intention of creating a 
different standard regarding incidental work for 
drivers who sell as opposed to other outside sales 
employees. The two subsections at issue used differ-
ent language to describe the same concept, which 
could lead to confusion. Accordingly, we have modified 
final section 541.504(a) to track the language from 
section 541.500(b). 

 GMA also requests that the Department clarify 
section 541.504(c)(1), to the extent it describes a 
driver who may qualify for the outside sales exemption 
as one “who receives compensation commensurate 
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with the volume of products sold.” GMA does not 
believe that commissions alone should be used to 
determine exempt status. GMA therefore suggests 
that this regulation be broadened to recognize com-
pensation systems which, while not commission-
based, provide “compensation at least partially based 
on the volume of products sold,” such as bonuses or 
other forms of recognition based on individual, group 
or corporate goals and volumes. 

 The Department believes that the phrase in 
question, “[a] driver * * * who receives compensation 
commensurate with the volume of products sold,” 
helps provide an accurate example of an employee 
who has a primary duty of making sales. This phrase 
generally describes an employee paid on a commis-
sion basis, which is a commonly and frequently 
utilized method for compensating sales personnel. 
Since section 541.504(c)(1) is intended to provide 
guidance by presenting an example of a driver who 
may qualify as an exempt outside sales employee and, 
as such, does not foreclose the exemption for employ-
ees who receive other types of compensation, we have 
not made the requested change. 

 GMA also suggests that the Department delete 
the phrase “and carrying an assortment of the em-
ployer’s products” from proposed section 541.504(c)(4), 
because it should not matter whether the driver/ 
salesperson is carrying one product or an assortment 
of them. The Department agrees with the comment 
that it is not necessary for a driver to carry “an 
assortment” of products in order to qualify as exempt 
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under the outside sales exemption. The availability of 
this exemption does not depend on either the volume 
or variety of products carried by the driver/ 
salesperson in question. Accordingly, we have made 
the suggested change. 

 Another commenter asks that the Department 
clarify that “Professional Drivers” are nonexempt. 
This exemption covers drivers who have a primary 
duty of making sales. The primary duty test offers an 
alternative to job titles that may not accurately 
reflect job duties and actual performance. Therefore, 
the Department believes that a blanket statement 
that “Professional Drivers” are not exempt employees 
would not serve the interest of a more accurate rule. 

 Finally, a commenter asks for more examples of 
outside sales employees, including drivers who sell. 
Proposed subsection 541.504(c) and 541.504(d) al-
ready contain a number of examples of drivers who 
would or would not qualify as exempt employees. The 
Department does not believe that there will be any 
value added to the regulation through additional 
examples. 
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